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JUSTICES  OF  THE  SUPREME  COURT 

DuBma  THE  YsAB  1872. 


MMMMiBritai^aa^iMi^^ 


J^«(  IHetriet: 
DANIEL  P.  IN6RAHAM.      JOHN  R.  BRADY. 
ALBERT  CARDOZO.*  GEORGE  C.  BARRETT. 

GEORGE  G.  BARNARD.       WILLL^M  H.  LEONARD.f 

ENOCH  L.  FANCHER.J 

Second  District: 
JASPER  W.  GILBERT.         CALVIN  E.  PRATT. 
ABRAHAM  B.  TAFPEN.       JOSEPH  F.  BARNARD. 

Third  JDiatrict  : 
HENRY  HOGEBOOM.  §         THEODORE  MILLER. 
WILUAM  L.  LEARNED.      CHARLES  R.  INGALLS. 

PETER  S.  DANFORTH.I 

J^burM  ZHttrict: 
PLATT  POTTER.  AMAZIAH  B.  JAMES. 

AUGUSTUS  BOOKE&  JOSEPH  POTTER. 

iy%h  J)iatriet: 
JOSEPH  MULLIN.  CHARLES  H.  DOOLrTELE. 

LE  ROY  MORGAN.  GEORGE  A.  HARDIN. 

Sixth  District: 
DOUGLASS  BOARDMAN.     WILLIAM  MURRAY,  Jb. 
JOHN  M.  PARKER.  RANSOM  BALCOM. 

Seventh  District: 
THOMAS  A.  JOHNSON.        CHARLES  C.  DWIQHT. 
JAMES  C.  SMITH.  E.  DARWIN  SMITH. 

*  Resigned. 

f  Appointed  in  place  of  Albert  Cardozo,  May  20, 1872. 

X  Appointed  in  place  of  George  G.  Barnard,  September  21, 1872. 

gDied  September  12, 1872. 

I  Appointed  in  place  of  Henry  Hogeboom,  deceased,  September  24, 1872. 


iv  JUSTICES  OF  THE  SUPREME  COURT. 

MgJuh  District: 
GEORGE  BARKER.  CHARLES  DANIELS. 

JOHN  L.  TALCOTT.  GEORGE  D.  LAMONT. 


JUSTICES  OP  THE  GENERAL  TERMS. 

First  department,  Daihel  P.  Ingsaham,  presiding  jastice; 
William  H.  LsoKABDy  associate  justice. 

Second  department,  Joseph  F.  Babnasd,  presiding  justice; 
Jaspeb  W.  Gilbebt,  Abraham  B.  Tappen,  associate  justices. 

Third  department,  Theodobe  Milleb,  presiding  justice; 
Platt  Potteb,  Johx  M.  Pabkeb,  associate  justices. 

Fourth  department,  Joseph  MuLLm,  presiding  justice; 
Thomas  A.  Johnson,  John  L.  Talcott,  associate  justices. 

Franois  C.  Bablow,  Attomey-GeneraL 
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STATE  OF  NEW  YORK. 


Ths  Peoplx,  &o.  ex  rd.  Ctbub  E.  Davis,  Appellant,  v. 

Hiram  Gabdkeb,  Bespondent. 

(GsRXBAL  Tbbic,  Foubth  Dspabtkent,  Mabch,  1871.) 

The  provlaion  of  the  Judiciary  article  of  the  Constitation  (art  6,  §  18),  which 
limits  the  term  of  office  of  anj  Judge,  to  the  last  day  of  December  next 
after  he  shall  become  seventy  years  of  age,  is  not  applicable  to  county 
Judges  elected  before  January  1st,  1870. 

The  defendant  was  appointed  county  Judge  in  1868  to  fill  a  vacant  term 
which  expired  December  81st,  1869;  in  November,  1869,  was  elected 
to  the  same  office,  and  in  February,  1870,  attained  the  age  of  seventy 
years.— JStflef,  that  he  was  elected  for  four  years  fiom  January  Ist,  1870, 
and  enUtled  to  serve  that  ftiU  term,  as  being  in  office  at  the  time  of  the 
adoption  of  the  new  Judiciary  article. 

TiTE  defendant  was  appointed  conntj  judge  of  Niagara 
eonntji  November  17th,  1868,  to  fill  a  vacancy  caused  by  the 
resignation  of  Gborge  D.  Lamont,  whose  term  of  office  wonid 
have  expired  December  Slst,  1869.  The  defendant  qnalified 
and  discharged  the  dnties  of  the  office. 
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The  People  ex  id.  Davis  «.  Gaidner. 

At  the  general  election  in  Kovember,  1869,  the  defendant 
was  elected  county  judge  for  the  term  of  four  years.  He 
took  the  oath  of  office  and  continued  to  dificharge  the  duties 
of  the  office.  February  9thy  1870,  the  defendant  attained  the 
age  of  seventy.  The  relator  was  a  candidate  for  the  office  at 
the  general  election  held  in  November,  1870,  and  the  only 
candidate,  and  he  received  all  the  votes  cast  for  the  office  but 
one.  The  county  canvassers  refused  to  estimate  the  votes  in 
hi9  fayor,  or  to  do  any  act  recognizing  bis  election  to  soidi 
office. 

The  case  was  tried  at  the  Niagara  county  circuit  in  Feb- 
ruary, 1871,  Mr.  Justice  Marvin  presiding,  and  judgment 
was  there  given  for  the  defendant.  From  this  judgment  the 
relator  appealed.  An  opinion  was  given  at  the  circuit  as 
follows : 

"  Mabvin,  J.  At  the  general  election  held  in  November, 
1869,  the  electors  of  the  State  adopted  a  substitute  for  the 
sixth  article  of  the  Constitution  of  1846,  to  go  into  effect  on 
the  Ist  day  of  January,  1870.  It  is  known  as  the  judiciary 
article. 

^'  By  the  ffteenth  section  it  is  declared  that,  ^  The  existing 
county  courts  are  continued,  and  the  judges  thereof  in  office 
at  the  adoption  of  this  article,  shall  hold  their  offices  until  the 
expiration  of  their  respective  terms.  Their  successors  shall 
be  chosen  by  the  electors  of  the  counties  for  the  term  of  six 
years.'  In  section  thirteen  it  is  declared ;  ^  But  no  person 
shall  hold  the  office  of  justice  or  judge  of  any  court  longer 
than  until  and  including  the  last  day  of  December  next  after 
he  shall  be  sevepty  years  of  age.'  As  this  section  and  the 
previous  sections  relate  to  courts  other  than  county  courtSi 
and  as  there  is  nothing  said  in  section  fifteen  relating  to 
county  courts  touching  the  age  of  the  incumbent  of  the  office, 
it  has  been  suggested  that  the  limitation  by  age  has  no  appli- 
cation to  county  judges.  I  think  the  language  *  justice  or 
judge  of  any  court '  is  too  clear  to  justify  any  doubt  as  to 
intention.    I  think  it  includes  county  judges. 
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The  People  ex  leL  Davis  v.  Gardner. 

^'  The  decision  in  this  case  must  depend  upon  the  construc- 
tion to  be  given  to  the  language  used  in  the  fifteenth  section, 
as  above  quoted,  in  connection  with  the  facts  of  the 
case. 

**  There  was  no  vital  force  in  this  article  until  the  1st  day 
of  January,  1870,  and  article  6  of  Constitution  of  1846,  was  in 
full  force  up  to  the  moment  when  it  was  superseded  by  this 
new  judiciary  article.  By  section  14  of  article  6  of  the  Con- 
stitution of  1846,  it  is  declared  that  ^  There  shall  be  elected 
in  each  of  the  counties  of  the  State,  except  the  city  and 
county  of  New  York,  one  county  judge,  who  shall  hold  his 
office  for  four  years.'  It  was  under  this  provision  of  the  Con- 
stitution of  1846,  and  the  statutes  relating  to  the  subject  that 
the  electors  of  Niagara  county  proceeded  at  the  general  elec- 
tion of  1869,  and  elected  the  defendant  a  county  judge  for 
four  years ;  the  term  to  commence  on  the  1st  day  of  January 
following.  Was  the  defendant  *  in  office '  within  the  mean- 
ing of  the  new  judiciary  article  at  the  time  it  became  the 
fundamental  law?  All  language  in  constitutions,  statutes 
and  other  instruments  is  used  in  reference  to  some  subject- 
matter,  and  it  is  always  to  receive  a  fair  construction  with 
the  view  of  effectuating  the  intention  of  the  body  of  per- 
sons employing  the  language. 

**  It  was  not  intended  by  the  new  judiciary  article  to  over- 
throw or  disturb  what  had  been  lawfully  done  under  and  in 
pursuance  of  the  Constitution  and  laws  previously  existing. 
It  is  not  doubted  that  the  defendant  was  lawfully  elected  at 
the  election  in  November^  1869,  but  the  claim  is  that  he  was 
not  *'  in  office '  under  that  election  until  the  new  judiciary 
article  was  adopted ;  and  that  the  provision  relating  to  age  is 
applicable  to  him^  and  that  his  term  expired  on  the  81st  day 
of  December,  1870.  It  is  suggested  that  the  new  judiciary 
article  was  '  adopted '  when  the  State  canvassers  had  com- 
pleted their  canvass  of  the  votes.  Undoubtedly  the  electors 
had  adopted  the  article*  They  had  done  all  that  thoy  were 
authorized  by  law  to  do ;  but  the  article  was  nc^  to  become 
Uw  until  a  future  day.    Until  that  time  arrived  it  waa  silent 
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and  aifeeted  no  one.  {Eeal  v.  The  PeopUj  42  N.  Y.  R., 
270 ;  Richter  v.  PoppenhavMn^  id.  878,  are  in  point.) 

^^  It  may  be  conceded  that  the  term  for  which  the  defend* 
ant  was  elected  (four  years)  did  not  commence  until  January 
1,  1870,  and  it  will  no^  necessarily  foUow  that  the  defendant 
was  not  ^  in  office/  by  virtue  of  his  election  within  the  mean- 
ing of  the  new  judiciary  article  prior  to  the  Ist  day  of  Janu- 
ary, when  his  term  of  office  commenced.  He  was  certainly 
elected.  His  election  was  fully  accomplished  when  the 
county  canvassers  had  completed  the  canvass. 

'^  He  had  a  right,  on  receiving  notice  of  his  election,  tc 
take  and  file  the  oath  of  office.  (1  R.  S.,  119,  §  21.)  He  ia, 
in  the  statute,  styled  an  officer.  He  may  take  the  oath  of 
office  within  fiileen  days  after  the  commencement  of  his  term 
of  office.  (Id.)  Here  the  statute  distinguishes  between  ^th« 
officer,'  and  his  ^  term  of  office.'    In  short  by  turning  to  thii 

*  article  third,  of  oath  of  office,  and  official  bond '  (1  R.  S., 
118),  it  will  be  seen  that  the  persons  elected  or  appointed  i> 
any  civil  office  or  public  trust  embraced  in  the  chapter,  arj 
mentioned  as  officers,  they  are  referred  to  by  the  title  of  tkj 
office  to  which  they  have  been  elected  or  appointed,  as  tlw 
governor,  chancellor,  justices  of  the  Supreme  Court,  justicea 
of  the  peace,  &c.,  &c.    ^  All  officers  elected  by  the  people 

*  *  *  shall  enter  on  the  duties  of  their  respective  offices 
on  the  1st  day  of  January  following  the  election  at  which 
they  shall  be  chosen.'  (1  R.  S.,  116,  §  3.)  Here  we  have 
the  time  specified  when  the  ^  officer  elected '  shall  enter  on 
the  duties  of  his  office.  The  person  elected  is,  by  the  statute, 
recognized  as  an  officer  in  office. 

^'Kow,  I  have  thus  referred  to  the  language  used  in 
statutes  as  some  guide  or  aid  in  ascertaining  the  sense  in 
which  the  words  in  the  new  judiciary  article  were  used,  the 
judges  ^  in  office  at  the  adoption  of  this  article.'  In  my 
opinion,  the  defendant  was,  in  contemplation  of  the  new 
judiciary  article,  in  office  when  that  article  was  adopted  and 
became  law.  The  point  made  by  the  relator  is  very  sharp 
and  technical,  and,  if  it  ia  to  prevail,  then  the  action  of  the 
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electors,  at  the  election  in  1869,  is  to  be  annulled.  As  I 
have  already  said,  the  electors  were  authorized  to  do  all  they 
did  do,  and  more.  It  was  their  duty  to  do  what  they  did. 
The  Constitution  of  1846  was  in  full  force,  requiring  them  to 
elect  a  county  judge  for  four  years. 

"  They  had  no  authority  to  elect  for  a  longer  term.  They 
had  authority  to  elect  a  person  of  any  age  above  majority. 
.They  could  have  elected  one  whose  age  at  the  time  of  the 
election  was  more  than  seventy.  What  then  ?  Such  person, 
I  suppose,  could  have  taken  the  oath  of  office ;  but  '  the 
last  day  of  December  next  after  he  shall  be  seventy  years  of 
age,'  would  have  come  before  the  term  of  office  would  com- 
mence, and  the  county  would  be  without  a  judge.  Nothing 
of  the  kind  was  contemplated  by  the  convention ;  but  it  was 
intended  to  preserve  all  that  had  been  lawfully  done  in  the 
way  of  filling  the  office  of  county  judge ;  and  the  language 
used, '  in  office,'  was  general  and  fitly  chosen,  in  view  of  lan- 
guage that  had  been  used  in  the  statutes  to  which  I  have 
referred,  and  in  common  parlance,  to  include  the  case  when 
one  had  been  lawfully  and  properly  elected.  It  is  not  said, 
the  judges  whose  terms  of  office  have  commenced  shall  hold 
their  offices  until  the  expiration  of  their  official  terms.  But 
if  we  should  be  driven  to  the  precise  point  made  by  the 
relator,  how  would  the  case  then  stand  ?  It  is  claimed  that 
the  defendant  was  not  in  office  until  his  term  of  office  com- 
menced, and  that  this  was  the  first  day  of  January,  1870,  the 
day  when  the  new  judiciary  article  came  into  effect,  contain- 
ing the  provision  touching  the  age  of  justices  and  judges  of 
any  court. 

'^  Can  it  be  asserted  that  there  was  any  moment  of  time 
when  this  new  judiciary  article  was  in  force,  that  the  defend- 
ant was  not  in  office  i  Clearly  not.  The  most  that  can  be 
claimed  is,  that  the  commencement  of  the  term  of  office  and 
the  beginning  of  the  authority  of  the  new  constitutional 
article  were  simultaneous.  It  may  then,  I  think,  be  safely 
averred,  that  the  official  term  of  the  defendant  commenced 
at  the  time  the  constitutional  provision  became  operative. 
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And  it  it  is  necessary  to  hold  that  he  was  not  in  office  until 
the  term  of  office  commenced,  it  may  be  safely  held  that  he 
was  in  office  when  the  new  Constitution  came  into  effect.  But 
these  views  or  suggestious,  in  my  own  opinion,  have  relation 
to  a  question  quite  too  narrow.  The  case  has  a  broader  base. 
The  rights  of  the  defendant  are  to  be  found  in  the  Constitu- 
tion of  1846,  as  continued  in  the  new  constitutional  judiciary 
article.  It  was  not  intended  to  interfere  with  any  right 
acquired  to  the  office  of  county  judge  prior  to  the  coming 
into  effect  of  the  new  judiciary  article ;  and  the  provisions, 
therefore,  in  section  thirteen  of  the  article  relating  to  age  can 
have  no  application  to  this  case.  It  can  be  applied  only  to 
judges  or  justices  who  are  appointed  or  elected  under  and  in 
pursuance  of  the  new  constitutional  article. 
^'  There  must  be  judgment  for  the  defendant" 

M.  B,  Charnplain^  Attorney-General,  for  the  appellants. 

Z.  F.  Bcweuy  for  the  respondent* 

MuLLiN,  P.  J.  For  certain  purposes,  the  judiciary  article 
of  the  Constitution  now  in  force,  was  adopted  when  the  State 
canvassers  declared  the  result  of  the  vote  upon  that  article 
in  November,  1869.  For  other  purposes,  the  time  of  its 
adoption  was  when  it  took  effect,  which  was  on  the  first  of 
January,  1870. 

The  defendant  was  elected  in  the  fall  of  1869,  for  four 
years,  as  there  was  no  other  term  prescribed  for  the  continu- 
ance in  office  of  county  judges,  but  the  judiciary  article 
adopted  in  1846.  It  follows  that  the  defendant  was  in  office 
on  the  first  day  of  January,  1870,  and  was,  therefore,  con- 
tinued in  office  for  four  years  fix)m  that  date. 

The  limitation  of  the  new  judiciary  article,  of  the  age 
beyond  which  a  judge  cannot  hold  office,  has  no  application 
to  judges  elected  before  the  first  of  January,  1870,  and  con- 
tinued in  office  by  the  new  judiciary  article.  I  am  of  the 
opinion,  therefore,  that  relator  is  not  entitled  to  the  office  of 
county  judge,  but  the  defendant  is  so  entitled,  and  the  j^nd^ 
mont  should  be  affirmed. 
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Thb  Pbople  ex  rel.  William  Clabk,  Appellants,  v.  Littheb 

M.  NoBTONy  Itespondent. 

This  case  is,  in  all  respects,  the  same  as  the  preceding, 
except  in  regard  to  the  age  of  the  inenmbent. 
The  judgment  must  be  affirmed. 
Judgment  affirmed. 


Ltdll  B.  Dott,  Appellant,  v,  Azaliah  Wilson,  in  his  own 

right  and  as  executor,  Eespondent. 

(GsBtBRAL  Tbbm;  FouiiTS  Dbpakticbnt,  Mat,  1871. 

To  render  a  gift  effectaal,  there  must  be  delivery  of  the  thing  which  is  the 
subject  of  the  gift,  and  the  donor  must  part  with  aO  interest  in  and  con- 
trol over  the  subject  of  flie  gift ;  if  the  thing  i»  not  susceptible  of 
ckdivery,  there  can  be  no  gift. 

A  mere  parol  release  of  a  debt  without  consideration,  is  void. 

Upon  final  settlement  of  an  executor's  accounts,  the  surrogate  found  a  gift 
of  money  by  the  testator  to  his  son ;  basing  his  finding  on  evidence,  show- 
ing that  the  money  was  originally  delivered  as  a  loan,  and  that^  afterwaid, 
the  testator  refttsed  to  take  security  firom  the  son,  saying  to  him,  that  if  he 
should  want  the  interest  when  he  called  for  it,  it  would  be  six  per  cent, 
and  on  his  decease,  that  would  be  the  end  of  it,  that  the  property  was 
the  8on%  and  he  had  made  good  use  of  it — Ifeftf,  that  the  evklence 
fidled  to  support  the  finding,  as  no  delivery  of  the  subject  of  the  gift  was 
poenble,  and  the  testator  did  not  part  with  all  mterest  in  it^lC^  far- 
ther,  that  there  was  no  release  of  the  debt 

1?Hi8  was  an  appeal  from  that  portion  of  the  decree  of  the 
surrogate  of  Ontario  county,  rendered  on  a  final  aoconnting 
of  the  respondent  as  executor  of  the  estatie  of  David  Wilson, 
deceased,  which  refused  to  charge  the  respondent  with  the 
sum  of  $3,000  and  interest,  which  the  appellant  claimed  to 
be  due  from  him  for  money  borrowed  from  the  testator.  The 
&cts  are  stated  in  the  opinion 
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J7.  Z.  Comstoch,  for  the  appellant. 
Wm.  jET.  Smith,  for  the  respondent. 
Present — ^Mullin,  P.  J.,  Johnson  and  Talcott,  JJ. 

MuLLiN,  P.  J.  The  defendant  is  the  executor  of  the  laat 
will  of  his  father,  David  Wilson.  In  September,  1868,  he 
applied  to  the  surrogate  of  Ontario  county  for  a  final  settle- 
ment of  his  account  as  such  executor.  The  surrogate  issued 
the  necessary  citations  for  the  appearance  of  the  next  of  kin, 
and  they  appeared  in  obedience  to  such  citation.  The  appel- 
lant, a  daughter  of  the  testator,  insisted  before  the  surrogate 
that  the  executor  should  be  charged  with  the  sum  of  $3,000, 
which  she  claimed  had  been  loaned  to  him  by  the  testator  in 
his  lifetime.  The  executor  claimed  and  insisted  that  the 
money  was  given  to  him  as  a  gift,  and  thereby  became,  and 
was  at  his  father's  death,  the  sole  property  of  the  executor. 

A  large  number  of  witnesses  was  examined  before  the  surro- 
gate, called  by  the  respective  parties,  and  after  hearing  coun- 
sel and  after  due  deliberation  being  had,  the  surrogate  held 
and  decided  that  the  money  came  to  the  executor  by  way  of 
a  gift  from  his  father,  and  he  was  not,  therefore,  chargeable 
with  the  same  as  such  executor.  From  that  decision  Mrs. 
Doty  appeals. 

The  executor  is  the  only  vntness  living  who  had  any  per- 
sonal knowledge  in  relation  to  the  arrangement  under  which 
he  received  the  money  in  question,  and  as  the  surrogate  holds 
that  he  received  it  as  a  gift,  it  is  to  be  assumed  that  he 
believed  the  executor's  version  of  the  transaction  between 
him  and  his  father,  and  in  disposing  of  the  question  arising 
on  the  appeal  I  shall  assume  that  the  transaction  was,  as  testi- 
fied to  by  the  executor. 

He  testifies  that  the  testator  came  to  his  house  prior  to  the 
80th  March,  1866,  and  asked  him  to  go  with  him  (the  testator) 
to  look  at  a  piece  of  land  which  the  latter  desired  to  see  with 
the  view  of  buying  it.  The  respondent  then  told  his  father 
that  if  he  would  buy  the  Hosey  lot,  so  called,  which  adjoins 
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hifl  (respondent's)  farm,  and  wished  to  occupy  part  for  a  dwel- 
ling, he  (respondent)  would  take  the  residue  if  the  father 
would  give  him  time.  The  latter  purchased  at  that  time  the 
Webb  lot,  which  he  went  to  see,  and  then  told  respondent  if 
he  (respondent)  wanted  to  buy  the  Hosey  lot  he  could  have 
$3,000  the  first  day  of  April,  then  next  to  pay  towards  it 
Respondent  told  his  father  that  if  he  could  have  it  in  a  way 
that  neither  he  nor  his  family  after  him  would  be  distressed, 
he  would  take  it.  On  the  30th  March  he  received  from  his 
fEither  $2,900  and  the  next  week  $100  more.  That  not  being 
quite  satisfied  in  regard  to  it,  he  went  some  two  weeks  after- 
ward to  see  his  father  and  told  him  he  thought  he  would 
come  and  arrange  about  that  money ;  that  he  had  previously 
offered  his  father  a  mortgage  if  he  required  it,  and  he  then 
renewed  the  offer.  His  father  said  he  did  not  want  anv  mort- 
gage.  Respondent  then  offered  him  a  note  or  any  other  secu- 
rity he  might  want,  and  the  father  replied :  *'  I  want  no  note. 
The  condition  is  this :  If  I  ever  want  the  interest  or  any  part 
thereof,  when  I  call  for  it,  it  will  be  six  per  cent ;  if  not,  when 
I  am  dead  that  is  the  end  of  it.  That  it  was  my  property 
and  I  had  made  a  good  use  of  it." 

From  this  statement  of  the  trans£tction,  it  is  established 
that  when  the  respondent  received  the  money  from  his 
father,  he  did  not  understand  that  the  money  was  given  by 
his  father  to  him ;  there  is  no  evidence  that  at  that  time  his 
father  intended  to  give  it  to  the  respondent.  Up  to  the  time 
of  the  interview,  some  two  weeks  after  the  loan,  the  respond- 
ent was  the  debtor  of  his  father  for  the  $3,000.  It  was  at 
that  interview,  and  not  before,  that  the  gift,  if  there  was  one, 
was  made. 

To  render  a  gift  effectual,  there  must  be  a  delivery  of  the 
thing  which  is  the  subject  of  the  gift,  and  if  the  thing  is  not 
susceptible  of  delivery,  there  can  be  no  gift.  (Story's  Eq. 
Jr.,  §  607c.) 

There  may  be  a  valid  gift  of  a  debt  evidenced  by  writing, 
such  as  a  bond,  note,  or  certificate  of  stock.  Such  a  gift  will 
be  perfected  by  the  delivery  or  cancellation  of  the  bond  or 

Lansing — Vol.  V.  2 
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other  writing  by  which  it  la  evidenced.  When^  howevar, 
there  is  no  written  evidence  of  it,  and  it  exists  in  agreement 
merely,  no  delivery  can  be  made,  and  hence  there  can  be  no 
gift  of  it.  (1  Redfield  on  Wills,  805 ;  Oardnar  v.  Oardner^ 
23  W.,  526 ;  Williams  on  Ex'rs.,  691.) 

It  is  essential  to  a  gift  not  only  that  there  shonld  be  a 
delivery  of  the  subject  of  the  gift,  bnt  the  donor  mnst  part 
with  all  interest  in  and  control  over  it.  (Williams  on  Ex'rs, 
689.)  The  testator,  therefore,  could  not  reserve  to  himself 
the  interest  on  the  debt,  as  he  thereby  retained  an  interest 
in  it. 

Not  only  was  there  no  gift  of  the  money,  bnt  th«^  was  not 
even  a  release  of  the  debt.  A  mere  parol  release  without 
consideration  is  void.  {Cravsfori  v.  MUUpcmgh,  13  J.  B., 
87 ;  Seym&w  v.  iRnturnj  17  id.,  169 ;  Dewey  v.  Deri^y  20 
id.,  462;  Barnard  v.  Darling^  11  W.,  28;  Harrison  v. 
€!loeey  2  J.  B.,  448;  Jaoluon  v.  Staekhouae,  1  Cow.,  122; 
Parmerff  Bank  qfAfnsterdam  v.  Btair,  44  Barb.,  641.) 

A  debt  may  be  released  by  the  surrender  to  the  debtor  of  the 
evidence  of  the  debt,  or  destruction  by  the  creditor  with 
intent  to  release.    {Beach  v.  Srhdrets^  51  Barb.,  570.) 

There  being  neither  a  gift  of  the  money  nor  a  release  of 
the  debt,  the  decree  of  the  anrrogate  is  erroneous,  and  must 
be  reversed,  with  costs,  and  the  proeeedings  remitted  to  the 
surrogate  of  Ontario,  to  the  end  that  he  may  proceed  to  settle 
the  executor's  accounts  in  accordance  with  the  views  above 
given. 
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Thb  People  ex  rel.  Somx  C.  Looke  et  al.  v.  The  Oomhon 

Council  of  the  Cmr  of  Rochester.  I     Tl      ifi 

Id  37  MlB»365| 
(Gbnbbal  Tbbm,  FouBi3!H  Dbpabtmsnt,  Mat,  1871.) 

The  resolution  of  a  corporate  or  legislative  body  is  not  questionable  by  a 
third  person  becauae  passed  upon  reconsideration  of  a  negative  YOte^ 
moved  by  one  who  voted  oriiginally  with  the  minority. 

The  common  coancil  of  Rochester  is  required  (Laws,  18dl,  p.  828^  §g  164, 
165)  to  publish  a  notice  speciQring  any  public  improvement  before 
determining  upon  it — Heldf  that  a  notice  of  an  intended  public  sewer  in 
that  c:ity  need  not  state  its  proposed  depth  beneath  the  surface  of  the 
street,  and  it  seems  if  not  sufficiently  low  to  admit  of  his  drainage,  an 
owner  cannot  be  assessed  for  its  benefits. 

The  notice  must  also  require  all  persons  interested  to  attend  at  a  time 
appointed,  at  which  allegations  of  owners,  etc.,  are  to  be  heard,  and  a 
farther  order  therein  made. — Heldj  that  a  negative  vote  upon  an  ordi- 
nance directing  the  improvement,  after  hearing  parties  opposed  takes  at  a 
meeting  pursuant  to  the  notice,  might  be  reconsidered  at  a  subsequent 
meetiog,  and  the  ordinance  passed,  without  further  importunity  for  hear- 
ing on  the  part  of  the  opposers. 

A  meeting  of  a  common  council,  if  it  might  have  been  regularly  held,  will 
be  presumed  to  have  been  so  held  in  the  absence  of  proof  to  flie  contrary. 

The  provisions  of  the  charter  of  the  city  of  Rodbester  (Laws,  1861,  §  197), 
prescribing  the  length  of  notice  of  hearing  before  the  assessors  in  case 
of  local  improvements,  and  of  the  notice  by  the  city  treasurer  (§  199)  of 
receipt  of  the  assessment  roll,  are  directory  merely. 

This  was  a  certiorari  to  the  common  coancil  of  the  city 
of  Bochester  to  review  proceedings  taken  by  it  in  leference 
to  constructing  a  sewer  in  Savannah  street  in  that  city. 

It  is  provided  in  the  charter  of  the  cily^  in  regard  to  pub- 
lic improvements  of  this  character  as  follows,  viz. : 

''  Section  164.  The  common  council  shall  not  proceed  to 
open,  widen,  or  improve  streets,  lanes  or  alleys,  or  otfa^ 
public  improvements,  the  expense  of  which,  in  whole  or  in 
pwrt,  is  to  be  defrayed  by  a  local  assesement,  until  first 
requested  by  a  petition  signed  by  at  least  a  majority  of  the 
owners  of  property  to  be  assessed  for  such  improvement,  or 
unless  at  least  three-fourths  of  all  the  aldermen  shall  concur 
in  voting  any  improvement  to  be  expedient,  or  in  determin- 
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ing  to  make  the  same  after  allegations  have  been  heard,  in 
which  cafle  no  petition  or  request  shaU  be  necessary. 

'^  Section  165.  Before  the  common  conncil  shall  determine  to 
make  any  such  public  improvement  they  sliall  cause  an  esti- 
mate thereof  to  be  made,  and  shall  by  an  entry  in  their  min- 
utes describe  the  portion  or  part  of  the  city  which  they  deem 
proper  to  be  assessed  for  the  expense  of  such  improvement. 
They  shall  cause  a  notice  to  be  published  daily  in  one  or 
more  daily  newspapers  printed  in  the  city  of  Rochester,  for 
four  days,  which  notice  shall  specify  such  improvement,  the 
estimated  expense  thereof,  and  the  portion  or  part  of  the  city 
to  be  assessed  for  such  expense,  and  shall  require  all  persons 
interested  in  the  subject-matter  of  such  improvement  to 
attend  the  common  council  at  the  time  appointed  in  such 
notice.  At  the  time  appointed  in  such  notice  the  common 
council  shall  proceed  to  hear  the  allegations  of  the  owners 
and  occupants  of  houses  and  lots  situated  within  the  portion 
or  parts  of  the  city  so  described  as  aforesaid,  and  after  hearing 
the  same  shall  make  such  further  order  in  respect  to  such 
improvement  as  they  shall  deem  proper." 

The  &ct6  of  the  case  are  fully  stated  in  the  opinion  of  the 
court. 

S.  A.  Raymond^  for  the  plaintiff. 

J.  Shepard,  for  the  defendant 

Present — Mtjllik,  P.  J. ;  Johnson  and  TaIiOott,  JJ. 

McLUN,  P.  J.  At  a  meeting  of  the  common  council  of 
the  city  of  Rochester  on  the  5tli  October,  1869,  a  resolutioB 
was  adopted  requiring  the  city  surveyor  to  ascertain  and 
report  the  expense  of  constructing  a  pipe  sewer  fifteen  inches 
in  diameter  in  Savannah  street,  in  said  city.  He  reported  in 
obedience  to  said  resolution  that  the  expense  would  be  $1,450. 
Whereupon  at  the  same  meeting  a  resolution  was  adopted 
declaring  it  to  be  expedient  to  construct  said  sewer,  doscribing 
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the  laDds  benefited  by  and  liable  to  be  assessed  for  the 
expense  of  said  sewer,  and  directing  the  clerk  to  publish 
notice  requiring  all  persons  interested  in  said  improvement 
to  attend  before  the  common  council  on  the  19th  October,  at 
half-past  seven  p.  m.,  to  the  end  that  they  might  give  to  the 
council  their  views  in  reference  to  such  sewer.  This  resolu- 
tion was  adopted  by  a  unanimous  vote  of  the  council. 

The  clerk,  in  obedience  to  said  resolution,  published  the 
notice  as  required  in  one  of  the  o£Gicial  papers  of  the  city 
from  the  14th  till  the  19th  October  inclusive. 

At  the  time  and  place  specified  in  the  notice  aforesaid, 
persons  interested  in  the  improvement  appeared  before  the 
council  at  a  meeting  then  held  and  opposed  the  construction 
of  said  sewer,  and  an  ordinance  directing  said  sewer  to  be 
made  was  presented  to  the  council  and  a  vote  taken  thereon, 
and  it  was  lost,  a  majority  of  the  members  voting  agamst  it. 

The  meeting  was  adjourned  until  the  next  evening.  At 
the  meeting  on  the  evening  of  the  20th  October  the  vote  of 
the  previous  evening,  by  which  the  ordinance  was  defeated, 
was  reconsidered  on  the  motion  of  one  of  the  aldermen  who 
voted  with  the  minority  on  the  question  of  adopting  the 
ordinance. 

Further  action  on  the  proposed  ordinance  was  then  post- 
poned until  the  next  regular  meeting,  which  would  be  held 
on  the  2d  November,  and  the  clerk  was  directed  to  give 
notice  that  persons  interested  in  said  sewer  would  again  be 
heard  at  said  meeting. 

A  notice  was  published  by  the  clerk  that  persons  interested 
would  be  heard  at  a  meeting  to  be  held  on  the  22d  of  Novem-> 
ber.  This  notice  was  published  October  28th,  29th,  30th, 
Slst,  November  1st  and  2d. 

The  2d  November  was  the  day  on  whieh  the  State  election 
was  held,  and  a  majority  of  the  members  not  appearing,  no 
meeting  was  held ;  but  one  was  held  on  the  evening  of  the  3d 
of  November,  when,  no  one  opposing,  an  ordinance,  directing 
the  construction  of  said  sewer,  and  the  assessment  and  collec- 
tion of  the  expense  thereof,  was  passed ;  twenty-three  of  the 
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members  voting  in  favor  of  and  two  voting  against  said 
ordinance. 

By  section  161  of  the  charter  of  the  city  of  Bochester,  the 
common  council  has  power  to  cause  sewers,  <fcc.,  to  be  made 
in  said  city.  The  only  limitation  on  this  power  is  contained 
in  section  164^  which  provides  that  no  such  work  shall  be 
ordered  to  be  paid  for  by  local  assesement,  unless  requested 
by  petition  signed  by  a  majority  of  the  owners  to  be  assessed 
for  such  improvement)  or  unless  three-fourths  of  the  alder- 
men shall  concur  in  voting  for  such  work.  In  this  case  there 
was  no  petition,  but  three-fourths  of  the  aldermen  voted  for 
the  work. 

Jurisdiction  was  acquired  by  the  common  council  to  make 
the  sewer,  unless  there  was  some  irregularity  in  the  proceed- 
ings prior  to  the  passage  of  the  ordinance,  by  which  jurisdic* 
tion  was  lost,  or  by  reason  of  which  the  proceedings  should 
be  set  aside. 

The  irregularities  relied  on  are : 

1st.  The  reconsideration  of  the  vote  by  which  the  ordi- 
nance was  defeated  at  the  meeting  on  the  19th  October,  on 
the  motion  of  one  not  voting  with  the  majority. 

2d.  Misdescription  in  the  ordinance  of  the  proposed 
improvement. 

Sd.  The  omission  to  afford  to  those  interested  an  opportu- 
nity to  be  heard  on  the  2d  or  8d  of  November. 

4th.  The  ordinance  was  not  passed  at  either  a  regular  or 
adjourned  meeting  of  the  common  council,  but  at  one  held 
without  complying  with  the  charter  or  rules  of  the  council. 

The  meeting  on  the  19th  October  was  duly  adjourned 
until  the  evening  of  the  20th,  and  any  business  that  could 
legally  be  done  on  the  19th  could  be  done  on  the  20th. 

It  was  unquestionably  competent  for  the  board  to  recon- 
sider the  vote  by  which  the  ordinance  was  lost.  Parliamen- 
tary law  requires  that  the  motion  to  reconsider  be  made  by 
one  who  voted  with  the  majority  on  the  motion  proposed  to 
be  reconsidered.  But  whether  this  shall  be  insisted  on  or 
dispensed  with^  and  the  motion  made  by  one  voting  with  the 


1871.]  OP  THE  STATE  OF  NEW  YORK.  15 

The  People  ex  reL  Lotik»  «.Tlie  Conunon  Council  of  the  City  of  BocUeBter. 

majority,  rests  exdnsively  in  the  discretion  of  the  body 
whose  aetion  it  is  proposed  to  reconsider,  and  no  other  tribu- 
nal has  a  right  to  treat  a  reconsideration  thus  moved  for  as 
vdd.  A  majority  could  dispense  with  the  rule  requiring  the 
reconsideration  to  be  moved  by  one  who  voted  with  the 
majority,  and  if  the  majority  treat  the  motion  as  regularly 
made,  it  is  to  be  considered  as  a  tacit  suspension  of  the  rule. 
The  members  of  the  body  alone  have  the  right  to  object  to 
the  violation  of  the  parliamentary  rule. 

3d.  The  work  to  be  done  is  sufficiently  described  in  the 
notice  published  by  the  clerk,  and  in  the  ordinance.  The 
depth  under  the  surface  it  is  proposed  to  lay  the  pipe  is  no 
necessary  part  of  the  description.  If  it  is  not  low  enough  to 
admit  an  owner  on  the  street  to  drain  into  it,  he  is  not  bene- 
fited, and  no  assessment  should  be  made  against  him  for  it 

8d.  Fair  dealing  required  that  notice  should  have  been 
given  of  the  intention  to  reconsider  and  to  pass  the  ordinance 
for  doing  the  work.  The  notice  for  the  32d  of  November, 
misled  the  parties  interested,  and  prevented  them  from  again 
presenting  these  objections  to  the  common  council  against  the 
sewer.  But  one  opportunity  had  been  afforded  them ;  it 
must  be  presumed  they  then  presented  all  the  considerations 
which  existed  against  the  justice  or  propriety  of  making  the 
sewer.  The  charter  requires  but  the  one  notice,  and  it  was 
purely  a  matter  of  discretion  whether  another  hearing  should 
be  allowed. 

4th.  The  proceedings  returned  to  us  are  silent  as  to  the 
manner  in  which  the  meeting  held  on  the  3d  of  November 
was  called,  whether  by  adjournment  by  a  standing  order  of 
the  council,  or  in  pursuance  of  a  call  by  the  mayor  pursuant 
to  section  33  of  the  charter. 

If  there  was  any  mode  in  which  that  meeting  could  be 
legally  called,  we  must  presume  that  it  was  adopted,  and  that 
the  meeting  was  l^ally  and  regularly  held. 

It  was  held  in  the  case  of  the  Bank  of  the  United  States 
V.  Dandridge  (12  Wheat.,  70),  that  acts  done  by  a  corpora* 
tion,  which  presuppose  the  existence  of  other  acts  to  make 
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them  legally  operative,  are  preaumptiye  proo&  of  the  latter. 
{Ndaan  v.  Eatm^  26  N.  T.,  414,  416 ;  Bennett  v.  Olough^  1 
B.  &  A.,  361.) 

The  provisioiiB  of  the  charter  prescribing  the  length  of 
notice  that  is  to  be  given  by  the  asseBsors  of  the  day  on  which 
they  will  hear  parties  affected  by  assessments  for  local 
improvements,  and  by  the  treasurer,  of  the  receipt  of  the 
assessment  roll  by  him,  and  requiring  those  assessed  to  pay, 
are  directory  merely,  and  the  failure  to  comply  with  the 
statute,  does  not  invalidate  the  proceedings.  {Hardman  v. 
Boweny  39  N.  Y.,  196,  and  cases  cited ;  The  People  v.  Sujpet- 
vieara  of  Ulster,  34  N.  Y.,  268 ;  The  People  v.  VUlage  of 
Tonkera,  39  Barb.,  266 ;  U.  S.  Trust  Co.  v.  TJ.  8.  Fire  Ins. 
Co.,  18  N.  Y.,  199 ;  People  v.  AUen,  6  Wend.,  486 ;  Oaie  v. 
Mead,  2  Den.,  160.) 

It  is  possible  that  the  proceedings  of  the  common  council 
have  been  both  unjust  and  oppressive  toward  the  persona 
assessed  for  the  sewer  in  question.  Yet  the  proceedings 
being  regular,  this  court  can  afford  them  no  relief. 

The  certiorari  must,  therefore,  be  quashed  with  costs. 

Writ  quashed. 


Mabt  a.  Hotes,  Appellant,  v.  The  Oitt  of  Lockpobt, 

Bespondent. 

(GXNBRAI.  TSBM,  FOUBTH  DSPiJEtTliBNT,  MaT,  1871.) 

It  seems  where  a  city  common  councn  has  exercised  discretionaiy  power  to 
make  streets  and  cross-walks,  and  has  the  means,  or  the  power  to  raise 
money  for  the  purpose,  it  becomes  bound  thereby  to  keep  them  in  repair. 

A.  city  cross-walk  is  part  of  the  street  on  which  it  is  placed,  and  the  per- 
son or  corporation  boond  to  repair  the  street,  is  bound  to  repair  the 
cross-walk  also  as  part  of  the  street. 

When  the  common  council  of  a  city  or  trostees  of  a  village  are  made  com- 
missioners of  highways,  the  daty  to  repair  the  streets  becomes  impera- 
tlye,  unless  they  not  only  have  not  ftmds  applicable  to  that  use,  but  have 
not  the  power  to  raise  them. 
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The  common  council  of  Lockport  having  power,  by  the  charter  of  that  city, 
to  direct  making,  repairing,  &c.,  of  any  of  the  streets,  cross-walks,  &c., 
in  the  city  is  guilty  of  neglect  of  duty,  if  being  cognizant  of  a  defect  in  a 
cross- walk,  it  omits  to  give  direction  for  the  repair  thereof,  and  this  is  so, 
although  the  language  of  the  statute  is  permissive  merely. 

Ajid  where  the  common  council  of  that  city  has  fhnds  which  it  can 
appropriate  to  such  use,  the  city  is  liable  for  its  neglect  to  keep  cross- 
walks, &c.,  in  repair. 

And  the  ontis  is  upon  the  city  to  show  that  the  funds  obtainable  for  such 
purpose  have  been  exhausted. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  dis- 
missing her  complaint,  entered  upon  the  report  of  a  referee. 

The  plaintiff  brought  her  suit  to  recover  damages  from  the 
defendant,  the  city  of  Lockport,  for  injuries  received  on 
account  of  a  cross-walk  in  that  city,  which  was  allowed  to 
remain  in  an  unsafe  condition  for  about  a  year,  and  plainly 
observable  by  all  who  passed  it.  The  referee  found  that  the 
defendant  was  chargeable  with  notice  of  the  condition  of  the 
walk;  that  the  plaintiff  was  free  from  negligence ;  but  refused 
to  £bid  in  her  favor.  The  facts  appear  in  the  opinion  of  the 
court. 

S.  W.  ZocJcwood,  for  the  appellant, 

James  F,  JFtUs^  for  the  respondent. 

Present — ^Mullin,  P.  J.,  Johhsok  and  Taloott,  J  J. 

MuLLm,  P.  J.  It  is  found  by  the  referee,  that  the  defend- 
ant by  its  officers,  in  August,  1867,  caused  to  be  constructed 
across  Spring  street,  in  the  city  of  Lockport,  a  cross-walk  con- 
sisting of  two  planks,  the  interior  edges  of  which  were  so 
crooked  as  to  leave  an  opening  between  those  across  the 
gutter  four  inches  wide,  and  several  feet  in  length.  This 
opening  was  filled  when  the  walk  was  laid  with  a  piece  of 
plank,  which  was  kept  in  its  place  by  spikes,  so  that  when 
the  walk  was  completed  it  was  safe  and  in  good  order. 

In  about  a  year  after  the  completion  of  the  walk,  the 
planks  of  which  it  was  constructed  became  loosened,  and  the 
piece  of  plank  which  had  been  pat  between  them  to  fill  the 
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opening  was  in  some  way  removed,  and  a  hole  left  between 
the  plank  of  from  fonr  to  six  inches  in  width.  This  opening 
rendered  the  walk  dangerous  to  persons  passing  over  it, 
especially  so  in  the  night. 

On  the  30th  June,  1870,  in  the  night  time,  and  during  a 
severe  tljnnder  storm,  and  while  it  was  very  dark,  except 
when  lightened  by  the  flashes  of  lightning,  the  plaintiff 
attempted  to  pass  along  this  walk,  fell  through  and  sustained 
injury  to  the  extent  of  $300. 

The  walk  had  been  in  a  (kngerons  condition  for  about  it 
year,  and  that  Ikct  was  known  to  the  common  council. 

The  referee  held  as  a  conclusion  of  law,  that  as  it  was  in 
the  discretion  of  the  common  council  to  direct  the  repairs  of 
cross-walks  in  said  city,  it  was  not  liable  because  of  the  neglect 
or  refusal  to  exercise  such  discretion,  and  he  therefore  ordered 
judgment  dismissing  plaintiiT's  complaint. 

If  this  conclusion  of  the  referee  is  a  correct  expression  of 
the  law  relating  to  the  powers  and  duties  of  the  common 
council  of  Lockport,  the  inhabitants  of  that  city  are  of  all 
men  the  most  miserable. 

The  proposition  comes  to  this,  the  common  coun^^il  may 
make  or  cause  to  be  made,  streets,  sidewalks,  cross-walks, 
sewers,  culverts  and  drains,  and  it  is  thereafter  relieved  from 
all  liability  in  respect  thereto,  notwithstanding  the  streets 
and  walks  may  be  washed  away  by  floods,  the  sewers,  &c., 
fall  in  by  reason  of  defective  construction,  or  be  filled  up  for 
want  of  proper  care,  and  the  inhabitants  whose  business  calls 
them  into  the  streets  in  the  night,  and  without  fault  fall  into 
the  opening  in  the  streets  or  sewers,  and  are  thereby  injured 
must  bear  the  loss,  becaase  the  common  council  have  not 
seen  fit  to  exercise  the  discretion  vested,  in  them  by  the  char- 
ter, and  cause  the  defects  in  the  streets  to  be  repaired. 

It  rests  entirelv  in  the  discretion  of  the  common  council, 
when  a  now  street  is  to  be  put  in  condition  for  public  use, 
when  a  new  side  or  cross-walk  is  to  be  laid,  or  street  paved, 
sewer  or  drain  made,  and  in  what  manner  such  work  is  to  be 
done.     It  id  also  a  matter  resting  in  discretion,  whether  any, 
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and,  if  any^  what  part  of  the  work  or  expense  of  making  a 
local  improvement  shall  be  done  or  borne  by  the  city,  and 
Iiow  much  by  the  persons  benefited^  (§  10  of  chap.  835  of 
the  Laws  <^  1869^  tit.  6,  p.  2004.)  This  is,  I  apprehend,  the 
extent  of  their  discretion. 

The  first  and  one  of  the  most  important  questions  arising 
on  this  appeal,  ia  whether  the  common  council  has  the  power 
t(»  make  or  repair  side  and  cross-walks  in  the  said  city.  That 
it  has  the  power  to  make  and  repair  streets  is  not  questioned. 
A  cross-walk  lies  in  the  street  and  is  a  part  of  it ;  when  it  is 
out  of  repair  the  street  is  ont  of  repair,  and  the  person  or 
corporation  bound  to  repair  the  street  is  bound  to  repair  the 
cross-walk ;  or,  whieh  is  the  same  thing,  the  part  of  the  street 
on  which  it  lies  must  be  made  so  as  that  teams  and  persons 
may  pass  over  it  in  safety. 

When  there  is  a  sidewalk  on  either  side  of  the  street,  the 
cross-walk  lies  between  them,  and  within  the  space  set  apart 
for  teams,  and  is  intended  to,  furnish  the  foot  passenger  a 
convenient  way  over  the  gutters  on  each  side  of  the  street. 

In  Graves  v.  Otis  (2  Hill,  466)  it  was  held  that  the  commis- 
sioners of  highways  had  control  of  the  whole  space  set  apart  a 
street,  and  it  must  follow  that  it  is  their  duty  to  keep  such 
space  in  repair.  This  does  not  mean  that  they  are  required 
to  construct  side  or  cross-walks ;  but  if  the  latter  is  constructed^ 
it  is  the  duty  of  the  commissioners  to  keep  in  repair  that  part 
of  the  street  in  which  it  lies. 

But  the  power  and  duty  of  the  corporation  of  Lockport  to 
make  imd  repair  cross-walks  are  not  left  to  be  inferred  ;  they 
are  expressly  given  and  imposed  by  the  charter.  By  subdi- 
vision 17  of  section  8  of  title  3  of  chap.  365  of  Laws  of  1865^, 
the  common  council  has  power  to  direct  the  making,  curbing, 
repairing,  macadamizing,  paving,  graveling  and  flagging  of 
any  of  the  streets,  alleys,  walks  and  cross-walks  in  said  city. 

The  statute  does  not  say  in  terms  to  whom  the  direction 
shall  be  given,  whether  to  the  street  superintendent  or  to  the 
persons  locally  benefited  by  the  work.  The  direction  is  to  be 
given  to  the  superintdndent  in  three  cases : 
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Ist.  When  it  is  the  duty  of  the  common  council  t^  do  the 
work.     (Charter,  §  12,  title  4.) 

2d.  When  the  work  to  be  done  is  a  local  improvement  and 
the  expense  to  be  assessed  upon  and  paid  by  the  persons 
benefited. 

3d.  When  the  work  is  such  as  may  be  done  by  individuals 
and  they  omit  to  do  it  within  the  time  allowed  for  that  pur- 
pose.   (Charter,  §  3,  title  6.) 

Individuals  are  permitted  to  do  such  part  of  the  work  in 
making  such  local  improvement  as  may  be  assessed  to  them 
by  the  assessors  when  the  work  is  of  such  description  as  that 
it  may  be  done  by  those  interested  severally.    (Same  section.) 

In  this  case  the  common  council,  although  cognizant  of  the 
defect  in  the  work,  gave  no  direction  to  any  person  or  offlcei 
to  repair  the  walk,  and  thus  a  duty  clearly  imposed  has  been 
as  clearly  neglected.  Whether  the  city  is  liable  to  the  plain- 
tiff by  reason  of  such  omission  is  a  question  to  be  hereafter 
considered. 

The  proposition  is  repugnant  to  every  man's  sense  of  right 
and  justice,  that  the  common  council  of  Lockport  or  of  any 
other  city  can  construct  a  cross-walk  in  a  public  sU'eet,  know- 
ingly suffer  it  to  be  out  of  repair  until  a  traveler  breaks  a 
limb  or  suffers  some  other  great  bodily  harm  by  reason  of 
defects  in  it,  and  nevertheless  be  exempt  from  all  liability  for 
such  gross,  culpable  negligence.  If  the  statute  imposes  the 
duty  to  build  and  yet  deprives  them  of  the  power,  or,  what 
is  the  same  thing,  deprives  them  of  the  means  to  repair,  the 
l^slature,  and  not  the  corporation,  is  liable ;  but  when  there 
is  no  sudh  want  of  means  or  power,  if  the  cross-walk  is  built,  it 
must  be  kept  in  repair. 

If  there  is  no  power  to  repair  a  walk,  it  ought  not  to  be 
built,  and  those  who  build  under  such  circumstances  are 
deserving  of  the  severest  condemnation. 

But  if  I  am  wrong  in  supposing  that  the  duty  of  repairing 
cross-walks  is  in  terms  imposed  upon  the  common  council  by 
the  charter,  it  has  no  discretion  whether  it  will  repair  a  walk 
that  has  become  dangerous  to  travelers.    It  has,  in  addition 
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to  the  powers  mentioned  above,  that  of  commissioners  of  high 
ways  of  towns.  (§  1,  title  5,  of  the  charter.)  Under  that 
power  it  is  the  imperative  duty  of  the  common  couocil  to  cause 
cross-walks,  i&c.,  to  be  repaired;  and  if  it  is  not  done, 
the  city  is  liable  for  whatever  damages  individuals  may  sus 
tain  by  reason  of  such  omission. 

The  section  referred  to  is  in  the  following  words :  "  The 
common  council  shall  be  commissioners  of  highways  of  said 
eity.  They  may  regulate,  repair,  amend,  alter  and  clean  the 
streets,  alleys,  highways,  bridges,  cross  and  sidewalks,  drains, 
sewers,  wharves,  piers,  docks,  canals  and  slips  in  said  city. 
*  *  *  But  nothing  herein  contained  shall  prevent  the 
improving  of  highways  by  local  assessment." 

More  extensive  powers  over  the  streets,  cross-walks,  side- 
walks, &c.,  could  not  well  be  conferred ;  and  the  only  limita- 
tion is,  that,  notwithstanding  the  power  is  thus  given  to  the 
corporation,  the  expense  of  improving  the  streets  may  be 
imposed  upon  the  persons  benefited.  The  duty  of  making 
the  improvement  rests  with  the  corporation ;  but  the  expense, 
instead  of  being  a  charge  upon  the  city  treasury,  may  be 
imposed  upon  those  deriving  benefit  from  such  improvement. 

The  language  of  the  charter  is  permissive,  "  the  common 
council  may  regulate,"  &c.,  and  therefore  it  is  insisted  that 
it  may  omit,  in  its  discretion,  to  perform  the  duty,  and  not 
be  liable  for  damages  resulting  from  such  omission.  Such, 
however,  is  not  the  law.  The  true  rule  is  laid  down  in 
HvUon  V.  The  Mayor  (5  Seld.,  163).  It  is  there  said  that 
when  a  public  body  is  clothed  with  power  to  do  an  act  which 
the  public  interest  requires  to  be  done,  and  the  means  of 
performance  are  placed  at  its  disposal,  the  execution  of  the 
power  may  be  insisted  on  as  a  duty,  notwithstanding  the 
statute  conferring  it  is  only  permissive.  (The  Mayor^  cfec,  v. 
Furze,  3  Hill,  612.) 

It  was  for  a  long  time  considered  by  the  profession  doubt- 
ful whether  commissioners  of  highways  of  towns  were  liable 
for  injuries  resulting  from  their  neglect  to  keep  the  roads 
And  bridges  in  their  towns  in  repair.    It  has,  however,  been 
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finally  settled  that  they  are  not  liable  anlesB  they  have  in 
their  hands  funds  applicable  to  such  repairs,  {OarHngh4>vse 
V.  Jacobs,  29  N,  Y.,  297.) 

But  when  the  common  council  of  a  dty,  or  trustees  of  a 
village,  are  made  commisaioners  of  highways,  the  duty  to 
repair  the  streets  becomes  imperatiye,  unless  they  not  only 
have  not  funds  applicable  to  that  use,  but  have  not,  by  the 
charter,  the  power  to  raise  them.  (JiV'eet  ▼.  The  Villc^e  of 
JBrochport,  16  If .  Y.,  161 ;  note  to  Conrad  v.  Trustees  of 
Jthaca^  id.) 

In  Hickol  V.  The  Trustees  of  PlaUOmrgh  (15  Baib., 
427),  the  corporation  was  sued  for  damages  sustained  by  the 
plaintiff  in  falling,  in  the  night,  into  a  trench  dug  in  one  of 
the  streets  of  the  village,  which  was  left  without  li^ts  or 
guards,  notwithstanding  the  existence  of  the  trench  was 
known  to  one  of  the  trustees.  The  trustees  were,  by  the 
charter,  made  commissioners  of  highways,  and  it  was  shown 
that  there  remained  unapplied  800  out  of  1,000  days'  high- 
way  labor  assessed  on  the  inhabitants.  The  plaintiff  was 
nonsuited,  on  the  ground  that  the  trustees,  as  commissioners 
of  highways,  were  independent  officers,  and  the  corporation 
was  not  liable  for  their  neglect  of  duty. 

This  judgment  was  reversed  by  the  Court  of  Appeals,  as 
appears  by  the  statement  of  Dekio,  J.,  in  Conrad  v.  Trustees 
<f  Ithaca^  on  the  ground  that  the  oorporation  was  liable  for 
the  neglect  of  duty  by  the  trustees ;  that  they  were  not  inde- 
pendent officers,  but  stood  to  the  corporation  in  the  relation 
of  a  servant  to  his  master,  ^nd  it  was  liable  to  the  same  extent 
as  a  master  would  be  for  the  misoonduct  of  a  servant. 

In  Conrad  v.  The  Trustees  of  Ithacay  the  Court  of  Appeals 
adopted  the  opinion  of  S£U>bn,  J.,  in  West  v.  The  Village 
of  Brookport^  as  a  correct  exposition  of  the  law  applicable  to 
the  liability  of  corporations  and  individuals  upon  whom  the 
sovereign  power  has  imposed,  by  grant  or  charter,  the  obli- 
gation  to  perform  duties  for  the  benefit  of  the  public. 

The  distinction  between  the  liability  of  the  commissioners 
of  highways  of  towns,  and  of  oorporatlons  whose  trustees  or 
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common  council  are  declared  bj  charter  to  be  commissioners 
of  highways,  is  thus  stated  by  Selden,  J. :  "  Whenever  an 
individual  or  corporation,  for  a  consideration  received  from 
the  sovereign  power,  has  become  hound  by  covenant  or  agree- 
ment, either  express  or  implied,  to  do  certain  things,  such 
individual  or  corporation  is  liable,  in  cases  of  neglect  to  per- 
form such  covenant,  not  only  to  indictment,  but  to  private 
action  at  the  suit  of  the  person  injured  by  such  neglect.  In 
all  such  cases  the  contract  made  with  the  government  is 
deemed  to  inure  to  the  benefit  of  every  individual  interested 
in  its  performance." 

Again  he  says :  "  The  liability  of  municipal  corporations 
for  the  acts  of  trustees,  made  by  the  charter  commissioners  of 
highways,  is  not  that  of  commissioners  depending  on  whether 
or  not  they  have  funds  applicable  to  the  use,  but  is  an  abso- 
lute liability  resulting  from  a  contract  with  the  sovereign 
power  implied  from  the  acceptance  of  the  charter,  that  they 
would  perform  the  duties  thereby  imposed  upon  them." 

Denio,  J.,  says  {Conrad  v.  The  Trustees  of  Ithaoa)^  that 
it  was  held  in  the  case  of  Hichoh  v.  Trustees  of  PUUtsburgh 
to  be  a  corporate  duty  to  keep  the  street  in  a  safe  condition 

It  seems  to  me  that  the  principles  thus  settled  by  the  court 
of  last  resort  establish  the  liability  of  the  city  of  Lockport 
for  the  neglect  of  the  common  council  to  keep  the  cross-walk 
in  question  in  repair,  provided  the  common  council  had  funds 
which  it  could  appropriate  to  that  use  or  the  power  to  raise 
them. 

The  next  and  only  remaining  inquiry  is,  whether  the  com- 
mon council  was  fiirnished  with  funds  that  it  could  apply  to 
the  repair  of  the  cross-walk  in  question. 

Section  17  of  title  5  of  the  charter,  provides  that  $2,500 
of  the  moneys  raised  by  the  common  council,  and  no  more, 
except  as  thereinafter  provided,  may  be  used  to  defray  the 
expense  of  repairing  and  keeping  in  order,  the  highways, 
sewers,  bridges  and  public  grounds  of  the  city.  By  sections 
18  and  19,  each  male  inhabitant  above  the  age  of  twenty- 
one  years,   not  assessed  for   real   or  personal  property  in 
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said  city,  and  not  paupers  or  lunatics,  are  obliged  to  pay 
one  day's  poll  tax,  which  may  be  commuted  for  one  dollar, 
to  be  applied  in  addition  to  the  sum  named  in  the  preceding 
section  to  the  repair,  &c.,  of  the  highway. 

How  much  arises  from  the  poll  tax  we  do  not  know,  but  it 
must  be  assumed  that  funds  sufficient  to  make  all'  ordinary 
repairs  of  streets  and  cross-walks  are  furnished. 

Under  these  circumstances,  it  was  incumbent  on  the  defend- 
ant to  show,  if  it  could  be  shown,  that  there  were  not  funds 
applicable  to  the  repair  of  the  cross-walk  in  question.  They 
have  the  means  of  showing  the  exact  condition  of  the  high- 
way fund  at  any  and  at  all  times,  while  the  citizen  cannot  be 
presumed  to  have  any  knowledge  on  the  subject. 

The  commissioners  of  highways  of  towns  owe  no  duty  to 
individuals  to  keep  the  highway  in  repair,  unless  furnished 
with  funds.  To  subject  them  to  liability,  that  fact  must  be 
alleged  and  proved  by  the  party  seeking  to  charge  them.  But 
when  trustees  of  villages,  or  the  aldermen  of  cities,  are  made 
commissioners,  they  are  liable  for  neglect  of  duty,  unless  the 
charter  withholds  from  them  the  power  to  raise  funds  to  keep 
streets,  &c.,  in  repair  if  any  means  are  furnished  to  them 
which  they  are  authorized  to  apply  to  repairs,  and  if  the  cor- 
poration desires  to  exempt  itself  from  liability  by  reason  of 
the  want  of  funds,  it  must  prove  the  fact,  and,  unless  proved, 
is  liable. 

If  the  repair  of  cross-walks  is  not  a  charge  on  the  city 
treasury,  but  is  to  be  deemed  a  local  improvement,  and,  as 
such,  the  expense  is  to  be  borne  by  those  benefited,  the  city 
is  still  liable  for  damages  resulting  from  neglect  to  keep  them 
in  repair. 

Its  power  to  direct  the  repair  does  not  depend  upon  the 
consent  of  the  people,  or  any  portion  of  them.  The  common 
council  have  to  make  the  order  and  the  work  must  be  done, 
and  the  property  benefited  must  pay  the  expense,  or  the  per- 
sons liable  to  be  assessed  must  do  the  work  themselves. 

There  is,  therefore,  in  any  contingency,  ample  means  acces- 
•jible  to  the  council  with  which  to  do  the  work,  and,  upon 
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every  principle,  the  city  fihould    be    liable    if  it    is    not 
done. 

The  judgment  of  the  referee  is  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event 


The  People  of  the  State  of  New  York,  Appellants,  and 
James  Fisk,  Jb.,  and  others,  Appellants,  v.  The  Albany 
AND  Susquehanna  Hailboad  Company,  and  others, 
Respondents. 

(GsNBaAL  Tbbm,  Foubth  Depabtment,  Mat,  1871.) 

A  question  of  niBurpation,  intrusion,  or  unlawtbl  holding  or  exercising 
a  corpoiate  office,  must  be  treated  as  a  legal,  not  as  an  equitable  cause 
of  action. 

If  l^;al  and  equitable  causes  of  action  are  joined  in  one  complaint,  and 
without  the  defendant's  objection,  the  plaintiff  proceeds  to  trial,  he  Is 
entitled  to  Judgment  on  establishing  eiUier  or  any  of  the  causes  of 
action. 

Where  legal  and  equitable  causes  of  action  are  at  issue  in  one  cause,  all 
the  issues  unless  referred,  or  a  Jury  trial  waived,  must  be  tried  by  juiy. 
But  where  such  issues  were  noticed  for  trial  at  a  special  non-Jury  term, 
and  the  plaintiff's  case  was  opened  without  objection  by  the  defendant, 
or  suggestion  that  a  Jury  was  desired. — JBM^  the  plaintiff's  opening 
being  made  in  good  faith,  and  in  such  manner  as  to  apprise  the  defendant 
that  he  had  fairly  entered  on  the  trial,  that  an  application  afterwards 
for  Jury  trial  was  properly  regarded  as  too  late,  and  the  right  thereto  as 
waived. 

The  Attorney-General  cannot  maintain  an  action  to  restrain  the  prMO- 
cution  of  actions  arising  out  of  controversies  between  different  claim* 
ants  of  the  directorship  or  management  of  a  railroad  corporation, 
for  cancellation  of  stock,  to  restrain  town  commissioners  from  voting 
on  stock,  those  claiming  to  be  directors  from  acting  as  such,  &c., 
in  which  actions  injunctions  have  been  issued  and  receivers  appointed  and 
given  rise  to  conflict  of  authority  between  public  officers  in  the  attempted 
execution  of  conflicting  processes  from  different  Judicial  officers,  in  such 
manner  as  to  endanger  the  public  peace.  Such  proceedings,  and  the  dla^ 
order  arising  therefrom,  do  not  constitute  a  public  nuisance. 

Lansing — ^Vou  V.  4 


S6  CASES  nr  THE  SUPREME  €X)URT  [May 


Tlie  People  «.  The  Albany  and  SDflquehuuut  Bailroad  Company. 

The  doctrine  of  TAtf  Faople  y.  Jf^n^r  (3  Lana.,  896^  aa  to  tlie  authority  of 
the  Attomey-Gteneral  in  the  prosecution  of  actions  reaffirmed. 

A  Judgment  which  awards  to  some  of  the  defendants  costs,  as  against  the 
remaining  defendants  in  the  same  action,  unless  the  award  is  necessary 
in  the  ac^ustment  of  their  rights  in  the  subject-matter  of  the  action  ia 
erroneous. 

Section  274  of  the  Code  intends  by  '*  ultimate  rights,"  those  rights  of  the 
parties  in  the  subject-matter  of  the  action  in  distinction  from  the  costs, 
and  the  affirmative  relief  authorized  by  the  second  clause  of  the  section, 
is  relief  as  between  plaintiff  and  defendant 

The  discretionary  power  to  make  an  additional  allowance  under  section 
800  of  the  Code  is  given  to  the  court,  and  cannot  be  delegated.  The 
•ppointment  of  a  referee  to  ascertain  and  report  what  would  be  a  propel 
allowance,  and  to  which  of  the  defendants  it  should  be  paid  is  erroneous. 

An  additional  allowance,  where  the  rights  in  oontroyersy  have  no  money 
value  is  also  erroneous. 

This  was  an  appeal  by  the  defendants,  James  Fisk  and 
others,  from  a  judgment  entered  npon  the  decision  of  Mr. 
Justice  E.  Dabwin  Smith,  rendered  after  trial  before  the 
court  at  Special  Term. 

A  statement  of  the  pleadings  will  be  found  in  the  report 
of  the  case  at  Special  Term  (1  Lans.,  308),  and  the  findings 
of  fact  also  appear  there  in  the  opinion  of  Mr.  Justice  E. 
Daswin  Smith. 


David  Dudley  Mddy  Jno.  H.  McwiimdaU  and  Edward 
G.  Lapham^  for  the  appellants. 

Oeo.  F.  Danforiky  Mathew  Hale^  Jno.  H.  McFarland  and 
Henry  Smithy  for  the  respondents. 

Present — Mullin,  P.  J.,  Johnson  and  Taloott,  JJ, 

By  the  Court — ^Mullin,  P.  J.  This  action  was  brought  to 
obtain  the  following  relief,  viz. :  Ist.  To  determine  which 
of  the  two  pretended  boards  of  directors  was  duly  elected  by 
the  stockholders  of  said  railroad  company,  if  either  was  so 
elected.  2d.  To  restrain  both  sets  of  directors  from  taking 
possession  of  said  road,  and  from  exercising  any  of  its  fran- 
chises, or  in  any  manner  interfering  with  the  property  of  said 
company.  3d.  If  neither  board  be  declared  to  be  duly  elected, 
that  the  office  be  declared  vacant  and  a  new  election  ordered. 
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ith.  That  12y500  shares  of  the  stock  oi  the  company  be 
declared  void.  5th.  That  the  defendants  and  each  of  them  be 
restrained  from  prosecuting  farther  suits  theretofore  brought 
in  relation  to  controversies  concerning  the  affairs  of  this  com- 
pany. 6th.  That  the  defendants  be  restrained  from  holding 
any  election  for  directors.  7th.  That  the  persons  appointed 
receivers  be  restrained  from  taking  possessicm  of  said  road  or 
any  of  its  property,  and  from  exercising  any  of  the  powers  or 
duties  of  such  officer.  8th.  That  a  receiver  be  appointed  to 
operate  said  road  until  the  rights  of  the  parties  be  judicially 
determined. 

The  relief  granted  by  the  court  after  hearing  the  proofs  and 
allegations  of  the  parties  is,  Ist.  That  the  persons  composing 
(what  for  sake  of  brevity  is  called)  the  Fisk  board  were  not 
duly  elected.  2d.  The  persons  composing  what  for  a  like 
purpose  is  called  the  Bamsey  board  were  duly  elected. 
3d.  The  plaintiff  moves  costs  against  the  railroad  com- 
pany, 4th.  That  the  complaint  be  dismissed  as  to  the 
defendants  Herrick  and  Bumes.  6th.  That  the  further 
prosecution  of  the  suits  referred  to  in  the  complaint  be 
restrained  and  the  actions  discontinued  without  costs.  6th. 
That  the  receivei'ship  be  vacated  and  set  aside.  7th.  That 
the  directors  duly  elected,  together  with  Groesbeck  and  eight 
others  of  the  defendants,  recover  of  those  defendants,  who 
claimed  to  be,  but  were  not,  duly  elected  directors,  the  costs 
of  the  action.  8th.  Keference  ordered  to  J«idge  Sbldbn  to 
pass  on  the  account  of  the  receiver,  and  to  ascertain  and 
report  what  would  be  a  proper  extra  allowance,  to  which  of 
the  defendants  it  should  be  made,  and  to  settle  such  other 
matters  of  detail  as  may  be  necessary  to  carry  the  judgment 
into  effect.  9th.  That  the  directors  adjudged  to  have  been 
duly  elected  be  let  into  immediate  possession  of  the  road, 
together  with  its  property  and  effects,  and  that  Banks,  the 
receiver,  transfer  to  them  all  the  property  in  bis  hands. 

It  will  be  seen  by  this  analysis  of  the  relief  demanded  and 
that  which  was  granted  that  the  main  objects  of  the  action 
Jiave  been  obtained,  and  thus  two  questions  are  presented  for 


28  CASES  m  THE  SUPREME  COURT         [May, 

The  People  «.  The  Albany  and  Buaquehanna  Railroad  Company. 

our  consideration ;  and  these  are,  1st.  Whether  the  people  can 
maintain  such  an  action;  and,  2d.  Whether  tJie  court  can 
grant  the  reUef  given  by  the  judge  at  Special  Term  in  this 
case. 

1st.  Can  the  people  maintain  this  action  t  The  complaint 
contains  at  least  two  causes  of  action  :  One  to  determine  the 
validity  of  the  election  of  persons  claiming  to  be  directors  of 
the  company,  and  as  auxiliary  to  this,  to  determine  the 
validity  of  certain  stock  issued  by  persons  acting  as  directors, 
and  to  restrain  the  further  action  of  the  persons  ascertained 
not  to  be  duly  elected,  and  to  require  the  transfer  to  .those 
duly  elected  of  the  property  of  the  company. 

In  addition  to  this  relief,  certain  suits,  brought  by 
some  of  the  defendants  against  others  of  the  defendants, 
are  sought  to  be  dismissed  and  certain  receivers  removed. 
This  relief  does  not  seem  to  have  any  connection  with  that  of 
determining  the  validity  of  the  election  of  the  directors,  but 
is  wholly  independent  of  it.  So  far,  therefore,  as  the  allega- 
tions in  the  complaint  relate  to  that  relief,  they  set  out  a  second 
cause  of  action.  By  subdivision  1  of  section  432  of  the  Code, 
which  authorizes  an  action  by  the  attorney-general  to  remove 
from  oflBce  any  person  usurping,  intruding  into,  or  unlawfully 
holding  any  corporate  office,  it  was  competent  for  him  to  bring 
this  action  to  remove  from  office  one  or  both  of  tlie  boards 
claiming  to  be  directors  of  said  company. 

Before  the  Code  this  relief  was  obtained  by  the  writ  of 
qiu>  warranto^  issued  out  of  the  Supreme  Court,  and  the 
issues  joined  in  the  progress  of  the  proceedings  were  triable 
by  a  jury.  I  find  no  case  in  which  the  right  to  an  office, 
whether  the  question  arose  between  the  people  and  an  indi- 
vidual, or  between  individuals,  was  ever  heard  or  determined 
in  a  court  of  equity. 

The  Code  abolished  the  proceedings  by  quo  warranto^  and 
requires  the  right  to  be  determined  in  an  action  brought  pur- 
suant  to  its  provisions.     (Code,  §  428.) 

The  question  of  intrusion,  usurpation  or  unlawful  hold- 
ing,  having  before  the  Code  been  triable  in  a  court  of  law, 
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and  the  nature  of  the  remedy  not  being  changed,  it  must  be 
treated  as  a  legal  and  not  an  equitable  cause  of  action. 

The  other  cause  of  action  is  purely  equitable.  Two  causes 
of  action  are,  therefore,  set  out  in  the  complaint,  which,  if 
separately  stated,  could  not  be  joined  in  the  same  complaint 
under  section  167  of  the  Code. 

This  misjoinder  must  be  taken  advantage  of  by  demurrer 
(subdivision  5  of  section  144  of  the  Code)  or  it  is  waived. 
(Same,  §  148.) 

The  misjoinder  was  not  thus  taken  advantage  of,  and  wiia 
therefore  waived. 

The  caases  of  action  were  not  separately  stated  in  the  com- 
plaint, but  were  all  united  in  a  single  count.  This  did  not 
relieve  the  pleading  from  the  objection  of  misjoinder,  but  it 
might  require  the  defendant  to  proceed  to  correct  it  by 
motion  instead  of  demurrer.  If,  however,  he  resorted  to 
neither,  the  plaintiff  might  proceed  to  trial,  and  would  be 
entitled  to  judgment  on  establishing,  b;y*  evidence,  either  or 
any  of  the  causes  of  action. 

The  issues  as  to  the  right  of  the  two  boards  of  directors 
to  their  offices  being  triable  by  jury,  the  issues  in  the  equita- 
ble cause  of  action  must  also  be  thus  tried  unless  referred,  or 
a  jury  trial  waived.    {Davis  v.  Morris,  36  N.  Y.,  569.) 

The  cause  was  noticed,  as  I  understand,  for  trial  at  a 
special  term,  for  which  no  jury  is  summoned,  and  at  which, 
consequently,  no  trial  by  jury  could  be  had. 

The  plaintiffs'  counsel  opened  the  case  without  objection 
by  the  defendants'  counsel,  or  suggestion  that  a  jury  was 
either  demanded  or  desired. 

At  the  close  of  the  opening,  the  defendants'  counsdi 
demanded  a  trial  by  jury.  The  court  refused  the  application 
on  the  ground  that  it  was  made  too  late,  and  was  therefore 
waived. 

If  the  opening  of  the  counsel  was  made  in  good  faith,  and 
in  such  manner  as  fairly  to  apprise  the  defendants'  counsel 
that  he  had  entered  on  the  trial  of  the  cause,  the  demand  for 
a  jury  trial  came  too  late,  and  it  was  properly  overruled. 
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The  judge  who  tried  the  cause  eould  decide  this  qnestiou 
of  good  &ith  much  better  than  we  cau ;  and  we  must  aasume 
that  he  did  not  permit  the  defendants'  counsel  to  be  entrapped 
into  the  waiver  oi  a  right  so  important  as  that  of  a  trial  bj 
a  jury  in  a  case,  where  it  is  not  only  a  matter  of  right,  but 
very  appropriate. 

i  have  examined  the  points  presented  by  the  appellants' 
eounsel  for  tlie  reversal  of  the  judgment  declaring  void  the 
election  of  the  Fisk  board ;  and  I  am  unable  to  find,  in  the 
rulings  of  the  learned  judge  who  tried  the  cause,  any  error 
which  calls  for  a  reversal  of  the  judgment. 

It  follows  that  we  must  afiSrm  the  judgment,  so  far  as  it 
declares  void  the  election  of  the  Fisk  board,  and  valid  that 
of  the  Ramsey  board,  and  also  that  part  which  dismisses  the 
complaint  as  to  the  defendants  Herrick  and  Bams,  and  order- 
ing that  the  Ramsey  board  be  let  into  possession  oi  the  fra^ 
ehises  and  property  of  the  company. 

As  to  so  much  erf  the  judgment  as  restrains  the  further 
prosecution  of  the  actions  described  in  the  complaint,  and  as 
awards  costs  to  the  directors  held  to  be  duly  elected,  and  to 
Groesbeck  and  eight  others  of  the  defendants  to  be  paid  by 
the  directors  composing  the  Fisk  board,  and  as  to  so  much 
of  said  judgment  as  directs  a  reference  to  ascertain  and  report 
what  amount  should  be  allowed  by  way  of  extra  allowance, 
and  to  which  of  the  parties  it  should  be  allowed,  it  must  oa 
reversed. 

That  part  of  the  judgment  which  restrains  the  further 
prosecution  of  the  actions  in  the  complaint  mentioned  is 
reversed,  on  the  ground  that  the  Attorney-General  has  no 
right  to  maintain  an  action  to  restrain  parties  from  bringing 
or  prosecuting  actions  in  any  of  the  courts  of  this  State,  upon 
any  of  the  grounds  suggested  by  the  plaintiff's  counsel  in 
their  points,  or  on  the  argument  of  the  appeal. 

I  had  occasion,  while  sitting  in  the  General  Term,  in  the 
fifth  district,  to  investigate  the  question  whether  the  attor 
ney-general  had  power  to  bring  an  action  to  restrain  town 
commissioners  appointed  under  an  act  authorizing  the  bond^- 
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iDg  of  towns  for  railroad  purposes.  I  came  to  the  conclusion 
that  he  had  not,  and  that  conclusion  was  acquiesced  in  and 
approved  by  the  other  judges  sitting  with  me  in  the  General 
Term.  My  views  will  be  found  reported  in  2  Lansing,  396, 
in  the  case  of  the  People  v.  Miner. 

I  will  content  myself  by  referring  to  that  opinion,  without 
repeating  the  views  therein  advanced.  Further  discussion 
and  reflection  have  only  served  to  confirm  my  previous  opin- 
ions. The  question  in  the  case  reported  is  not  the  same  as 
the  one  presented  in  this  case.  But  the  same  reasons  that 
led  me  to  the  conclusion  in  that  case,  that  the  attorney- 
general  could  not  maintain  that  action,  are  conclusive  against 
his  right  to  maintain  the  action  in  this  case.  There  is  no 
precedent  that  I  have  found,  or  been  referred  to,  justifying 
his  interference,  nor  any  principle,  either  of  law  or  equity, 
which  will  authorize  it. 

There  are  a  few  considerations  applicable  to  the  law,  which 
had  no  application  to  the  case  of  The  People  v.  Miners 
which  it  is  proper  to  surest. 

Granting  an  injunction  against  the  further  prosecution  of 
the  actions  mentioned  in  the  complaint,  was  not  necessary  in 
order  to  determine  the  validity  of  the  election  of  either  board 
of  directors,  or  to  vest  in  the  board  duly  elected  the  whole 
title  to  the  franchises  and  property  of  the  company.  It  was 
a  matter  with  which  the  company  itself  had  nothing  what- 
ever to  do,  except  so  far  as  it  was  made  a  party  to  the  suits, 
and,  as  I  understand  the  case,  there  were  several  suits  to 
which  it  was  not  a  party.  But  if  it  was  a  party  to  all  of 
them,  I  know  of  no  principle  of  law  or  rule  of  practice  that 
would  authorize  the  attorney-general  to  intervene  to  stay 
or  dismiss  such  actions. 

No  distinct  ground  for  such  interference  was  mentioned  by 
counsel ;  but  it  was  suggested  that  the  litigation  and  disputes 
between  the  several  claimants  to  the  office  of  directors  and 
others  interested  in  the  company  were  leading  to  disorder 
and  violence,  and  that  a  case  of  public  nuisance  was  estRb* 
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lished,  which  it  was  the  right  and  duty  of  the  attorney- 
general  to  stop. 

It  is  not  denied  but  that  the  attorney-general  may  invoke 
the  aid  of  a  court  of  equity  to  abate  or  prevent  a  public 
nuisance.  But  the  facts  alleged  in  the  complaint  and 
established  on  the  trial,  do  not  establish  a  public  nuisance 
such  as  the  attorney-general  may  invoke  the  aid  of  the  court 
to  abate,  or  the  court  assume  to  intermeddle  with. 

The  nuisances  over  which  the  court  has  jurisdiction,  are 
trades,  erections  or  other  things  injurious  to  the  public  health 
or  morals ;  interference  with  the  right  of  passage  in  public 
streets  or  navigable  streams,  and  the  appropriation  of  the 
public  domain  to  private  use.  This  is  not  an  accurate 
enumeration  of  what  are  known  in  the  law  as  public  nuisances, 
but  it  shows  the  characteristics  of  the  acts,  &c.,  which  are 
considered  and  treated  as  public  nuisances,  and  the  litigation 
in  question,  has  none  of  the  qualities  which  are  essential  to 
constitute  an  act  or  thing  a  public  nuisance. 

If  the  litigation  and  controversies  between  the  officers  and 
stockholders  tended  to  a  breach  of  the  peace,  the  sheriff,  with 
the  aid  of  the  posse  of  his  county,  had  power,  and  it  was  his 
duty,  to  interfere  and  prevent  it.  Neither  the  courts  of  law 
or  equity  are  clothed  with  power  to  Buppreae  riots  or  other 
disturbances  of  the  public  peace 

It  would  be  a  most  dangerous  precedent  to  allow  the 
attorney-general,  or  any  other  officer  of  the  government,  to 
intermeddle  in  litigation  between  individuals,  however  num- 
erous the  parties  or  however  bitter  the  controversy.  In  a 
free  government,  the  people  must  be  left  at  liberty  to  carry 
on  even  their  quarrels,  relieved  from  the  interference  of  the 
government  officials,  so  long  as  the  public  peace  is  not  invaded, 
and  when  it  is,  the  law  affords  ample  means  to  preserve  order 
without  recourse  to  any  of  the  peculiar  instrumentalities  of 
courts  of  equity. 

Interference  being  once  permitted,  it  could  not  be  confined 
to  the  prevention  of  unnecessary  litigation.  It  would  extend 
to  all  matters  of  dispute  between  individuals,  and  thus,  under 
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pretext  of  preventing  breaches  of  the  public  peace,  the 
attorney-general  would  become  the  regulator  of  all  the  affairs 
of  society,  to  the  injury  of  individaals  and  the  destruction  of 
individual  rights. 

That  part  of  the  judgment  that  awards  costs  in  favor  of 
the  Eamsey  directors  and  others,  against  the  Fisk  directors, 
is  reversed  because  the  court  below  had  no  power  to  award 
such  costs. 

By  section  441  of  the  Code,  the  plaintiff  was  entitled  to 
the  costs  of  the  action  against  the  persons  who  intruded  into, 
usurped  or  unlawfully  held  the  office  or  franchise  of  directors 
of  said  railroad  company. 

This  is  the  only  statutory  provision  relating  to  costs  in  such 
an  action. 

The  only  provision  of  the  Code  which  affords  any  color  for 
A  claim  that  the  court  could  give  costs  to  some  of  the  defend- 
ants against  others  of  them,  is  the  first  clause  of  section  274, 
which  provides  that  judgment  may  be  ^ven  for  or  against 
one  07  more  of  several  plaintiffs,  or  for  or  against  one  or  more 
of  several  defendants,  and  it  may  determine  the  ultimate 
rights  of  the  parties  on  each  side,  as  between  themselves,  and 
it  may  grant  to  the  defendant  any  affirmative  relief  to  which 
he  may  be  entitled. 

By  giving  to  the  court  power  to  determine  the  ultimate 
rights  of  the  parties  on  each  side,  as  between  themselves,  it 
was  not  intended  to  authorize  it  to  give  costs  to  a  part  of  the 
defendants  in  an  action  against  the  remaining  defendants, 
unless  it  become  necessary,  in  the  adjustment  of  their  rights, 
in  the  subject-matter  of  the  action. 

The  "ultimate  rights"  intended,  are  the  rights  of  the 
parties  in  the  subject-matter  of  the  litigation,  as  distinguished 
from  the  costs  which  are  the  incidents  merely. 

Could  the  court,  in  an  action  of  replevin  against  the  plain- 
tiff in  an  execution  and  the  sheriff,  for  an  illegal  taking  of 
the  plaintiff's  property,  and  in  which  the  plaintiff  recovered 
against  both,  order  judgment  that  the  plaintiff,  in  the  execu- 
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tion,  pay  to  the  oflBcer  hia  costs  for  defending  the  action  ?  It 
seems  to  me  not. 

In  partition,  the  court  not  only  declares  the  share  of  the 
premises  to  which  the  plaintiff  is  entitled,  as  between  him  and 
the  defendants,  but  also  the  share  to  which  each  of  the 
defendants  is  entitled. 

Relief  is  uniformly  administered  in  this  way  in  equity 
cases,  but  no  such  practice  was  recognized  in  the  courts  of 
law  prior  to  the  Code.  Now,  however,  the  court  may,  in  a 
proper  case,  administer  the  same  relief  in  actions  at  law. 
Actions  in  the  nature  of  qtco  warranto,  do  not  admit  of  such 
relief  unless  authorized  by  statute. 

The  clause  of  section  274,  which  authorizes  the  court  to 
grant  to  the  defendant  any  affirmative  relief  to  which  he  may 
be  entitled,  does  not  apply  to  this  case;  the  relief  intended  is 
relief  against  the  plaintiff,  and  not  against  the  co-defendant. 

The  only  reason  for  charging  the  Fisk  directors  with  the 
costs  of  other  defendants,  must  be  that,  by  their  unlawful  acts 
and  claims,  the  Ramsey  directors,  and  others,  were  drawn  into 
the  litigation,  and  they  should,  for  that  cause,  pay  the  expenses 
which  they  have  thus  unjustly  imposed  upon  them.  Had 
the  court  imposed  the  costs  of  the  action  on  the  Fisk  directors 
alone,  it  would  not  only  have  conformed  its  judgment  to  the 
statute,  but  would  have  done  justice  to  the  railroad  company 
by  relieving  it  from  a  burden  which  it  should  not  be  called 
upon  to  bear.  But  I  know  of  no  precedent  for  compelling 
part  of  the  defendants  in  an  action  to  pay  the  costs  to  the 
other  defendants,  unless  the  court  adjust  the  ultimate  rights 
of  the  defendants  in  the  subject  of  the  action. 

The  judgment  dissolves  injunctions  and  removes  receivers. 
This  is  usually  such  relief  as  is  given  in  equity ;  but  injunc- 
tions may  issue  and  receivers  be  appointed  in  legal  actions, 
and  both  might  be  very  proper  in  an  action  in  the  nature  of 
a  quo  wai^ranto.  And  in  this  case  the  relief  thus  granted 
was  indispensable  to  restore  the  Ramsey  directors  to  the  full 
enjoyment  of  the  franchises  and  rights  of  property  of  the 
raih'oad  company. 
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Aside,  therefore,  from  enjoining  the  further  prosecution 
of  the  actions  mentioned  in  the  complaint,  and  compelling 
their  abandonment,  no  eqnitable  relief  was  granted  to  the 
plaintiff,  and  none,  either  legal  or  equitable,  to  any  of  the 
defendants,  as  against  the  others,  unless  the  discontinuance  of 
the  suits  may  benefit  some  of  the  defendants.  But  as  we 
hold  that  relief  improperly  granted,  the  only  ground  for 
granting  costs  to  certain  of  the  defendants  against  the  others 
is  removed,  and  hence  the  award  of  costs  to  them  must  be 
reversed. 

This  appeal  is  taken  from  the  judgment.  When  it  was 
brought  the  reference  ordered  by  the  court  had  not  been  dis- 
posed of,  and,  therefore,  according  to  the  practice  as  settled, 
the  judgment  was  not  a  final  one,  from  which  an  appeal 
could  regularly  be  taken.  {Lawrence  v.  Farmers^  Z.  and  T. 
Co.,  15  How.,  57 ;  The  People  v.  Haws,  39  Barb.,  69.) 

The  respondents  have  not  applied  to  dismiss  the  appeal, 
and  they  are  to  be  considered  as  acquiescing  in  its  regularity, 
and  the  appellants  cannot,  having  appealed  from  it  as  a  judg- 
ment, object  to  it  as  not  being  properly  brought. 

The  appropriate  time  to  pass  upon  the  regularity  of  the 
order  of  reference  would  be  when  an  appeal  is  brought  after 
the  referee  has  made  his  report,  and  the  extra  allowance,  if 
any,  is  inserted  in  the  record  of  judgment. 

But  I  see  no  impropriety  in  now  passing  upon  the  ques- 
tions and  relieving  the  parties  as  well  as  the  court  from  fur- 
ther litigation  in  regard  to  the  allowance. 

Section  309  of  the  Code  authorizes  the  court,  in  its  discre- 
tion, in  difficult  and  extraordinary  cases,  when  a  trial  has 
been  had,  to  make  a  further  allowance  to  any  party,  not 
exceeding  five  per  cent.  That  this  power  was  intended  to  be 
given  to  the  court  only  is  emphatically  declared,  by  declaring 
the  subject  to  be  in  its  discretion. 

Such  a  power  cannot  be  delegated.  The  court  must  itself, 
npon  its  own  knowledge,  or  upon  facts  judicially  established 
before  it,  ascertain  and  declare  to  whom  an  allowance  is  to  be 
made,  and  how  much  is  to  be  given. 
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It  is  probable  that  the  ooart  might,  when  the  case  has  not 
been  tried  before  the  judge  who  holds  it,  reier  it  to  a 
referee  to  ascertain  and  report  the  facts  which  must  be 
ascertained  by  the  court  before  an  allowance  can  be  properly 
ordered.  Bat  when  the  application  for  an  allowance  is  made 
to  the  Aame  court  before  which  the  cause  was  tried,  it  is  diffi- 
cult to  comprehend  the  necessity  for  a  reference.  The  facts 
must  be  presumed  to  be  within  the  knowledge  of  the  court ; 
but,  if  not,  the  inquiry  should  be  limited  to  the  ascertainment 
of  such  facts  as  are  not  so  known. 

I  am,  therefore,  of  the  opinion,  that  it  was  not  competent 
for  the  court  to  refer  it  to  a  referee,  to  ascertain  and  report 
what  would  be  a  proper  allowance,  and  to  which  of  the 
defendants  it  should  be  paid.  I  am  also  of  the  opinion  that 
the  case  was  not  one  in  which  an  extra  allowance  could  be 
made,  as  there  is  no  data  furnished  by  which  to  measure  the 
allowance.    The  rights  in  controversy  have  no  money  value. 

So  much  of  the  judgment  as  restrains  the  further  prosecu- 
tion of  the  actions  mentioned  in  the  complaint,  and  requires 
them  to  be  discontinued  without  costs,  and  so  much  of  said 
judgment  as  awards  costs  in  &vor  of  the  Bamsey  board  and 
eight  other  defendants,  against  the  Fisk  board,  and  so  much 
of  said  judgment  as  appoints  a  referee  to  ascertain  how  much 
and  to  whom  an  extra  allowance  should  be  made,  is  reversed, 
and  all  the  rest  of  the  judgment  is  affirmed  without  costs  of 
the  appeal  to  either  party. 

We  cannot  leave  this  case  without  expressing  our  profound 
regret  that  in  the  proceedings  prior  to  its  commencement  so 
much  ill  feeling,  not  only  between  those  who  are  parties,  but 
also  between  counsel,  should  have  been  excited.  The  magni- 
tude of  the  interests  involved,  and  the  real  or  supposed  injury 
likely  to  be  done  to  those  interests  in  the  event  of  the  success 
of  those  who  were  believed  to  be  acting  in  hostility  to  them, 
afforded  sufficient  cause  for  excitement  and  passion.  All  this 
has  j'assed  away,  and  we  do  not  doubt  a  better  state  of  feel- 
ing exists  amongst  all  connected  with  the  affairs  of  the  Albany 
and  Susquehanna  Kailroad  Company. 
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Kotwithstanding  the  great  excitement  under  which  counsel 
liaye  acted  during  this  protracted  litigation,  it  affords  us 
great  pleasure  to  be  able  to  say  that  we  have  seen  nothing  in 
the  proceedings  in  the  action,  on  either  side,  unbecoming 
gentlemen  of  the  high  professional  standing  of  those  engaged 
in  this  suit 


Thb  Citt  of  Boohester,  Appellants,  v.  Nshbioah  Osbobk, 

Respondent. 

(Gkherai*  Tbbm,  Foubth  Dspabtmeht,  Mat,  1871.) 

Hie  oommon  council  of  Rochester  are  directed  by  law  (Laws,  1866,  chap. 
689,  §  7),  to  prerent  **  the  construction  of  any  encroachment  upon,  or 
obstructions  in  the  bed  of  the  Genesee  river,**  within  the  limits  of  the 
city. — Eeldf  that  it  is  the*  intention  of  the  act  to  enable  the  city  to  pro- 
hibit absolutely  the  erection  of  any  such  encroachments  or  obstructions, 
and  regardless  of  the  question  whether  such  encroachments  or  obstruc- 
tions retard  the  flow  of  water  through  the  arches  of  any  bridge  estab- 
liabed  in  the  city  on  the  stream  below  them. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment 
against  him  entered  upon  the  report  of  a  referee. 

The  action  was  brought  to  restrain  the  defendant  from 
building  a  pier  in  the  Genesee  river  at  Rochester,  upon  alle- 
gations that  it  was  an  encroachment  upon  and  obstruction  in 
the  bed  of  the  river. 

The  referee  reported  that  the  plaintiff  had  failed  to  estab- 
lish the  facts  necessary  to  sustain  the  complaint,  and  that  the 
defendant  was  entitled  to  judgment,  dismissing  it  with  costs. 
The  facts  are  stated  in  the  opinion. 

Jesse  Shepardy  for  the  appellant. 

W.  F.  Cogswdl^  for  the  respondent 

Present — ^Mttlun,  P.  J.,  Johnson  and  Talootf^  JJ. 
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MuLLiN,  P.  J.  The  descent  in  the  bed  of  the  Genesee 
river  through  the  yallej  of  the  same  is  so  slight,  that  in 
seasons  of  freshets  the  waters  accumulate  so  much  faster  than 
they  can  pass  off,  that  the  valley  is  flooded  for  many  miles  in 
extent,  thus  creating  a  vast  reservoir  whose  waters  must  reach 
lake  Ontario,  into  which  they  are  emptied,  through  the  city 
of  Eochester  either  in  the  channel  of  the  stream,  or  in  such 
new  channels  as  the  waters  make  for  themselves  on  their 
passage. 

Within  the  limits  of  the  city  the  river  is  obstructed  by  the 
abutments  and  piers  of  at  least  three  bridges,  and  also  of  the 
aqueduct  constructed  by  the  State  to  carry  the  canal  across 
the  said  river.  In  addition  to  these  obstructions,  the  founda- 
tions of  sundry  mills  and  other  buildings,  are  laid  in  the  bed 
of  the  stream  by  which  the  natural  channel  is  very  considera- 
bly lessened.  The  defendant  has  erected  in  the  stream  a  pier 
some  sixty  feet  in  length,  and  of  average  width  of  some  four 
feet,  and  some  four  or  five  feet  in  heighth,  on  which  to  lay  a 
walk  for  a  building  to  be  erected  on  the  west  side  of  the 
river,  south  of  the  bridge. 

In  March,  1865,  a  flood  of  unusual  magnitude  and  violence, 
which  not  only  filled  the  banks  of  the  river  between  the 
Main  street  bridge  and  the  aqueduct  some  550  feet  south  of 
the  bridge,  but  being  unable  to  find  passage  through  the 
openings  in  the  bridge,  rose  to  a  heiglit  of  some  six  or  eight 
feet  above  the  street  at  the  west  end  of  the  bridge,  made  a 
passage  for  itself  to  its  channel  below  the  falls,  destroying  as 
it  went  not  only  the  property  of  the  city  but  of  private  per- 
sons to  a  very  large  extent. 

On  the  first  of  May  following  this  disaster,  the  legislature 
passed  an  act  entitled  "  An  act  relating  to  the  city  of  Roch- 
ester, and  appointing  commissioners  to  devise  and  report 
measures  to  prevent  inundations  in  that  city  from  the  Gene- 
see river." 

The  fifth  section  of  that  act  provides  as  follows:  "The 
common  council  of  the  city  of  Rochester  are  hereby  authorized, 
and  it  is  hereby  made  their  duty  to  prevent  the  construction 
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of  any  encroachments  upon,  or  obstructions  in  the  bed  of  the* 
Qenesee  river  within  the  limits  of  said  city,  '  and  for  that 
purpose  said  common  council  may  institute  any  actions  or 
proceedings  in  the  name  of  said  city  as  the  plaintiff  therein.'" 

The  defendant  was  engaged  in  constructing  the  pier,  to 
which  reference  has  already  been  made,  on  the  west  side  of 
the  river,  some  thirty  feet  from  the  east  wall  of  his  building, 
and  extending  from  one  of  the  piers  of  the  Main  street  bridge 
sixty-five  feet  southerly  therefrom,  when  this  action  was 
brought  to  restrain  him  from  erecting  the  same,  on  the 
ground  that  it  was  an  obstruction  in  the  bed  of  said  river, 
prohibited  by  the  above  mentioned  statute. 

The  referee  to  whom  the  issues  were  referred  for  trial  dis- 
missed the  plaintiff's  complaint,  holding  and  deciding  that 
the  pier  was  not  an  obstruction  to  the  flow  of  the  water 
through  the  arches  of  the  Main  street  bridge. 

I  do  not  understand  the  witnesses  to  testify  nor  the  referee 
to  find  that  the  pier  in  question  is  not  an  obstruction  in  the 
bed  of  the  river,  but  the  evidence  and  ruling  is  that  it  does 
not  interfere  with  the  flow  of  the  water  through  the  openings 
in  the  bridge.  In  other  words,  that  as  much  water  flows 
through  such  openings,  the  pier  being  there,  as  would  flow 
through  them,  the  piers  being  removed. 

The  referee  is  of  the  opinion,  as  were  the  engineers  exam- 
ined before  him,  that  nothing  was  to  be  deemed  an  obstruc- 
tion in  the  river  that  did  not  lessen  the  quantity  of  water  that 
could  pass  through  the  bridge. 

I  cannot  concur  with  the  learned  referee  that  what  consti- 
tutes an  obstruction  is  to  be  ascertained  or  determined  by  the 
test  which  some  of  the  engineers  and  himself  have  applied  in 
the  case. 

The  legislature,  in  my  opinion,  intended  to  prevent  the 
erection  of  any  encroachment  on  or  obstruction  in  the  bed 
of  the  stream,  by  which  the  flow  of  water  could  be  interfered 
witl),  and  the  necessity  of  such  a  law  is  demonstrated  in  this 
case.  If  the  prohibition  is  not  absolute,  owners  on  either  side 
of  the  river  will  continue  to  appropriate  the  bed  of  the  stream 


40  CikSES  EST  THE  SUPREME  COURT  [May, 

*  ■        -'■  "■  ■ —  II 

The  City  of  Boche8ter«.  Oabom. 


to  their  own  use  so  long  as  they  can  find  engineers  who  will 
testify  that  such  obstructions  do  not,  in  dieir  opinions,  lessen 
the  quantity  of  water  which  can  pass  through  the  bridge,  and 
until  the  experiment  is  made  it  will  be  impossible  to  show 
that  such  opinions  are  not  only  theoretically,  but  practically 
correct.  But  should  they  be  mistaken,  should  it  be  found 
after  such  erections  are  completed  that  they  are  obstructions, 
that  the  waters  are  forced  back  and  compelled  to  make  for 
themselves  another  and  different  channel  at  the  sacrifice  of 
vast  amounts  of  property  and  perhaps  of  life,  how  is  the  error 
to  be  corrected,  and  who  is  to  pay  the  damage  thus  done? 

An  erection  like  the  pier  in  question  may  not  interfere 
directly  with  the  flow  of  water,  yet  it  may  prevent  the  passage 
of  sand  or  gravel,  or  stones,  which  are  carried  by  the  current 
along  or  near  the  bottom  of  the  river,  and  when  an  obstruc* 
tion  to  their  passage  is  encountered  are  deposited  in  the  bed 
of  the  stream,  forming  in  time  a  formidable  obstruction, 
which  the  current  even  in  the  highest  water  cannot  remove. 

Tlie  learned  referee  proceeds  upon  the  assumption  that 
Main  street  bridge  is  to  remain  where  and  as  it  is  for  all  time, 
and  that  at  no  time  in  the  future  is  it  to  be  treated  as  a  nui- 
sance and  removed.  But  I  cannot  believe  the  people  of 
Rochester  will  for  any  considerable  time  longer  permit 
the  bed  of  a  stream  so  essential  to  the  welfare  of  the  city  as 
the  Genesee  river  is  to  their  city  to  be  encroached  upon  by 
buildings  and  obstructed  by  piers  and  other  structures  erected 
by  private  persons  for  their  own  emolument,  especially  after 
it  is  demonstrated  that  persistence  in  such  a  policy  must 
result  in  serious,  irreparable  injury  to  the  interests  of  the 
city  and  its  citizens. 

In  order  to  prevent  individuals  from  using  their  property 
on  the  banks  of  the  stream,  as  they  shall  deem  most  for  their 
interest,  such  property,  or  so  much  of  it  as  is  necessary,  to  be 
taken  to  restore  the  river  to  its  original  bed  would  have  to  be 
purchased  and  paid  for ;  but  the  damages  sustained  by  a  few 
such  floods  as  that  of  March,  1865,  would  more  than  pay  for 
all  the  property  it  would  be  necessary  to  acquire. 
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The  legislatore  obyiously  intended  to  prevent  the  erection 
of  any  obstraction  whatever  in  the  river,  and  if  the  Main 
street  bridge  is  at  some  time  in  the  fbtare  to  be  removed  and 
the  ijver  permitted  to  flow  between  its  natural  banks,  the 
prohibition  is  wise  and  jnst.  Bat  if  not,  the  mode  of  arriving 
at  what  constitutes  an  obstruction  adopted  by  the  referee 
would  be  objectionable. 

The  welfare  of  the  city,  as  well  as  the  language  of  the  sta- 
tute, requires  the  prohibition  of  all  erections  in  the  bed  of  the 
stream,  thus  preventing  not  only  direct,  but  consequential 
obstructions,  to  the  flow  of  the  waters  of  the  river. 

The  view  I  take  of  the  case  renders  it  unnecessary  for  me 
to  examine  the  evidence  in  order  to  ascertain  whether  the 
learned  referee  has  arrived  at  a  correct  conclusion  upon  it. 
There  is,  however,  one  point  in  regard  to  which  there  would 
seem  to  be  an  error,  in  the  minutes  of  the  evidence,  or  a  mis- 
understanding of  what  the  witnesses  testified  to.  All  agree 
that  the  current  of  the  river  is  forced  by  the  peculiar  position 
of  the  piers  of  the  aqueduct  on  to  the  eastern  bank.  It  is 
alBO  agreed  that  when  running  water  etrikee  its  banka  or 
other  obstructions  at  an  angle  to  the  direction  of  the  bed  of 
the  stream  it  will  rebound  or  be  deflected  toward  the  opposite 
side  at  the  same  angle  at  which  it  strikes  the  obstruction. 
The  eflect  of  this  action  would  be  to  force  the  water  over  to 
the  west  side  of  the  river,  to  be  again  deflected  toward  the 
east  side,  unless  in  the  meantime  it  enters  the  openings  in  the 
bridge  and  then  forced  to  move  on  in  the  direction  of  the 
thread  of  the  stream. 

The  water,  after  striking  the  eastern  shore,  would  move 
with  some  appreciable  velocity  towards  its  west  bank,  thereby 
producing  a  current  from  the  east  to  the  west  bank  ;  and  the 
position  of  the  witnesses  on  the  part  of  the  plaintiff  is,  that 
the  pier  erected  by  the  defendant  interferes  with  this  current 
and  forces  the  water  threugh  the  center  and  eastern  arches 
of  the  bridge,  and  prevents  it  from  entering  the  western 
arch.    The  witnesses  on  the  part  of  the  defence  insist  there 
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IB  no  current  from  east  to  west,  and  hence  the  pier  does  not 
interfere,  with  it. 

It  seems  to  be  a  fact  in  the  case,  that  the  water  is  the 
deepest  on  the  eastern  side  of  the  river.  Two  witnesses  tes- 
tify that  the  western  arch  of  the  bridge  in  high  water  is  filled 
full,  while  the  arches  on  the  eastern  side  are  not  filled,  and 
were  not  full  in  the  high  water  of  1866. 

It  would  seem  to  me  that  if  tlie  natural  flow  of  the  current 
is  to  and  along  the  eastern  bank,  that  it  must  follow  that  the 
greatest  quantity  of  water  must  flow  there.  How,  then, 
does  the  western  arch  get  filled  and  the  eastern  arches  not  ? 
The  deflection  of  the  current,  after  striking  the  eastern  bank, 
would  account  for  it,  were  it  not  for  the  effect  of  the  force  of 
the  current  from  the  western  arches  of  the  aqueduct  and  the 
obstruction  of  the  piers  of  the  defendant. 

When  the  water  is  so  deep  that  it  runs  over  the  pier,  it 
would  not  influence  the  direction  of  the  upper  portion  of  the 
stream ;  the  deflected  water  would  then  run  toward  the  west- 
em  bank  with  all  the  force  pertaining  to  it,  except  so  far  as 
that  force  would  be  lessened  by  the  force  of  the  current 
through  the  western  arches  of  the  aqueduct. 

It  would  seem  to  me  that,  in  view  of  the  facts  thus  proved, 
it  must  be  true  that  so  long  as  the  water  in  the  river  is  not 
higher  than  the  top  of  defendant's  pier,  the  water,  afker 
striking  the  eastern  bank,  is  carried  toward  the  western  bank 
with  more  or  less  force  until  it  strikes  the  pier,  and  its  force 
is  then  broken  and  it  is  sent  through  the  arches  of  the  bridge 
east  of  the  pier ;  and  when  the  water  is  higher  than  the  pier, 
all  that  portion  which  is  higher  than  the  pier  which  strikes 
the  eastern  bank  is  deflected  toward  the  western  shore,  and 
not  being  interrupted  by  the  pier,  continues  on  until  it 
strikes  the  western  bank,  or  is  carried  into  the  western  arch, 
and  thus  the  fllling  of  that  arch  is  accounted  for,  while  the 
arches  east  of  it  are  but  partially  fllled. 

But  it  is  not  important  to  determine  which  of  the  positions 
of  the  witnesses  is  correct,  as  our  view  of  the  case  is  not  influ- 
enced by  the  evidence  or  findings  as  to  the  currents,  or  the 
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part  of  the  channel  in  which  the  greatest  quantity  of  water 
flows.  We  place  our  reversal  of  the  judgment  on  the  ground 
tliat  it  was  the  intention  of  the  legislature  to  enable  the  city 
to  prohibit  altogether  the  erection  of  encroachments  on  or 
obstructions  in  the  bed  of  the  Genesee  river,  and  it  is  the 
duty  of  the  courts  to  prevent  any  such  encroachment  or 
obstruction,  regardless  altogether  of  the  question  whether  it 
retards  the  flow  of  the  water  through  the  arches  of  the  Main 
Street  bridge. 

In  this  way,  and  in  this  way  only,  can  the  interests  of  the 
city  and  its  inhabitants  be  properly  protected  and  secured. 

The  judgment  of  the  referee  is  reversed,  and  a  new  tdal 
ordered,  costs  to  abide  event. 


Jane  Haskell  v.  The  Village  of  Penh  Tan. 
(Genbbal  Tebm,  Foubth  Department,  Mat,  1871.) 

By  section  8  of  title  III  of  the  charter  of  the  village  of  Penn  Tan  (Laws 
1804,  p.  601),  its  trustees  have  power  to  compel  the  owners  or  occupants 
of  the  adjacent  lots,  upon  notice,  to  make  the  repairs  to  sidewalks  within 
a  time  named,  and,  on  default,  to  cause  the  repairs  to  be  made,  and  the 
expense  to  be  assessed  upon,  and  collected  from  such  owners  or  occu- 
pants. The  trustees  are  also  (§  10,  id.)  made  commissioners  of  high- 
ways, with  the  power  of  such  commissioner^  in  towns,  and  to  repair 
streets  and  sidewalks.  By  a  provision  of  title  5  of  the  charter  (Laws 
1864,  609,  g  11),  the  trustees  are  to  determine  the  sum  to  be  raised  for 
the  year*s  expense  of  highways,  d;c.,  sidewalks  not  bemg  expressly 
specified,  and  "all  other  expenses  in  relation  to  streets  and  high- 
ways;" and  it  is  afterward  declared  in  the  same  title  (Id.,  p.  610, 
§  18),  that  this  Ihnd  shall  not  be  "  applied  or  appropriated  to  any  pur- 
pose whatever,  except  such  as  is  specified  in  tills  title ;"  also  (Id.,  §  15) 
that  the  trustees  shall  have  power  to  cause  sidewalks,  &c.,  to  be  repaired, 
and  to  determine  what  portion  of  the  expense  shall  be  paid  out  of  the 
highway  fimd,  and  what  by  persons  benefited ;  and  provision  is  made 
for  enforcing  payment  by  the  latter.  BM,  that  the  trustees,  without 
first  having  determined  that  part  of  the  expense  of  repairing  sidewalks 
should  be  paid  from  moneys  raised  for  highway  purposes,  might  not 
apply  those  moneys  to  such  repairs. 
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IG^  further,  that  the  duty  of  the  trustees,  imder  the  charter,  to  make  and 
repair  sidewalks  is  not  imperative  in  the  first  instance. 

An  ordinance  requiring  the  repairs,  &c.,  and  notice  to  the  owner  are 
admissions  of  a  necessity  for  the  work,  and  upon  lapse  of  the  time  pro- 
vided, after  notice,  on  default  of  the  owner,  the  duty  to  repair,  &c., 
becomes  imperative  on  the  trustees,  and  the  village  is  liable  for  iiguries 
happening  from  their  neglect 

It  seems,  an  individual,  if  chargeable  with  liability  for  the  injuries,  is 
liable  over  to  the  corporation  in  case  of  a  recovery  against  the  latter. 

In  an  action  to  recover  damages  for  injuiy  on  the  ground  of  negligence  of 
the  defendant,  no  rule  of  pleading  requires  the  plaintiff  to  allege  his  own 
freedom  from  negligence. 

This  was  a  motion  for  a  new  trial  npon  a  case,  with 
exceptions,  ordered  to  be  heard  in  the  first  instance  at 
General  Term.  The  facts  are  sufficiently  stated  in  the 
opinion. 

D.  Morris^  for  the  plaintifi*,  cited  The  Mayor  of  N.  Y.  v. 
Furze  (3  Hill,  612) ;  Hutson  v.  Mayor  of  If^.  T.  (5  Seld., 
163) ;  Da/oenport  v.  Ruckman^  dkc,  (37  N.  Y.,  568) ;  Hyatt 
V.  Trustees  of  Bondout  (44  Barb.,  385) ;  Wenddl  v.  The 
Mayor  of  Troy  (39  Barb.,  329) ;  Conrad  v.  The  Trustees  of 
Ithaca  (16  K  T.  158). 

D.  B.  Prosser^  for  the  defendant,  cited  Peck  v.  The  Vil- 
lage of  Batavia  (32  Barb.,  634) ;  Cole  v.  Village  of  Medina 
(27  Barb.,  218);  Rerrington  v.  Village  of  Coming  (51  Barb., 
896). 

MuLLiN,  P.  J.  This  action  was  brought  to  recover  dama- 
ges  sustained  by  the  plaintiff  by  reason  of  a  fall  on  a  side- 
walk on  Court  street  in  the  village  of  Penn  Yan  in  April, 
1870,  caused  by  a  defect  in  said  sidewalk,  which  had  been 
suffered  to  be  for  a  long  time  out  of  repair. 

The  jury  rendered  a  verdict  in  fevor  of  the  plaintiff  for 
fifty  dollars,  and  the  court  ordered  the  motion  for  a  new  trial 
on  exceptions  to  be  heard  in  the  first  instance  at  the  General 
Term. 

The  court  submitted  to  the  jury  whether  the  sidewalk  was 
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out  of  repair  at  the  time  of  the  injury,  whether  its  condition 
was  known  to  the  trnstees,  and  whether  the  plaintiff  waa 
gnilty  of  any  negligence  which  contributed  to  produce  the 
injury  of  which  she  complained.  All  these  questions  have 
been  found  in  fator  of  the  plaintiff,  and  they  may  bo  laid  out 
of  view  in  the  further  consideration  of  the  case. 

I  will  consider  the  exceptions  taken  by  the  defendant's 
counsel  in  the  order  in  which  they  are  presented  in  his  points. 

The  first  exception  is  to  the  admission  of  evidence  as  to 
the  amount  of  money  raised  in  said  village  for  highway  pur- 
poses in  the  years  1868  and  1869.  The  ground  of  the  objec- 
tion to  the  evidence  is,  that  the  trustees  have  no  power  to 
appropriate  money  raised  for  the  repair  of  streets  to  any 
other  use  or  purpose,  and  hence  evidence  of  the  amount 
raised  in  any  year  is  wholly  immaterial  The  objection  was 
well  taken. 

By  section  8  of  title  3  of  the  charter  as  amended  in  1864, 
the  trustees  have  power  to  cause  the  sidewalks  to  be  repaired, 
and  to  compel  the  owners  or  occupants  of  any  lands  adjoin- 
ing such  streets  to  make  such  improvements  on  the  sidewalks 
in  front  of,  or  adjoining  such  lands,  and  to  prescribe  the 
manner  of  doing  the  work,  and  the  materials  to  be  used. 
The  trustees  are  required  to  serve  on  the  owner  or  occupant, 
a  notice  requiring  him  or  her  to  make  or  repair  such  walk, 
and  specifying  the  time  in  which,  and  the  materials  with 
which  the  work  is  to  be  done,  and  if  such  owner  or  occupant 
does  not  comply  with  said  notice  within  sixty  days  after  the 
time  specified  in  the  notice,  the  trustees  may  cause  such  work 
to  be  done,  and  the  expense  assessed  on  and  collected  out  of 
the  land  in  front  of,  or  adjoining  to  which  such  work  is  done, 
or  the  amount  may  be  collected  by  action. 

By  section  10  of  title  5  of  the  amended  charter,  the  trustees 
are  made  commissioners  of  highways  for  said  village,  and  are 
declared  to  have  all  the  powers  of  commissioners  of  towns 
subject  to  said  act,  and  they  have  also  the  power  to  repair 
streetb,    *    *    *    sidewalks  and  cross-walks  in  said  village. 

It  was  not  the  intention  of  the  l^slature  to  repeal  by  this 
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flection  the  eighth  section  of  the  third  title  above  quoted,  as 
to  the  manner  in  which  sidewalks  are  to  be  made  and 
repaired.  The  tenth  section  is  to  be  taken  as  a  mere  re-enact- 
ment of  the  power  given  by  the  eighth  section.  That  such 
was  the  intention  is  manifested  by  other  provisions  of  the 
charter. 

By  the  eleventh  section  of  title  5  they,  the  trustees,  are 
required  as  soon  as  practicable  after  every  annual  election,  to 
determine  what  sum  not  exceeding  $2,000,  shall  be  raised 
for  defraying  the  expenses  of  the  highways  for  the  ensuing 
year,  and  for  making,  repairing,  laying  out  roads,  highways, 
public  drains,  sewers  and  bridges,  and  all  other  expenses  in 
relation  to  streets  and  highways ;  although  sidewalks  are  not 
na^ed  as  one  of  the  purposes  to  which  the  highway  moneys 
may  be  applied,  yet  under  the  provision  authorizing  their 
application  to  all  other  expenses  in  relation  to  streets  and 
highways,  they  might  be  used  to  make  or  repair  sidewalks, 
but  when  this  provision  is  taken  in  connection  with  the  other 
provisions  of  the  charter  the  omission  to  mention  sidewalks 
is  significant,  and  satisfies  me  tliat  it  was  not  the  intention, 
under  this  section,  to  permit  the  ti*ustees  to  make  or  repaii 
sidewalks  out  of  the  highway  fund. 

By  section  13  of  the  same  title,  the  salary  of  the  street 
commissioner  is  charged  on  tlie  highway  fund.  It  is  there 
declared  that  said  fund  shall  not  be  applied  or  appropriated 
to  any  purpose  whatever  except  such  as  is  specified  in  said 
dtle. 

Section  15  of  the  same  title  provides  that  the  board  ot 
trustees  shall  have  power  to  cause  cross-walks,  and  sidewalks, 
&c.,  to  be  made,  relaid,  amended  and  repaired,  and  to  deter- 
mine what  portion  of  the  expense  shall  be  paid  out  of  the 
highway  fund,  and  how  much  by  the  persons  benefited,  and 
provision  is  made  for  enfordng  th6  payment  by  owners  of 
the  portion  which  they  are  required  to  pay. 

It  will  be  seen  that  th«  charter  provides  apparently  three 
different  ways  for  repairing  the  walks  in  said  village,  one  by 
tibe  adjoining  owners,  another  by  the  trustees  out  of  the  high- 
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way  fund,  and  another  partly  out  of  the  fund  and  partly  by 
adjoining  owners. 

These  several  modes  cannot  all  be  resorted  to.  The  inten- 
tion of  the  legislature  was,  that  sidewalks,  &c.,  should  be 
made  and  repaired  by  the  owners  of  adjoining  lands,  but  that, 
under  certain  circumstances,  the  village  might  assume -a  part 
of  the  expense,  and  leave  the  residue  to  be  borne  by  the 
owners. 

In  this  case,  the  trustees  imposed  no  part  of  the  expense 
of  the  repair  of  the  sidewalk  in  question  on  the  highway 
fund,  and,  therefore,  the  whole  expense  fell  on  the  owner  of 
the  land  adjoining. 

If  this  is  a  correct  construction  of  the  provisions  of  the 
charter,  it  follows  that  the  trustees  had  not  the  power,  nor 
was  it  their  duty,  to  appropriate  any  of  the  moneys  of  the 
village  to  the  repair  of  the  walk  in  question.  They  had  the 
power  to  require  the  owner  of  the  adjoining  land  to  repair  it, 
and  in  default  of  his  complying  with  their  order,  to  construct 
it  themselves  and  collect  the  expense  out  of  the  land,  or  by 
action  against  the  owner.  They  made  an  order  in  conformity 
to  the  charter,  requiring  the  owner  to  repair  the  walk; 
caused  such  order  to  be  served,  and  thus  did  all  the  charter 
required  them  to  do,  until  the  expiration  of  sixty  days  from 
the  time  specified  in  the  order  for  the  owner  to  complete  the 
work. 

It  was,  therefore,  wholly  immaterial  in  the  case  how  much 
money  was  raised  in  any  year,  or  in  any  number  of  years,  aa 
none  of  the  moneys  so  raised  could  be  applied  to  repair  the 
sidewalk  in  question,  except  in  a  single  contingency  which 
did  not  arise,  viz. :  That  the  trustees  determined  to  pay  part 
of  the  expense  out  of  the  highway  fund. 

So  utterly  immaterial  was  this  evidence,  however,  that  its 
reception  could  not,  by  possibility,  injure  the  plaintiff.  The 
neglect  of  duty  for  which,  the  court  charged  the  jury,  the 
defendant  was  liable  if  at  all,  was  for  not  repairing  the  walk 
after  the  expiration  of  the  sixty  days  allowed  to  the  owner 
to  make  the  repairs.     On  that  issue,  the  amount  of  money 
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raised  for  highway  piirpoees  in  any  year  could  have  no 
bearing. 

The  defendant,  after  the  phuntiff  had  closed  his  case,  moved 
tor  a  non-soit  on  several  grounds : 

Ist.  Because  there  was  no  allegation  in  the  complaint  that 
the  plaintiff  was  firee  from  negligence,  nor  was  there  any  evi- 
dence tending  to  prove  that  she  was  without  fault  on  her  part. 

The  counsel  cites  no  case  holding  that  a  plaintiff  is  under 
obligation  to  insert  in  his  or  her  complaint,  any  such  allega- 
tion, nor  that  she  is  required  to  make  any  such  proof,  and  I 
am  not  aware  of  any  rule  of  pleading  which  either  requires 
or  permits  it.    (May  v.  Princeton^  1 1  Met,  442.) 

The  plaintiff  relies  for  a  recovery  on  the  negligence  of  the 
defendant.  That  is  the  fact  which  she  must  aver  and  prove. 
The  plaintiff's  negligence  is  matter  of  defence.  If  proved 
by  him,  or  herself,  a  non-suit  follows.  If  not  thus  proved,  it 
must  be  affirmatively  proved  by  the  defendant.  It  was  held 
in  McDonneU  v.  Buffwm^  by  the  General  Term  of  the  eighth 
district  (31  How.  Pr.  R.,  154),  that  negligence  on  the  part  of 
the  plaintiff  need  not  be  set  up  in  the  answer,  but  may  be 
proved  under  the  general  denial  of  the  complaint. 

Without  stopping  to  inquire  whether  the  proposition  thus 
put  forward  is  entirely  correct,  it  is  enough  for  our  present 
purpose  that  it  holds  the  concurring  negligence  of  the  plain- 
tiff to  be  matter  of  defence,  and  to  that  extent,  I  do  not 
doubt  its  accuracy. 

The  question  whether  plaintiff  was  chargeable  with  negli- 
gence, ^'as  distinctly  submitted  to  the  jury  by  the  court,  and 
they  have  found  she  was  not. 

If  the  question  was  now  to  be  considered  as  the  case  stood 
wheu  the  plaintiff  rested,  the  question  as  to  whether  plaintiff 
was  chargeable  with  negligence,  and  whether  such  negligence 
contributed  to  the  injury,  was  for  the  jury,  unless  the  evi- 
deuce  was  so  clear  and  conclusive  as  to  leave  no  reasonable 
doubt  as  to  the  negligence,  and  that  it  contributed  to  the 
injury,  in  which  event,  a  non-suit  would  have  been  proper. 
The  case  was  properly  sent  to  the  jury. 
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The  second  ground  of  non-suit  relied  on  by  defendant'* 
counsel  is,  that  the  complaint  alleges  that  the  defendant  was 
bound  to  compel  the  construction  of  sidewalks,  and  was  bound 
to  keep  them  in  repair,  and  that  this  allegation  was  not 
proved. 

The  charter  does  not  make  the  duty  to  construct  or  repair 
sidewalks  imperative  on  the  corporation  in  tlie  first  instance. 
The  ordinance  of  the  trustees  and  notice  to  the  owner  to 
make  or  repair,  are  admissions  of  the  necessity  of  the  w^ork. 
The  public  have  an  interest  in  having  it  done,  and  in  such 
case,  although  the  power  may  be  given  in  language  that  is 
permissive  and  not  mandatory,  the  duty  becomes  imperative 
and  the  public  may  insist  on  its  performance,  and  individuals 
Bustaining  injury  by  reason  of  the  neglect  to  perform,  may 
recover  of  the  corporation  the  damages  sustained  by  them. 

The  trustees  are,  in  such  case,  the  servant  of  the  corpora- 
tion, and  it  is  liable  as  any  master  would  be  for  the  miscon- 
duct of  his  servant. 

If  the  owner  will  not  make  or  repair  his  walk,  as  required 
by  the  trustees,  they  have  power  to  do  the  work  and  reim- 
burse themselves  by  a  sale  of  the  premises  adjoining  which 
the  walk  is  made  or  repaired.  The  corporation,  then,  has 
imposed  upon  it  the  duty  of  doing  the  work,  and  ample 
means  to  enable  it  to  do  it,  and  thus  the  only  ground  of 
relief  from  liability  (the  want  of  funds)  is  removed,  and  the 
case  of  the  defendant  is  taken  out  of  the  principle  acted  upon 
in  the  case  of  Serrington  v.  7^  Village  of  Coming  (51 
Barb.,  396),  and  kindred  cases  which  have  been  decided  in 
our  courts. 

The  allegations  in  the  first  count  of  the  complaint,  that 
defendant  has  full  power,  and  is  bound  to  oversee,  supervise 
and  eompel,  the  construction  of  sidewalks,  and  has  power 
and  is  bound  to  keep  and  cause  said  sidewalks  to  be  kept  in 
repair,  is  established  by  the  charter;  but  the  power  to  be 
exercised  as  the  charter  directs,  and  not  primarily  by  the 
oorporation  with  the  corporate  funds. 

The  defendant's  counsel  insists  that  the  court  erred  in  its 
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refusal  to  charge  that  unless  the  trustees  knew  the  walk  was 
in  an  unsafe  or  dangerous  condition,  and  was  suffered  to 
reinnin  in  that  condition,  the  corporation  could  not  be  liable 
for  an  accident  which  might  happen  in  consequence  of  such 
defect 

The  court  charged  that  a  village  could  not  be  responsible 
for  a  sudden  injury.  If  a  plank  should  get  out  of  your 
bridge  to-night,  or  out  of  a  sidewalk,  the  village  would 
not  be  responsible  without  reasonable  notice  to  repair  it. 
They  are  only  liable  for  not  doing  what  they  are  charged 
with  the  knowledge  of  as  necessary.  Tlie  charge  is  substan- 
tially as  requested,  and  the  court  was  not  bound  to  re-state  it 
or  to  vary  it.     It  was  right  as  given. 

It  is  next  insisted  that  the  court  erred  in  ruling  and 
charging  the  jury,  that  having  passed  the  resolution  directing 
the  building  or  repair  of  the  walk  in  question,  it  was  the  duty 
of  the  trustees,  after  the  expiration  of  sixty  days,  to  build 
or  repair  the  walk,  and  if,  after  that  time,  it  was  left  out  of 
repair,  any  person  suffering  an  injury  by  reason  of  that  neg- 
lect may  sustain  an  action  therefor. 

I  have  already  stated  my  reasons  for  holding,  that  after  the 
expiration  of  sixty  days  from  service  of  notice  on  an  owner  or 
occupant  to  build  or  repair  a  side-walk,  it  becomes  the 
imperative  duty  of  the  corporation  to  proceed  to  build  or 
repair  it.     They  are : 

1st.  That  the  passage  of  a  resolution  requiring  a  walk  to  be 
built  or  repaired,  and  the  service  of  notice  on  the  owner  or 
occupant  in  conformity  with  the  charter,  are  distinct  admis- 
sions of  the  necessity  of  the  work.  In  other  words,  that  the 
public  interest  requires  it  to  be  done. 

2d.  At  the  expiration  of  the  time  prescribed  by  the  char- 
ter within  which  the  owner  or  occupant  may  do  the  work, 
the  trustees  have  power  to  do  it. 

3d.  They  are  furnished  with  means  to  enable  them  to  do  it. 

4th.  When  all  these  things  concur,  the  duty  is  imperative 
on  the  trustees  to  do  it,  and  the  corporation  is  liable  for 
injury  sustained  because  it  is  not  done. 


18V1.]  OF  THE  STATE  OF  NEW  YORK.  51 

HubbcU  V.  Sibley. 

I  shall  assume,  without  examination,  that  the  owner  or 
occupant  is  liable ;  but  so  is  the  corporation,  provided  notice 
of  the  defect  in  the  walk  is  brought  home  to  the  corporation, 
or  it  has  existed  long  enough  to  justify  the  assumption  that  it 
knew  of  it.  {Da/oenpori  v.  liuchman^  37  N.  Y.,  568  ;  Ilut' 
son  V.  The  Mayor^  5  Seld.,  163;  Conrai  y.  Trustees  of 
Ithaca^  16  N.  Y.,  158  ;  Weet  v.  Village  of  Brochport^  id.,  161 ; 
Congreve  v.  Smith,  18  N".  Y.,  79.) 

If  the  corporation  is  made  liable  to  the  person  injured,  and 
the  owner  and  occupant  is  also  liable,  the  former  may  recover 
of  the  latter  the  damages  paid.     (Angel  on  Highways,  §  298.) 

I  Iiave  gone  through  with  the  several  exceptions  argued 
by  the  defendant's  counsel,  and  I  am  of  opinion  that  none  of 
them  are  well  taken,  and  the  judgment  must  be  ordered  for 
the  plaintiff  on  the  verdict. 

Judgment  for  plaintiff. 


Alfsbd  S.  Hubbell,  Trustee,  &c.,  et  al..  Appellants,  v. 

Hiram  Sibley,  Respondent. 

(Gekebal  Term,  Fourth  Department,  June,  1871.) 

The  statute  providing  for  foreclosure  of  a  mortgage  by  adyertisement  is  to 
be  complied  with  substantially,  but  with  regard  to  the-  objects  intended 
by  it 

An  erroneous  statement  in  the  notice  of  sale,  of  matters  not  required  by  the 
statute  to  be  stated,  and  which  is  calculated  to  mislead  and  to  prevent 
bidding,  will,  it  seems,  render  the  sale  void,  but  not  if  inserted  by  mistake 
and  a  correction  published  with  the  notice,  before  it  can  be  presumed  to 
influence  persons  desiring  to  bid. 

As  where  by  mistake  the  notice  of  sale  stated  a  prior  encumbrance  upon 
the  mortgaged  property  at  twice  its  actual  amount,  but  a  correction  was 
published  with  the  notice  for  some  two  weeks  previous  to  the  sale.*^ 
Hdd,  that  the  error  did  not  vitiate  the  sale. 

A  stati'ment  in  the  notice  that  the  premises  are  to  be  sold  subject  to  a 
lease  s  surplusage,  and  does  not  avoid  the  sale,  although  the  unexpired 
tenn  u  not  stated. 
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A  sale  is  not  iavalid  or  irregalar  as  to  owners  of  Judgment  liens  served 
with  notice,  on  account  of  omission  to  serve  other  incumbrancers,  nor 
for  omission  to  serve  the  wife  of  the  mortgagor  who  united  in  the  mortgage 

It  seems  a  wife  who  joins  with  her  husband  in  a  mortgage  of  his  real  pro- 
perty is  a  mortgagor,  but  the  sale  is  not  invalid  as  to  a  judgment 
creditor,  because  she  is  not  made  party  to  the  proceedings. 

The  mortgagee  or  owner  of  the  mortgage  may  advertise  and  sell  the  pro- 
perty, although  he  becomes  the  purchaser  and  makes  the  affidavit  which 
stands  in  place  of  a  conveyance. 

A  mortgage  sale  under  the  statute,  of  mortgaged  premises  in  gross,  which 
have  subsequently  to  the  execution  of  the  mortgage  been  divided  into 
lots,  is  valid. 

A  jurat  certifying  the  appearance  of  the  affiant  and  administration  of  the 
oath  to  him,  complies  with  section  11  of  the  statute.    (2  R.  S.,  547.) 

The  limitation  of  ten  years  prescribed  for  commencement  of  actions  by 
section  07  of  the  Code,  applies  to  the  action  of  a  judgment  creditor  to 
redeem  property  sold  under  mortgage.    (Talcott,  J.,  dissenting.) 

It  seems  that  section  97  is  applicable  to  all  purely  equitable  actions,  except 
those  for  relief  on  the  ground  of  fraud. 

On  the  1st  day  of  December,  1846,  James  W.  Sawyer  and 
Alfred  Hubbell  were  owners  in  fee  of  the  lands  described  in 
the  complaint,  situated  in  the  city  of  Rochester.  On  that 
day  they  gave  the  defendant  a  bond  for  $7,000,  payable  in 
five  years  with  interest  semi-annually.  And  to  secure  the 
payment  of  that  sum  they,  with  their  wives,  gave  defendant 
a  moiiigage  on  the  said  lands  mentioned,  which  was  duly 
recorded. 

On  the  12th  February,  1848,  the  same  parties  gave  a  bond 
with  mortgage  on  a  part  of  the  same  lands  to  the  Bochester 
City  Bank  to  secure  the  sum  of  $2,000. 

By  agreement  between  the  parties  thelaat  mentioned  mort- 
gage, was  to  be  a  lien  prior  to  the  defendant's  mortgage. 

On  the  12th  February,  1849,  $245  of  interest  was  due  on 
the  $7,000  mortgage,  and  proceedings  were  commenced  to 
foreclose  it  by  advertisement  in  one  of  tlie  newspapers 
published  in  the  dty  of  Rochester.  About  the  24th  April, 
1849,  and  while  notice  of  foreclosure  was  being  pub- 
lished, it  was  discovered  that  a  mistake  had  been  made  in 
the  description  of  the  bank  mortgage,  stated  by  it 
as  .given  for   $4,000    instead    of  $2,000,   and    thereupon 
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a  clause  was  appended  at  the  foot  of  the  notice  of  foreclosure 
stating  the  mistake,  and  was  printed  with  the  notice  until 
the  24th  of  May,  1849,  on  which  day  the  premises  were  sold 
in  one  parcel  and  bid  in  by  the  defendant  for  $7,200, 
subject  to  the  bank  mortgage.  At  the  time  of  the  sale,  the 
premises  consisted  of  a  large  number  of  lots  into  which  they 
had  been  divided,  with  a  view  to  their  sale  as  city  lots.  The 
defendant  offered  at  the  sale  to  sell  in  parcels,  if  any  one 
desired  it,  but  no  one  making  such  request  they  were  sold 
together  as  one  parcel.  After  the  purchase,  the  defendant 
went  into  possession  of  the  premises,  and  has  sold  and  con- 
veyed portions  thereof  to  others,  and  such  portions  together 
with  other  portions  not  sold  have  been  improved  at  very  con- 
siderable expense. 

After  the  foreclosure  sale.  Sawyer  and  wife  conveyed  their 
interest  in  one  undivided  half  of  the  premises  to  the  defend- 
ant, and  he  obtained  an  assignment  of  the  bank  mortgage. 

Alfred  Hubbell  assigned  his  property  for  the  benefit  of 
creditors.  The  assignees  in  consideration  of  fifty  dollars,  sold 
and  conveyed  to  the  plaintiff,  Alrick  Hubbell,  all  the  interest 
of  the  assignees  in  the  mortgaged  premises. 

The  plaintiff,  Alrick  Hubbell,  owns  several  judgments 
which  had  been  recovered  against  Alfred  in  the  years  1848 
and  1849,  during  the  life  of  Alfred.  Alfred  died,  and  his 
heirs  conveyed  to  Alrick  all  their  interest  in  the  property. 

The  plaintiff,  Alfred  S.  Hubbell,  was  appointed  trustee 
under  the  assignment  in  place  of  the  assignees  named 
therein,  and  to  prevent  the  deed  from  the  assignees  from  being 
held  void  because  given  while  the  premises  were  in  possession 
of  defendant  claiming  adversely  to  the  assignees,  Alfred  S. 
Hubbell  was  made  a  party  to  this  action. 

The  plaintiffs  allege  in  their  complaint  that  the  proceedings 
to  foreclose  the  mortgage  were  irregular  and  void,  because : 

1st.  Of  the  misdescription  of  the  bank  mortgage,  and  the 
omission  to  publish  the  notice  twelve  weeks  aJEfcer  the  error 
was  attempted  to  be  corrected. 
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2d.  Because  the  length  of  the  term  of  the  lease  to  which 
the  notice  of  sale  stated  said  premises  would  be  sold  subject 
to  was  not  stated  in  said  notice. 

3d.  Some  of  the  judgment  creditors  of  Alfred  Hubbell,  of 
whom  plaintiff,  Alrick  Hubbell  was  one,  was  not  served  with 
a  copy  of  the  notice  of  sale. 

4th.  Notices  were  not  served  on  the  wives  of  Sawyer  and 
Hubbell. 

5th.  There  is  no  legal  proof  of  the  service  ot  any  notice 
of  the  sale.  The  only  one  there  is,  is  made  by  defendant, 
and  he  as  purchaser  could  not  make  the  affidavit,  as  it  ope- 
rates as  a  conveyance,  and  a  man  cannot  convey  to  himself. 

6th.  The  sale  was  void  as  the  mortgaged  premises  con- 
sisted of  separate  parcels,  they  should  have  been  sold  sepa- 
rately, they  were,  however,  sold  as  one  parcel. 

7th.  Tlie  jurat  to  the  affidavit  of  sale  is  defective. 

The  plaintiff  demanded  judgment  that  the  foreclosure  sale 
be  set  aside  as  irregular  and  void,  that  the  defendant  be 
required  to  account  for  the  proceeds  of  the  sales  of  parts  of 
the  premises  sold,  and  for  the  rents  and  profits  of  the  residue, 
and  that  upon  payment  of  such  sum  as  might  be  found  due 
upon  the  mortgages  held  by  defendant,  if  any,  plaintiff  might 
be  permitted  to  redeem. 

Amongst  other  defences,  the  defendant  insisted  upon  the 
statute  limiting  the  right  to  bring  actions  to  twenty  years, 
and  the  statute  limiting  such  right  to  ten  years. 

The  issues  were  referred  for  trial  to  Judge  Pratt,  who 
found  the  proceedings  of  defendant  in  the  foreclosure  of  said 
mortgage  to  have  been  in  good  faith,  and  in  conformity  to 
the  statute  regulating  the  foreclosure  of  mortgages  by  advert 
tisement,  and  ordered  judgment  dismissing  plaintiff's  com 
plaint  with  costs.  The  suit  was  commenced  on  the  14th 
May,  1869. 

F.  Keman  for  the  appeDant. 

W.  F.  CogsweU  for  the  respondent. 
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Mli.lin,  p.  J.  In  order  to  forecloeo  a  mortgage  by  adver- 
tisement and  sale,  so  as  to  cut  off  the  right  of  the  mortgagor 
and  purchasers  and  encumbrancers,  subsequent  to  the  date  of 
the  mortgage,  the  requirements  of  the  statute  regulating  the 
proceedings  in  that  mode  of  foreclosure  must  be  substantially 
complied  with. 

Bat  in  determining  what  is  a  substantial  compliance, 
regard  must  be  had  to  the  objects  which  the  legislatiire  had 
in  view  in  passing  this  statute. 

One  was  to  relieve  the  parties  from  the  expense  of  a  suit 
in  chancery,  in  which  court  alone,  prior  to  the  passage  of  the 
statute  under  consideration,  could  the  equity  of  redemption 
be  foreclosed. 

Another  object  doubtless  was  to  enable  persons,  not  learned 
in  the  law,  to  conduct  such  foreclosure. 

In  order  to  effect  the  latter  object,  it  was  indispensable 
that  the  proceedings  should  be  made  as  plain  and  simple  as 
possible,  and  that  the  construction  of  the  statute  should  be 
liberal  and  not  technical. 

Having  this  rule  of  construction  and  these  purposes  of  the 
legislature  in  view,  I  will  proceed  to  examine  the  alleged 
defects  or  irregularities  in  the  foreclosure  proceedings. 

The  first  defect  relied  on,  is  the  misdescription  of  the  bank 
mortgage  in  the  notice  of  sale. 

The  answer  to  this  objection  is,  that  the  statute  does  not 
require  any  reference  in  the  notice  of  sale  to  encumbrances. 
The  insertion,  therefore,  in  the  notice  of  matters  not  required, 
do  not  render  the  notice  defective  as  to  the  matters  stated  in 
it,  that  the  statute  requires  to  be  stated.  If  matters,  not 
called  for  by  the  statute,  are  stated  which  are  calculated  to 
mislead  the  public,  and  thereby  prevent  persons  from  bidding, 
the  sale  would  be  void,  but  if  the  statement  inserted  in  the 
notice,  although  calculated  to  mislead,  is  inserted  by  mistake 
merely,  and  is  corrected  before  it  could  be  presumed  to  influ- 
ence persons  desiring  to  bid,  the  mistake  will  not  vitiate  the 
proceedings.  {Klock  v.  Cronkhiie^  1  Hill,  107;  Jencka  v. 
AUxandeTy  11  Paige,  619;  Burnett  v.  Denniston,  5  J.  0.  R.,  35.) 
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It  is  found  by  the  referee  that  the  statement  in  the  notice 
of  sale,  that  the  amount  of  the  bank  mortgage  was  $4,000 
instead  of  $2,000  was  made  by  mistake  without  intent  to 
defraud,  and  that  the  error  was  corrected  and  the  correction 
published  with  the  notice  of  sale  for  some  two  weeks  before 
the  sale ;  the  error  did  not  affect  the  regularity  of  the  sale. 

The  notice  of  sale  was  not  changed  in  any  essential  par- 
ticular after  its  first  publication,  and  hence,  the  publication 
for  twelve  weeks  after  the  change  was  not  necessary. 

2d.  The  omission  to  state  in  the  notice  the  length  of  time 
the  lease  mentioned  in  the  notice  of  sale  had  to  run,  did  not 
affect  the  regularity  of  the  proceedings.  No  such  statement 
was  required  to  be  inserted  in  the  notice.  It  was  mere  sur- 
plusage. 

3d.  It  seems  to  be  true  that  the  plaintiffi,  in  three  of  the 
judgments  against  Alfred  Hubbell,  were  not  served  with 
notice  of  the  sale,  and  it  would  follow  that  their  right  to 
redeem  was  not  foreclosed.  But  the  omission  to  serve  on 
them  does  not  render  void,  or  even  irregular,  the  sale  as  to 
them  who  were  served. 

Whether  the  plaintiff  had  a  right  to  redeem  as  a  judg- 
ment creditor  of  Alfred  Hubbell,  at  the  time  of  the  com- 
mencement of  this  action,  will  be  considered  hereafter. 

4th.  The  same  answer  disposes  of  the  objection,  as  to  the 
non-service  of  the  notice  of  sale,  on  the  wives  of  the  mort- 
gagors.   {King  v.  Duntz,  11  Barb.,  191.) 

It  has  been  repeatedly  held  that  a  foreclosure,  to  which  the 
mortgagor  is  not  made  a  party,  is  void.  The  wife,  when  she 
unites  with  her  husband  in  a  mortgage,  is  a  mortgagor,  but 
not,  I  apprehend,  as  the  husband  is.  He  has  the  whole  legal 
estate ;  she  a  mere  contingent  interest  or  estate.  There  is 
no  more  reason  for  avoiding  the  sale  because  she  is  not  a 
party,  than  there  would  be  because  an  incumbrancer  or  sub- 
sequent purchaser  is  not  a  party. 

5th.  The  statute  does  not  forbid  the  mortgagee,  or  other 
owner  of  the  mortgage,  to  advertise  and  sell  the  property, 
and  in  the  absence  of  any  such  prohibition,  I  know  of  no 
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power  in  the  court  to  deprive  him  of  the  power.  If  there 
was  a  serious  doubt  as  to  the  power,  it  would  produce  great 
mischief  to  hold,  at  this  late  day,  that  a  sale  so  made  was 
irregular,  as  the  practice  for  the  owner  of  the  mortgage  to 
make  the  sale  has  been  followed  for  a  long  time  and  quite 
extensively. 

6th.  At  the  time  the  mortgage  was  given,  the  mortgaged 
premises  consisted  of  two  parcels,  but  were  thereafter  subdi- 
vided into  lots,  and  were  thus  divided  at  the  time  of  the  sale. 
They  were  sold  in  one  parcel,  thus  disregarding  the  division 
appearing  on  the  face  of  the  mortgage.  The  plaintiff  does 
not  find  fault,  as  I  understand  his  counsel,  with  the  omission 
to  sell  in  two  parcels.  His  claim  is  that  defendant  should 
have  conformed  to  the  subdivision  into  lots,  and  sold  them 
separately.  This,  it  was  held  in  Zamersan  v.  Marvin  (8 
Barb.,  9),  he  was  not  bound  to  do.  {Orimjoold  v.  Fowler ^  24 
Barb.,  135.) 

The  case  of  EUawarih  v.  Lockwood  (42  N".  T.,  89)  is  not 
in  conflict  with  the  cases  above  cited.  There  are  dicta  of 
Stttheblani),  J.,  that  indicate  a  different  view  of  the  law,  but 
he  does  not  put  his  vote  of  affirmance  on  any  such  ground, 
but  upon  the  refusal  of  the  mortgagee  to  comply  with  the 
request  of  the  plaintiff  to  sell  in  parcels. 

If  the  sale  had  been  by  sheriff  on  execution,  the  court, 
on  motion,  would  probably  have  set  aside  a  sale  in  gross, 
when  it  could  and  ought  to  have  been  made  in  parcels.  But 
as  the  only  remedy  of  the  mortgagor  or  those  claiming  under 
him  is  by  action  in  equity  to  vacate  the  sale  in  gross  on  fore- 
closure, by  advertisement,  it  would  be  the  duty  of  the  court  to 
set  it  aside,  especially  as  the  purchaser  was  the  creditor,  who 
was  himself  foreclosing. 

7th.  The  jurat  to  the  affidavit  of  sale  was  in  the  usual  form, 
and  sufficient.  It  is  a  certificate  of  the  appearance  of  the 
affiant,  and  of  administering  the  oath  to  him,  and  that  is  all 
tliat  is  required. 

The  right  of  the  plaintiff,  Alrick  Hubbell,  to  redeem  as  a 
judgment  creditor  was  barred  by  the  twenty  years  statute  of 
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limitations.  His  jadgment  was  recovered  on  the  13th  May, 
1849,  and  the  action  was  commenced  on  the  14th  May,  1869, 
or  one  day  beyond  the  twenty  years. 

It  is  insisted  by  the  defendant's  counsel  that  if  the  plaintiffs 
have  any  right  of  redemption  not  barred  by  the  twenty  years' 
limitation,  it  is  barred  by  the  ten  years'  statute. 

Section  97  of  the  Code  provides  that  an  action  for  relief  not 
hereinbefore  provided  for,  must  be  commenced  within  ten 
years  after  the  cause  of  action  shall  have  accrued. 

All  the  actions  barred  by  the  provisions  of  the  Code  pre- 
ceding section  97  are  what  were  formerly  known  as  legal 
actions,  except  the  one  embraced  in  subdivision  6  of  section 
91,  viz.,  an  action  for  relief  on  the  ground  of  fraud,  in  cases 
which  were  theretofore  cognizable  solely  by  the  Court  of 
Chancery,  which  must  be  brought  within  six  years  from  the 
discovery  of  the  fraud.  It  follows  that  section  97  applies  to 
all  equitable  actions,  and  of  course  an  action  to  redeem  is 
included. 

This  section  of  the  Code  is  a  re-enactment  of  section  52  of 
Revised  Statutes,  439,  and  the  divisions  under  that  section 
are  authorities  under  this. 

In  Kent's  Commentaries  (vol.  4,  p.  188),  it  is  said,  while 
considering  the  statute  of  the  limitations  of  actions,  that  in 
all  cases  of  concurrent  jurisdiction  in  the  courts  of  law  and 
equity,  the  statute  of  limitations  applies  equally  to  both 
courts,  but  it  does  not  apply  to  cases  in  which  a  court  of 
equity  has  peculiar  and  exclusive  jurisdiction ;  and  in  all 
such  cases  the  limitation  of  bills  for  relief  on  the  ground  of 
fraud,  is  six  years  after  the  discovery  of  it  by  the  aggrieved 
party ;  in  all  cases  other  than  cases  of  firaud  the  limitation  is 
ten  years  after  the  cause  of  action  has  accrued,  and  this  con- 
sequently reduces  the  right  to  redeem  for  twenty  years,  as 
it  before  stood,  to  ten  years. 

Judge  CoMSTooK,  in  his  notes  to  the  passage  above  quoted, 
furnishes  very  satisfactory  reasons  why  the  right  to  redeem 
should  not  be  limited  to  ten  years,  but  we  must  take  the  law 
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as  we  find  it,  leaving  it  to  the  legislature  to  change  it  if  found 
to  operate  unjustly. 

In  Williamson  v.  Field  (2  Sandf.  Ch.  R,  668),  Viee-Chan- 
cellor  Sandfobd  held  that  section  52,  above  cited,  did  not 
apply  to  bills  to  redeem  when  the  right  of  action  accrued 
before  the  Revised  Statutes  went  into  operation ;  thus  leav- 
ing it  to  be  inferred  that  it  was  his  opinion  that  section  52 
would  have  defeated  the  action  had  the  right  accrued  subse- 
quent to  the  adoption  of  those  statutes. 

Mason,  J.,  in  Calkins  v.  Calkins  (3  Barb.,  305),  so  undei^ 
stood  the  vice-chancellor,  and  he  gives  it  as  his  own  opinion 
that  section  52  applies  to  bills  to  redeem. 

In  Tibbs  v.  Morris  (44  Barb.,  146),  Gboveb,  J.,  says  the 
plaintiff  had  only  an  equity  of  redemption  remaining,  and 
this  equity  could  only  be  barred  by  lapse  of  time ;  ten  years 
by  the  statute. 

Daniels,  J.,  speaking  for  the  General  Term  of  the  eighth 
district,  in  Peahody  v.  Roberts  (47  Barb.,  102),  says  it  is 
exceedingly  doubtful  whether  the  action  to  redeem  can  be 
brought  after  the  expiration  of  ten  years  from  the  time  the 
mortgage  debt  became  due,  or  the  last  payment  was  made 
upon  it.  (4  Kent,  7th  ed.,  198,  202.)  The  conviction  is 
there  declared  that  an  action  to  redeem  cannot  be  commenced 
after  the  expiration  of  ten  years  from  the  time  the  right 
accrued.  This  conviction  is  very  strongly  countenanced  if 
not  conclusively  supported  by  the  statute  of  limitations.  *  * 
The  suit  to  redeem  presents  a  case  where  the  subject-matter 
is  within  the  peculiar  and  exclusive  jurisdiction  of  equity, 
and,  like  an  action  to  compel  specific  performance,  must  be 
brought  in  equity  and  within  ten  years  after  the  right  accrued. 
{Bruce  v.  Tilson,  25  K  Y.,  194.) 

Paige,  J.  {Elwood  v.  Deifendorfy  5  Barb.,  411)  held  the 
plaintiff's  demand  not  barred  by  the  six  years'  limitation, 
because  it  was  one  of  which  a  court  of  equity  had  exclusive 
jurisdiction  and  not  until  the  expiration  of  ten  years  from 
the  time  the  cause  of  action  accrued. 

SiTFHEBLAND^  J.,  in  Clevdond  v.  Boerum  (24  N.  Y.,  613, 
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617),  says :  ^^I  am  inclined  to  think  that  the  plaintiff's  right 
of  action  (to  redeem  from  a  mortgage)  was  barred  by  the  ten 
years'  limitation." 

In  Oakes  v.  ffotodl  (27  How.  Pr.  R.,  145),  an  action  to 
reform  an  instrument  was  held  barred  in  ten  years  from  the 
accruing  of  the  right  of  action. 

The  statute  of  limitations  in  Wisconsin  contains  a  section 
identical  with  section  62,  above  cited.  That  section  was  up 
for  construction  in  the  Supreme  Court  of  the  United  States 
in  the  case  of  the  Cleveland  Ins.  Co.  v.  Reed  and  al.  (24 
How.  TJ.  S.  R,  284). 

In  that  case  the  plaintiff  filed  a  bill  in  the  Circuit  Court  Ut 
foreclose  a  mortgage  given  to  it  in  1837  by  Seed  for  $22,000. 
Part  of  the  land  included  in  the  mortgage  was  subject  to 
prior  mortgages  to  others.  These  were  acquired  by  one 
Rogers,  who  foreclosed  them,  bid  in  the  premises  at  the  sale, 
and  went  into  possession,  claiming  title  in  1838.  Reed  was 
discharged  from  his  debts  under  the  bankrupt  law  of  1841, 
assigning  his  property  to  an  assignee,  who  sold  it  and  it  was 
bid  in  by  Rogers. 

It  was  held  that  Rogers  stood  in  the  place  of  Reed,  and 
had  so  stood  for  more  than  ten  years  before  the  bringing  of 
the  action,  and  that  the  action  was  therefore  barred  and  the 
plaintiff's  bill  was  dismissed.  If  the  ten  years'  statute  bars 
foreclosure  it  necessarily  bars  redemption. 

In  view  of  the  repeated  recognitions  of  the  soundness  of 
the  construction  of  section  52  of  the  Revised  Statutes  and 
of  section  97  of  the  Code,  that  actions  to  redeem  are  barred 
at  the  expiration  of  ten  years  from  the  time  the  right  of 
action  accrued,  I  am  constrained  to  concur  in  the  construc- 
tion and  to  hold  the  plaintiff's  complaint  rightly  dis* 
missed. 

With  the  exception  of  the  first  exception  to  the  findings  of 
the  referee^  I  am  unable  to  discover  any  error  therein,  and  if 
the  finding  is  wrong  it  is  wholly  immaterial  and  could  not  preju- 
dice the  plaintiff's  rights  in  the  slightest  degree.  I  have 
examined  all  the  exceptions  to  the  rulings  of  the  referee  on 
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the  trial  and  I  think  them  correct.    The  judgment  mast  be 
affirmed  with  costs. 

Taloott,  J.,  concurs  in  result,  but  dissents  from  the  con- 
dufiion  that  th^  right  of  redemption  is  barred  in  ten  years. 


John  W.  Hamlin,  Bespondent,  v.  Henby  DmoscAif, 

Appellant. 
(GENiERAii  Tbri£,  Foubth  Dbpartbcent,  JxTinB,  1871.) 

A  tax  asseflsed  for  the  expense  of  repairs  and  additions  to  a  district  school- 
bouse  is  valid,  although  the  resolution  of  the  district  school  meeting, 
which  voted  the  repairs,  «&c.,  failed  to  specify  the  amount  to  be  raised 
for  the  purpose. 

One  who  receives  an  appointment  to  office  from  a  proper  authority  is  an 
officer  de  faciOf  though  his  appointment  is  informal. 

The  acts  of  a  mere  officer  dd  faeto^  though  his  being  such  affords  no  pro- 
tection to  himself,  are  valid  as  to  the  public,  and  third  persona. 

The  trustee  of  a  school  district  having  made  an  appointment  of  a  collector 
verbally,  and  issued  to  him  a  warrant  to  collect  a  tax  assessed  for  school 
purposes  in  his  district — Reidy  that  the  collector  was  an  officer  de  faeU>f 
and  that  the  trustee  was  not  liable  for  his  acts  la  enforcing  the  warrant 

This  was  an  appeal  by  the  defendant  from  an  order  of  the 
Special  Terra  granting  a  new  trial. 

The  complaint  was  for  conversion  of  the  plaintiff's  pro- 
perty. The  defence  was  that  the  defendant  was  sole  trustee 
of  the  school  district  in  which  the  property  was  taken,  and 
that  it  was  taken  and  sold  for  a  tax  levied  against  the  plain- 
tiff and  others  for  school  purposes,  by  a  collector,  pursuant  to 
a  warrant  issued  by  the  defendant  to  such  collector. 

The  facts  appear  in  the  opinion  of  the  court. 

S.  IjO(^DWoodj  for  the  appellant. 

Oofiett  dk  Taber^  for  the  respondent. 

Present — ^Mulldst,  P.  J.,  Johnson  <fe  Taloott,  JJ. 

MuLLiN,  P.  J.  The  inhabitants  of  school  district  No.  8  in 
the  town  of  Ehna,  in  the  county  of  Erie>  at  a  meeting  duly 
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held,  voted  to  repair  and  paint  the  school-houee  of  said  dis- 
trict, and  make  certain  erections  in  connection  therewitli.  Por- 
tions of  the  work  to  be  done  were  let  to  persons  attending 
the  meeting  for  prices  agreed  upon  and  speci^ed  in  the  reso- 
lution, other  portions  were  left  to  be  done  under  tlie  direc- 
tion of  tlie  trustees  without  any  sum  being  named  therefor. 
There  was  no  resolution  directing  the  collection  of  any  speci- 
fic sum  for  the  work  directed  to  be  done. 

The  inhabitants  had  duly  elected  the  defendant  as  sole 
trustee  of  said  district,  and  he  was  acting  as  such.  They  also 
elected  a  collector  for  said  district,  who  refused  to  accept  the 
office;  whereupon  the  defendant,  as  trustee,  verbally 
appointed  Fowler  Munger  collector,  who  gave  a  bond  for  the 
faithful  discharge  of  his  duties  as  such  collector.  No  appoint- 
ment in  writing  was  made. 

The  defendant,  as  trustee,  after  ascertaining  the  expense 
of  the  repairs,  &c.,  directed  to  be  made  by  the  district  meet- 
ing, assessed  the  same  upon  the  taxable  inhabitants  of  said 
district,  as  required  by  law,  and  amongst  others  the  plaintiff 
was  assessed  towards  the  expense  of  said  repairs,  the  sum  of 
$73.33.  The  defendant,  as  such  trustee,  issued  his  warrant 
for  the  collection  of  the  tax  so  assessed  to  said  Munger,  so  as 
aforesaid  appointed  collector,  and  by  virtue  thereof  he  (the 
said  Munger)  seized  and  sold  a  yoke  of  oxen  belonging  to  the 
plaintiff  for  $75.  The  plaintiff  was  the  purchaser  at  said 
sale. 

This  action  was  brought  to  recover  the  value  of  the  cattle 
as  having  been  illegally  seized  and  sold. 

The  illegality  is  said  to  consist  in  : 

1st.  The  absence  of  a  resolution  of  the  district  meeting 
specifying  the  amount  of  money  to  be  raised,  and  directing 
the  assessment  and  collection  of  said  sum. 

2d.  That  Munger  being  appointed  collector  verbally  and 
not  by  writing,  signed  by  the  trustee,  he  had  no  authority  to 
seize  and  sell  by  virtue  of  the  warrant  issued  by  defendant. 

The  judge  at  the  circuit  nonsuited  the  plaintiff.  He,  the 
plaintiff,  afterwards  moved  at  Special  Term  for  a  new  trial. 
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and  the  same  was  granted  on  the  ground  that  the  appoint- 
ment was  illegal  and  void,  and  the  defendant  having  made 
tlie  illegal  appointment  was  personally  liable  to  the  plaintiff 
for  the  damages  sustained  by  plaintiff. 

From  the  order  so  made  plaintiff  appeals. 

By  section  14  of  chapter  260  of  the  Laws  of  1841  it  was 
provided  thai  when  the  trustees  of  a  school  district  are 
required  or  authorized  by  law,  or  by  a  vote  of  their  district, 
to  incur  expense  for  such  district,  and  when  any  expenses 
incun'ed  by  them  are  made  by  express  provision  of  law  a 
charge  on  the  district,  they  may  raise  the  amount  thereof  by 
tax  in  the  same  manner  as  if  the  definite  sum  to  be  raised 
had  been  voted  by  a  district  meeting,  and  the  same  shall  be 
collected  and  paid  over  in  the  same  manner. 

Under  this  section  it  was  decided  in  the  case  of  Ackerma/rh 
V.  Yail  (4  Den.,  297),  that  a  tax  assessed  to  collect  the  expense 
of  building  a  school-house,  after  deducting  the  price  received 
from  the  sale  of  an  old  school-house  belonging  to  the  district, 
was  valid,  although  no  precise  sum  was  voted  by  the  district 
meeting. 

The  above  section  was  re^nacted  in  chapter  480  of  the 
Laws  of  1847,  and  I  do  not  find  that  it  has  been  either 
repealed  or  modified  since.  It  follows  that  the  tax  in  this 
case  was  legally  assessed.  To  render  the  justification  of  the 
defendant  complete,  it  was  necessary  that  he  should  prove 
that  the  warrant  issued  by  him  was  put  into  the  hands  of  a 
person  filling  the  ofiSce  of  collector  of  the  district. 

The  rule  is,  that  the  delivery  to  an  officer  de  facto  is 
enough,  as  the  acts  of  an  officer  de  facto  are  valid  as  to  the 
public  and  third  persons.  (See  cases  collected  in  4  Abbott's 
Digest,  title  "  officer,"  §  69.) 

But  an  officer  de  facto  cannot  defend  himself  by  showing 
that  he  sold  property,  or  did  any  other  act  as  such.  He  most 
show  himself  to  be  an  officer  de  jure.  {Conover  v.  Devlin^ 
15  How.,  477 ;  opinion  in  case  of  People  v.  White,  24  Wend., 
520.) 

Assuming  for  the  present  that  Munger  was  not  so  appointed 
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as  to  constitute  him  an  officer  de  jure^  was  he  an  officer  de 
facto  t  An  officer  is  such  de  facto  when  he  has  the  color  of 
an  appointment  or  election,  although  it  may  be  in  law  invalid. 
It  must  not  be  utterly  void.  {People  v.  Albertson^  8  How., 
363 ;  Conover  v.  Devlin^  15  How.,  477 ;  People  v.  White,  24  W., 
520 ;  see  opinions  of  Bsonson,  J.,  the  chancellor  and  senators.) 

The  defendant  as  trustee  had  the  power  to  appoint  a  collec- 
tor, inasmuch  as  the  one  elected  by  the  district  meeting  had 
reftised  to  serve.  The  defect,  if  any,  was  in  the  manner.  A 
verbal  appointment  made  Munger,  in  my  opinion,  an  officer 
de  facto. 

The  appointment  was  valid,  being  made  by  the  proper 
ofiScer ;  but  it  was  not  made  in  the  form  required  by  law. 
K  I  am  right  in  this,  then  the  acts  of  Munger  were  valid  as 
to  these  persons  and  the  public.  But  it  is  insisted,  and  the 
learned  judge  held  at  the  Special  Term,  that  the  defendant 
having  erred  in  making  the  appointment,  could  not  insist 
upon  the  action  of  Munger  as  a  protection.  To  this  proposi- 
tion I  cannot  assent. 

The  defendant  was  not  liable  to  the  plaintiff  in  damages 
because  he  made  an  illegal  appointment.  He  must  recover, 
if  at  all,  because  his  goods  have  been  illegally  seized  by 
order  of  the  defendant.  In  other  words,  because  the  person  to 
whom  the  warrant  was  delivered  for  service  was  not  autho- 
rized to  execute  it. 

Enough  being  shown  to  constitute  him  an  officer  de  faetOy 
he  was  in  law  and  in  £su3t  capable  of  making  the  service  as  to 
all  the  world  besides  himself.  He  was  none  the  less  an  officer 
de  facto  because  the  defendant  gave  him  an  informal  appoint- 
ment. 

Whether  a  person  assuming  to  discharge  the  duties  of  an 
office  is  an  officer  de  facto  or  de  Jure,  is  sometimes  a  very 
nice  question,  and  it  would  be  difficult  to  assign  a  reason  why 
the  person  making  the  appoin^'ment  should  be  held  liable  as  a 
trespasser  because  he  made  a  mistake  as  to  the  mode  of 
appointment.  I  have  been  unable  to  find  any  case  in  which 
such  a  proposition  has  ever  been  advanced,  except  the  case  of 
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Cummings  v.  Clark  (15  Vt.,  653).  That  was  an  action  for 
illegally  seizing  and  selling  the  plaintiff's  cow  on  a  warrant 
issned  by  the  selectmen  of  the  town  to  collect  a  highway  tax 
assessed  upon  the  plaintiff.  The  town  had  elected  a  sur* 
veyor,  whose  duty  it  was  to  enforce  such  warrants.  He 
refused  to  give  the  selectmen  a  receipt  for  the  warrant,  where- 
upon they  appointed  another,  treating  the  refusal  to  give  a 
receipt  for  the  warrant  as  a  non-acceptance  of  the  ofiSce.  By 
a  statute  of  Vermont  the  selectmen  had  power  to  appoint  a 
surveyor  in  case  of  non-acceptance  of  the  office  by  one  chosen 
to  that  office,  and  in  case  of  death,  removal,  insanity  or  other 
disability.  The  action  was  brought  against  the  selectmen 
and  the  surveyor  appointed  by  them.  The  plaintiff  had  u 
verdict  for  the  value  of  his  cow.  On  appeal  the  judgment 
was  affirmed.  It  was  contended  by  the  defendants'  counsel 
that  the  surveyor  appointed  by  the  selectmen,  if  not  survej'or 
de  jure^  was  such  defacto^  and  his  title  to  the  office  could 
not  be  inquired  into  in  a  collateral  action. 

The  court  after  deciding  tliat  the  appointment  by  the  select- 
men was  unauthorized,  and  hence  that  he  was  not  an  officer 
dejuTCy  seem  to  hold  that  he  was  an  officer  de  facto^  as  to 
all  third  persons  except  the  persons  making  the  illegal 
appointment.  They  were  no  more  protected  than  was  the 
appointee  himself. 

No  authority  is  referred  to  in  support  of  the  proposition. 
I  have  examined  with  some  care,  to  find  a  case  in  support  of 
the  ruling  of  the  court,  but  I  have  not  been  successful. 

Why  should  xhe  persons  making  the  appointment  be 
Jeprived  of  the  protection  which  a  colorable  appointment 
gives  to  all  other  third  persons  ?  Is  it  because  they  make  the 
appointment  ?  To  er.able  those  who  make  an  appointment 
that  will  make  the  appointee  an  officer  de  fadOj  they  must 
have  the  legal  capacity  to  make  it,  but  by  reason  of  some 
defect  in  the  time  or  mt^oner  of  the  appointment  have  failed 
to  make  a  valid  one. 

This  may  be  the  result  of  an  innocent  mistake  on  their 
port,  or  of  some  disqualifi<«Ation  on  their  part  of  the  person 
Laksing — Ygl,  Y.     9 
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appointed  wholly  unknown  to  them.  They  should  not 
suffer  for  doing  what  they  supposed  the  law  required  them  to 
do.  It  would  not  be  contended  that  persons,  who  applied  far 
the  appointment  of  the  officer,  should  be  deprived  of  the 
protection  which  the  acts  of  the  officer  de  facto  affords  to 
the  public.  They  stood  upon  precisely  the  same  footing  as 
the  persons  making  the  appointment. 

The  persons  making  the  appointment  may  be  presumed  to 
know  of  its  irregularity,  and  if  knowledge  of  the  irregularity 
is  sufficient  to  charge  those  who  appoint,  it  should  extend  to 
aii  who  are  cognizant  of  the  defect.  To  deprive  those  who 
make  the  appointment  of  the  protection  afforded  by  the  acts 
of  the  person  appointed,  wonid  be  to  punish  them  in  dama- 
ges for  their  irregular  action. 

When  the  officer  is  in  under  color  of  an  election  by  the 
people,  are  all  those  voting  for  him  to  suffer  if  it  turns  out 
thut  the  election  was  illegal  ? 

Without  occupying  more  time  in  the  discussion  of  the 
question,  I  am  constrained  to  dissent  from  the  conclusion 
arrived  at  in  the  case  of  Cumminga  v.  Clark,  and  to  bold 
that,  the  acts  of  an  officer  de  facto  protect  the  persons  appoint- 
ing him  as  well  as  the  public. 

As  a  general  rule,  the  right  of  a  ministerial  officer  eaonot 
be  inquired  into  in  an  action  between  third  persons.  {HaU 
v.  Luther,  13  Wend.,  491.) 

Therefore,  it  is  that  a  party  justifying  under  the  act  of  one 
who  is  discharging  the  duties  of  an  officer  is  only  required  to 
prove  that  he  was  reputed  to  be  an  officer,  and  when  an 
appointment  is  to  be  proved  it  may  be  proved  by  parol, 
although  a  statute  may  require  it  to  be  in  writing.  This  pro- 
'  position  was  directly  decided  in  Edwards  v.  Buchanan  (3 
B.  &  u4d.,  788),  and  again  in  Regina  v.  Carter  (47  E.  0,  L., 
741). 

The  order  granting  a  new  trial  must  be  reversed  wilb 
tosts. 

Order  reversed. 
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Eliza  Coulteb,  Eespondent,  v.  The  Amebioan  Mekchants 
Union  Expbbss  Company,  Appellant. 

(Genbhal  Term,  Foubth  Department,  June,  1871.) 

Where  the  plaintiff,  while  walking  upon  the  sidewalk,  was  alarmed  by  the 
rapid  driving  of  the  defendant's  express  wagon  upon  the  sidewalk  behind 
her,  so  near  as  to  give  her  reason  for  a  belief  that  she  was  in  danger,  and 
in  springing  on  one  side,  struck  and  injured  herself  against  a  side  wall. 
Itdd,  that  the  Jury  might  award  her  damages  against  the  defendant,  and 
even  although  she  in  fact  would  have  received  no  injury  from  remaining 
in  her  position  on  the  walk. 

K  County  Court  allowed  an  amendment,  after  verdict,  by  which  the 
damages  claimed  were  increased  to  a  sum  equal  to  the  finding,  no  con- 
dition being  imposed  that  the  plaintifif  should  relinquish  the  verdict, 
pay  costs  of  trial  and  consent  to  a  new  trial. — ffeid,  that  there  was  no 
authority  for  the  amendment,  and  that  the  order  was  reviewable  on 
appeaL 

This  was  an  appeal  by  the  defendant  from  a  judgment 
entered  npon  the  verdict  of  a  jury  after  trial  in  the  Onondaga 
Connty  Court,  ahd  also  from  an  order  refusing  a  new  trial  in 
that  couirt. 

The  ease  came  on  appeal  to  the  County  Court  from  the 
court  of  a  justice  of  the  peace,  where  the  defendant  had  a 
verdict  for  costs.  The  plaintiff  claimed  in  her  complaint  for 
injuries  received  by  jumping  against  the  wall  of  the  Van- 
derbilt  House,  in  Syracuse,  and  laid  her  damages  at  $100. 

The  plaintiff  gave  evidence  showing  that  she  had  been 
injured  by  suddenly  springing  aside  from  the  sidewalk  against 
the  wall  of  the  Yanderbilt  House ;  that  she  was  alarmed  by 
the  driving  of  the  driver  in  charge  of  the  defendant's  express 
wagon,  who  had  driven  his  horse'  upon  the  sidewalk  behind 
and  near  to  her,  and  startled  her  by  his  rapid  driving.  The 
plaintiff,  without  looking  to  see  the  wagon,  sprang  suddenly 
aside  and  was  injured  by  striking  her  face  against  the  wall, 
badly  cutting  and  bruising  her  forehead  and  cheek.  There 
was  evidence  on  the  part  of  the  defendant  to  show  that  the 
wagon  was  not  driven  upon  the  walk,  and  that  it  was  not 
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driven  rapidly ;  and  it  was  shown  that  the  plaintiff  would 
not  have  received  injury  if  she  had  not  jumped  aside. 

The  case  was  submitted  to  the  jury,  who  found  a  verdict 
for  the  plaintiff  for  $200,  and  the  defendant  objecting  to  its 
reception,  the  plaintiff  moved  to  amend  his  pleading,  and  the 
court,  against  defendant's  objection,  allowed  an  amendment 
so  as  to  make  the  plaintiff's  claim  for  judgment  $200,  and 
without  imposing  any  terms  or  conditions  upon  the  plaintiff. 

The  defendant  moved  for  a  new  trial  in  the  county  court, 
and  appealed  from  the  order  refusing  it,  and  from  the  judg 
ment  entered  upon  the  verdict 

jB.  H.  Gardner^  for  the  appellant. 

J.  D.  Oarfiddy  for  the  respondent. 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

MuLUN,  P.  J.  If  the  defendant's  driver  drove  on  to  the  side- 
walk, on  wliich  the  plaintiff  was  walking,  in  a  rapid  manner, 
and  near  enough  to  her  to  give  her  reason  to  deem  herself  in 
danger,  and  if,  under  this  belief,  she  instinctively  jumped 
against  the  wall  and  injured  herself,  the  defendant  is  liable, 
and  the  plaintiff  was  not  chargeable  with  negligence.  {Bud 
V.  N.  Y,  Central  B.  R.,  31  N.  T.,  314.) 

This  was  a  question  for  the  jury,  and  they  have  decided 
upon  conflicting  evidence  that  the  defendant's  driver  was, 
and  the  plaintiff  was  not,  guilty  of  negligence. 

This  disposes  of  the  merits  of  the  case. 

Granting  leave  to  amend,  and  whether  any  and  what  terms 
should  be  imposed  rests,  as  a  general  rule  in  the  discretion 
of  the  court,  and  that  discretion  cannot  be  reviewed  by  the 
appellate  court. 

But  it  seems  that  this  rule  is  not  without  its  exceptions. 
One  well-established  exception  is  an  amendment  of  the  com* 
plaint  after  verdict,  increasing  the  damages  claimed  in  it  to 
the  amount  of  the  verdict,  unless  upon  the  condition  that  the 
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plaintiff  relinquish  tlie  verdict,  pay  the  costs  of  the  trial,  and 
consent  to  a  new  trial.  {Coming  v.  Corning,  2  Seld.,  97, 
105  ;  Dox  V.  Dey^  3  Wend.,  356 ;  Curtiss  v.  Lawrence^  17 
J.  R.,  111. 

The  Connty  Court,  therefore,  had  no  power  to  permit  the 
amendment,  and  the  order  is  reviewable  on  appeal.  {Gornr 
ing  V.  Coming^  supra.) 

In  this  case  the  plaintiff  should  be  permitted  to  enter  a 
remittitur  of  the  damages,  and  the  judgment  to  stand  for  the 
amount  claimed  in  the  complaint.  But  if  she  does  not  do  so 
within  twenty  days  after  notice  of  this  decision  that 
then  the  judgment  be  reversed,  and  new  trial  granted.  Costs 
to  abide  event. 


Patkick  Judge,  Respondent,  v,  Robebt  N.  Hall,  Appellant. 
(General  Tbbm,  Fousth  Depabtmbkt,  June,  1871.) 

To  confer  Jurisdiction  on  the  County  Court,  the  complaint  must,  upon  its 
face,  show  that  the  defendant  is  a  resident  of  the  county  in  which  the 
action  is  commenced. 

A  demurrer  lies  under  section  144  of  the  Code  to  a  complaint  which  omits  to 
state  this  fact 

Tms  was  an  appeal  by  the  defendant  from  an  order  of  the 
Cayuga  County  Court  overruling  a  demurrer  to  the  complaint. 

The  action  was  commenced  in  the  Cayuga  County  Court 
to  recover  damages  for  the  conversion  of  a  cow  allied  to  be 
the  property  of  the  plaintiff. 

The  complaint  did  not  allege  or  show  that  the  defendant 
was,  at  the  time  of  the  commencement  of  the  action,  a  resi- 
dent of  the  County  of  Cayuga,  and  the  defendant  demurred 
on  four  grounds,  viz. : 

Ist.  That  said  court  has  no  jurisdiction  of  the  person  cf 
the  defendant. 

2d.  That  it  has  no  jurisdiction  of  the  subject  of  the  action. 
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3d.  That  plaintiff  has  no  capacity  to  sue,  and 

4th.  That  tLe  complaint  does  not  state  facts  snffieient  to 

constitute  a  canse  of  action. 

Tlie  Special  Term  overruled  the  demurrer,  and  gave  the 

defendant  leave  to  answer  within  twenty  days  on  payment 

of  costs. 

Wood  <k  HatMniny  for  the  appellant. 
Cox  dk  Av&ryy  for  the  respondent. 
Present — Mullin,  P.  J.,  Johnson  &  Taloott,  JJ. 

MuLLiN,  P.  J.  Section  14  of  article  6  of  the  Conatiintion 
of  1846,  provided  for  the  organization  in  each  of  the  coun- 
ties of  the  State,  except  the  city  and  county  of  New  York 
of  a  County  Court,  which  should  have  such  jurisdiction  in 
cases  arising  in  Justices'  Court,  and  in  special  cases,  as  the 
legislature  should  prescribe,  but  said  court  should  have  oo 
original  civil  jurisdiction  except  in  such  special  cases. 

Under  the  power  thus  conferred  the  legislature  enacted  in 
and  by  the  thirtieth  section  of  the  judiciary  act  that  tbe 
County  Court  should  have  jurisdiction  to  hear,  try  and  deter> 
mine  the  following  actions  when  all  the  defendants  at  the 
time  of  commencement  of  the  action,  reside  in  the  county 
in  which  said  court  is  held,  the  actions  were  debt,  assumpsit 
and  covenant,  when  tbe  debt  did  not  exceed  $2,000,  &c^  &c 

The  Court  of  Appeals  held,  in  M^e^  r.  Ford,  9  Seld.,  176, 
that  a  dedaration  in  assumpsit  in  an  action  brought  in  the 
County  Conrt  that  did  not  aver  or  show  that  the  defendant 
was  a  resident  of  the  county  in  which  the  suit  was  oom- 
menced  was  not  sufficient  to  sust^n  a  judgment  in  favor  of 
tiie  plaintiff. 

This  case  is  conclusive  as  to  the  insufficiency  of  the  com- 
plaint in  the  ease  before  us,  unless  the  necessity  of  the  aver- 
ment of  defendant's  reiidenoe  has  been  obviated  by  the  new 
judiciary  article  of  the  Constitution,  or  unless  the  defect 
oonld  not  be  tak§n  advantage  of  by  depiarrer. 
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So  fkr  from  the  new  judiciary  article  obviating  the  neces- 
sity of  the  averment  of  residence,  it  contains  the  restriction 
upon  the  jurisdiction  contained  in  the  section  of  the  judiciary 
act  al>ove  cited,  that  the  defendants  must  be  residents  of  Uie 
county  in  which  the  action  is  brought. 

By  section  144:  of  the  Code,  the  defendant  may  demur  to 
the  complaint  when  it  shall  appear,  upon  the  face  thereof, 
eitlier  first,  that  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant,  or  the  subject  of  the  action. 

By  section  147,  when  any  of  the  matters  enumerated  in 
section  144  do  not  appear,  on  the  face  of  the  complaint,  the 
objection  may  be  taken  by  answer. 

To  confer  jurisdiction  on  the  County  Court  the  complaint 
must,  upon  its  face,  show  that  the  defendant  is  a  resident  of 
I  the  county  in  which  the  action  is  commenced ;  and  if  that  fact 

does  not  appear,  the  court  has  not  jurisdiction. 

The  want  of  jurisdiction  appears  upon  the  face  of  the  com- 
plaint within  the  meaning  of  these  words,  as  used  in  section 
144  of  the  Code.  The  demurrer  was,  therefore,  the  proper 
mode  of  presenting  the  defect,  and  should  have  been  sustained 
by  the  Special  Term. 

The  order  of  the  Special  Term  must  be  reversed,  with  leave 
to  plaintiff  to  amend,  on  payment  of  costs  in  the  court  below, 
and  of  this  appeal. 


William  B.  Bhodes,  Eespondent,  v.  Thb  Bailwat  Passbk* 

OES  Insuranob  Co.  of  Habtfobd  Conkbotiout,  Appellant. 

(Gbnbiul  Tebk,  Foubth  Depabtxbvt,  Junb,  1871.) 

la  the  abBeiiee  of  statatoiy  provisions  requiring  coatnicts  of  insurance  to 

be  in  writiiig  they  may  be  by  parol. 
And  where  there  is  no  limitation  of  his  power,  such  a  contract  may  be 

made  by  parol  for  the  insurance  company  by  its  lawfully  constituted 

general  agent. 
The  powers  of  a  general  agent  to  make  snch  a  contract  of  insurance  are 

not  necessarily  limited  where  he  receives  from  the  oompany  a  book  of 

blank  policies  signed  by  its  president,  with  intent  that  they  shall  be  filled 

in  and  dnllTered  to  the  person  who  insures. 
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Where  there  is  an  agreement  to  issue  a  policy,  under  which  delivery  is  due 
and  alone  remains  unperformed,  equity  will  decree  payment  of  the  insur- 
ance according  to  the  conditions  of  the  policy. 

In  an  action  to  recover  on  an  agreement  to  insure  against  inability  to  lalK)r 
arising  from  accidental  injuries,  the  intemperance  of  the  insured  is  whoUy 
immaterial,  unless  it  contributed,  in  some  degree,  to  cause  the  injury;  as 
where  the  intemperance  was  shown  to  be  subsequent  to  the  accident 

Where  the  contract  of  insurance  against  accident,  provides,  upon  condition 
of  forfeiting  all  daim,  that  full  particulars  of  the  accident  and  iiguiy 
shall  be  furnished  to  the  insurer,  without  suppression  of  any  material 
fact,  a  failure  to  disclose  injuries  happenmg  subsequently  to  the  acci- 
dent, by  which  the  original  injury  is  aggravated,  is  not  tiie  suppression 
of  a  fact  within  the  meaning  of  the  contract 

In  an  action  on  an  accident  insurance  for  one  day  by  which  the  insurer 
agreed  to  be  liable  for  loss  of  time  from  accident  and  ii^ury,  which 
totally  disabled  and  prevented  from  all  kinds  of  business,  it  was  shown 
that  after  an  accident  on  the  day  named  the  insured  was,  for  a  time,  able 
to  work,  but  became  totally  disabled  some  days  later  on  receiving  addi- 
tional Injuries  which  aggravated  the  injury  originally  received,  and  if 
did  not  appear  that  the  original  mjury  would  have  produced  total  dis* 
ability  to  labor. — ffddy  that  the  insurer  was  not  liable. 

This  was  an  action  brought  to  recover,  for  loss  of  labor,  by 
reason  of  injuries  arising  from  an  accident. 

The  defendant,  on  the  2d  September,  1869,  was  a  duly 
incoi*porated  insurance  company,  by  and  under  the  laws  of 
the  State  of  Connecticut.  William  D.  French  was  its  duly 
authorized  agent  at  Auburn,  in  this  State.  On  the  day 
mentioned  the  plaintiff  resided  in  the  said  city  of  Auburn,  and 
on  his  way  to  take  the  cars,  in  company  with  his  wife,  met 
French  and  handed  him  fifty  cents,  as  the  premium  for 
insuring  himself  and  wife  in  the  defendant's  company  against 
accidents  for  the  term  of  one  day,  commencing  on  the  2d 
September.  The  agent  received  the  money,  and  promised  to 
make  the  policies  as  soon  as  he  'reached  his  office.  The 
plaintiff  was  in  a  hurry  to  reach  the  train,  and  for  that 
reason  did  not  wait  to  receive  the  tickets. 

On  the  same  day  the  plaintiff  accidentally  sprained  his 
knee,  and  it  very  soon  became  painful.  He  continued  at  his 
labor  from  day  to  day  until  the  18th  of  September,  when 
his  limb  became  so  painful  that  he  was  unable  longer  to  work, 
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And  he  was  not  able  to  work  until  about  the  middle  of 
November,  1870. 

Between  the  2d  and  18th  September,  1869,  the  plaintiff  *€ 
heel  was  caught  in  the  stairs  in  the  store  in  which  he  was 
employed  and  his  knee  was  wrenched,  and  by  reason  of  this 
accident  the  former  injury  was  aggravated,  and  was  followed 
by  his  total  inability  to  labor  from  and  after  the  18th  of 
September. 

Soon  after  the  first  injury  the  plaintiff  applied  to  French, 
the  agent,  for  the  policies  which  the  latter  agreed  to  make 
out  and  deliver  to  him,  but  was  refused  a  delivery  of 
them. 

By  the  policies  then  issued  to  persons  insuring  in  the 
defendant's  company,  the  latter  agreed  to  indemnify  the 
assured  in  the  sum  of  twenty-five  dollars  per  week  .igainst  any 
loss  of  time,  not  exceeding  twenty-six  consecutive  veeks,  from 
the  time  of  an  accidenj;  or  injury,  which^totally  disabled  or 
prevented  from  all  kinds  of  business,  by  reason  of  bodily 
injuries  effected  during  the  term  of  the  policy. 

It  was  one  of  the  conditions  of  the  policies  that  the  insured 
should  not  be  entitled  to  recover  for  his  time  lost  more  than 
his  ordinary  wages  or  salary,  or  the  money  value  of  his  time, 
during  the  period  of  continued  disability,  not  exceeding 
twenty-six  consecutive  weeks  from  the  time  of  the  accident. 

It  was  also  one  of  the  conditions  of  the  policies  that  imme- 
diate notice  should  be  given  in  writing  to  the  defendant,  in  the 
event  of  injuries  for  which  claim  should  be  made,  stating  the 
full  name,  occupation  and  address  of  the  assured,  with  full  par- 
ticulars of  the  accident  and  injury,  with  satisfactory  proof, 
within  seven  months  after  the  accident,  without  suppression 
of  any  material  fact,  or  all  claims  should  be  forfeited. 

At  the  time  of  the  injury  plaintiff  was  receiving  as  wages 
fifty  dollars  per  month. 

On  the  25th  January,  1870,  the  plaintiff  delivered  to  the 
defendant  affidavits  and  proofs  of  the  injury  received. 

On  the  1st  January,  1870,  the  plaintiff  attempted  to  resume 
^ork,  although  he  could  not  then  walk  or  stand  without  a 

Lansing  —  Voi*.  V.      10 


74  •  CASES  IN  THE  SUPREME  COURT  [Juno, 


Bkodes  «.  The  Railway  Paaaenger  Insorance  Company. 

cratch ;  and  on  the  third  or  foarth  of  that  month  he  was  dis- 
charged by  his  employers  because  of  previous  intemperate 
habits.    • 

The  referee  to  whom  was  referred  the  issues  in  said  cause, 
orcfered  judgment  in  favor  of  the  plaintiff  for  $264.96,  being 
for  the  value  of  liis  time  at  fifty  dollars  per  month,  for  twenty- 
three  weeks,  with  interest  from  the  25th  April,  1870,  and 
from  that  judgment  the  defendant  appeals. 

Da/oie  <&  Paj/nCj  for  the  appellant. 

Wrig/U  <&  Mwnning^  for  the  respondents. 

Present — ^Mitllin,  P.  J. ;  Johnson  and  Talcott,  JJ. 

MuLUN,  P.  J.  To  have  made  the  insurance  of  any  yalne 
to  the  plaintiff,  it  must  haye  taken  effect  on  the  2d  Septem- 
ber, the  day  the  application  was  made  and  the  money  paid. 
The  agent  received  the  money,  and  promised  to  make  out  a 
policy  immediately.  This  arrangement  the  agent  had  power 
to  make.  Failing  to  make  out  and  deliver  the  policy,  the 
defendant  must  be  liable  either  on  the  agent's  agreement  to 
insure,  or  upon  his  agreement  to  issue  a  policy.  The  mea- 
sure of  damages  would  be  the  same  in  both  forms  of  action. 
{Ligh&ady  v.  Iforth  Am.  Ins.  Co.^  28  Wend.,  18-25.) 

In  the  absence  of  any  statutory  provision  requiring  con- 
tracts of  insurance  to  be  in  writing,  they  may  be  by  parol. 
Commercial  M.  M.  Ins.  Co.  v.  The  Union  M.  Ins.  Co.j  19 
How.  U.  S.  Rep.,  318.)  It  does  not  appear  that  the  laws  of 
Connecticut  contain  any  provision  prescribing  the  form  or 
manner  of  making  contracts  of  insurance  in  that  State.  The 
laws  of  this  State  contain  no  such  regulation.  It  foUows, 
therefore,  that  the  defendant  might  have  entered  into  a  valid 
parol  contract  to  insure  the  plaintiff,  and,  if  so,  its  lawfully 
constituted  general  agent,  in  the  absence  of  any  limitations  en 
his  power,  might  also  thus  insure. 

The  only  evidence  of  any  limitations  in  the  case,  is  that 
there  was  sent  to  him  a  book  containing  blank  policies  signed 
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by  the  president  of  the  defendant.  It  was  doubtless  the 
intention  that  those  blanks  should  be  filled  and  delivered  to 
the  persons  insuring,  and  that  the  instrument  thus  filled 
should  be  the  evidence  of  the  contract.  But  the  delivery  of 
the  policies  in  blank  with  such  an  intention  does  not  neces- 
sarily operate  as  a  limitation  of  his  powers.  He  ol>YiousIy 
had  authority  to  bind  the  company  on  receipt  of  the  estab- 
lished rate  of  premium  to  the  extent  set  forth  in  the  policy, 
whether  a  policy  was  in  ^Ikct  issued  or  not. 

If  by  any  accident  the  book  of  blanks  had  been  destroyed, 
and  yet  the  agent  had  continued  to  receive  premiums,  promis- 
ing thereafter  to  deliver  policies  properly  filled  up,  it  would 
not  be  pretended  that  the  company  was  not  bound,  unless  he 
was  permitted  to  bind  the  company  only  by  a  written  or 
printed  policy. 

In  Angell  on  Fire  and  Life  Insurance  (§  33),  it  is  said :  "  In 
commercial  towns  actions  on  mere  agreements  to  insure, 
whether  against  fire  or  perils  of  the  sea  are  not  uncommon, 
and  they  are  always  sustained  whenever  it  appears  that  the 
terms  of  the  agreement  have  been  fully  settled  by  the  con- 
current assent  of  the  parties,  so  that  nothing  remains  to  be 
done  but  to  deliver  the  policy.  {KeUy  v.  Commonwealth 
Ins.  Co.j  10  Bosw.,  82.)  In  case  of  such  an  agreement,  and 
refusal  to  deliver  a  policy,  equity  would  give  relief  either  by 
compelling  the  insurance  company  to  deliver  the  policy,  or 
decree  the  payment  of  the  money.  (Angell,  §  34 ;  Perkins 
Y.  Washington  Ins.  Co.,  4  Cowen,  646.) 

That  the  plaintiff  was  equitably  entitled  to  a  policy  cannot 
be  seriously  questioned.  Indeed,  a  court  of  equity  would 
decree  the  payment  of  the  amount  agreed  to  be  paid,  if  the 
plaintiff  could  prove  performance  of  the  conditions  in  the 
established  form  of  policy. 

The  conditions  subsequent,  which  the  plaintiff  was  bound 
to  perform  in  order  to  render  the  defendant  liable,  were  to 
furnish  proofs  of  the  accident  and  injury  within  seven  months 
of  the  accident,  without  suppression  of  any  material  facts.  * 

The  prooik  were  furnished  within  the  seven  months  after 
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the  injury,  and  no  objection  is  raised  to  them  on  the  appel- 
lant's points,  except  that  plaintiff  omitted  to  disclose  the  fact 
that  he  commenced  work  in  January ;  was  discharged  in  a 
few  days  thereafter  by  his  employer  because  of  intemperance, 
and  that  he  concealed  the  injury  to  his  knee  by  reason  of  his 
foot  being  caught  in  the  stairs  on  or  about  the  eighteenth  Sep- 
tember. The  intemperance  of  the  plaintiff  was  wholly  imma- 
terial in  the  case,  unless  it  contributed  in  some  degree  to  cause 
the  injury.  No  such  thing  is  pretended.  And  the  intemper- 
ance spoken  of  by  the  witnesses  occun*ed  after  the  injury. 
If  it  existed  bef jre,  it  is  not  proved. 

The  injury  to  the  knee  on  or  about  the  eighteenth  Septem- 
ber, was  not  disclosed.  It  was  a  fact  quite  important  for  the 
defendant  to  know.  But  the  suppression  of  an  important 
fact  is  not  enough,  it  must  be  the  suppression  of  a  fact  rda- 
ting  to  the  accident  or  injury^  and  the  accident  or  injury  to 
which  the  proo&  must  relate,  and  as  to  which  there  must  be 
no  concealment  is  the  one  insured  against,  and  which  in  this 
case  happened  on  the  second  September.  There  was  no  con- 
cealment as  to  that. 

The  referee  finds  that  total  inability  to  labor  continued 
from  the  eighteenth  September  until  the  middle  of  March.  He 
obviously  did  not  consider  the  attempt  made  by  the  plaintiff 
to  work  on  the  first  day  of  January,  as  any  evidence  of  his 
ability  to  do  so.  Oa  the  contrary,  the  facts  found  show  that 
he  was  in  truth  unable  to  labor. 

If  it  should  be  held  that  an  action  could  not  be  maintained 
upon  the  contract  as  one  of  insurance,  it  could  be  main- 
tained on  the  facts  stated  in  the  complaint  on  the  contract  to 
prepare  and  deliver  to  him  a  policy  of  insurance.  It  was 
held  in  Ligktbody  v.  North  Am,  Ins.  Co,  {mpra)^  that  such  an 
action  could  be  maintained,  and  the  damages  would  be  the 
same  as  in  an  action  on  the  policy  In  that  case  the  defend- 
ant's agent  had  agreed  to  take  the  risk,  and  the  premium 
was  paid  to  him,  and  he  gave  a  receipt  therefor  promising  to 
deliver  the  policy  in  a  few  days.    He  refused  on  demand  ^ 
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deliver  it,  and  the  defendant  denied  his  agency  and  its  lia- 
bility on  hie  contract. 

I  entertain  no  donbt  but  that  the  plaintiff  could  maintain 
an  action  against  the  defendant  for  the  recovery  of  such 
damages  as  were  recoverable  under  the  policy,  by  reason  of 
injuries  sustained  by  him  during  the  twenty-four  hours  imme- 
diately  succeeding  the  application  to  defendant's  agent  to 
insure  him. 

The  important  question  in  the  case  is,  whether  any  dama- 
ges have  been  sustained  for  which  the  defendant  is  liable 
within  the  true  intent  and  meaning  of  the  policy. 

I  take  it  for  granted  that  the  plaintiff  can  recover  only 
according  to  the  terms  and  conditions  of  the  policy,  whether 
his  action  is  on  the  contract  of  insurance  or  on  the  agree- 
ment to  deliver  a  policy. 

By  the  policy,  the  defendant  is  liable  only  for  "  loss  of  time 
from  the  time  of  the  accident  and  injury ^  which  totally  dis- 
abled and  prevented  from  all  kinds  of  business^  by  reason  of 
bodily  injuries  effected  during  the  term  of  the  policy  through 
violent  or  accidental  msa/ns?'* 

Has  there  ever  been  a  total  disability  resulting  from  the 
injury  insured  against  ? 

While  the  policy  is  to  be  liberally  construed,  its  provisions 
cannot  be  disregarded.  To  make  the  defendant  liable,  total 
disability  to  labor  must  be  shown.  The  referee  finds  that 
there  was  total  disability  from  the  eighteenth  of  September,  but 
he  also  finds  that  plaintiff  sustained  on  or  about  the  eighteenth 
an  additional  injury,  and  it  was  not  until  after  that  additional 
injury  that  the  disability  became  total.  While  suffering  from 
the  injury  resulting  from  the  accident  insured  against,  the 
disability  was  partial  only,  and  it  is  not  shown  that,  from  the 
nature  of  the  injury,  it  would,  at  any  future  time,  render 
plaintiff  totally  incapable  of  labor. 

Had  it  appeared  that,  from  the  nature  of  the  injury,  the 
plaintiff  would,  at  some  time,  become  incapable  of  labor,  by 
reason  of  it,  it  might  be  that  the  happening  of  a  second 
injury  would  not  deprive  the  plaintiff  of  the  right  to  recover 
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the  damages  anstained  by  bim ;  bat  when  it  is  shown  that, 
for  sixteen  days  after  the  injury,  the  plaintiff  was  able  to 
labor,  and  that  before  he  became  incapable,  another  and 
additional  injury  was  sustained,  it  is  impossible  to  bold  thai 
he  ever  became  totally  incapable  from  the  injury  insured 
against. 

The  judgment  of  the  referee  must  be  reversed  and  a  new 
trial  granted ;  costs  to  abide  the  event 

Judgment  reversed. 


Edward  Whifs,  AppeUant,  v,  James  Brown,  Respondent, 

(Genbral  Term,  Fourth  Departmbiit,  June,  1871.) 

A  demand  for  the  deliveiy  of  peisonal  proper^  which  has  come  law* 
fully  into  possession  of  the  party  from  whom  it  is  claimed,  must  be  made 
after  it  is  doe,  before  replevin  will  lie.  And  a  covenant  in  a  lease  of  real 
and  personal  property,  which  agrees  that  the  latter  shall  be  delivered  at 
the  termination  of  the  lease,  does  not  dispense  with  the  necessi^  for 
demand  after  such  termination  as  a  foundation  for  replevin. 

This  was  an  appeal  from  a  judgment  for  the  appellant, 
entered  upon  the  report  of  a  referee. 

The  action  was  in  the  nature  of  replevin  to  recover  pos- 
session  of  certain  personal  property. 

It  appeared  upon  the  trial,  that  the  plaintiff  had  let  to  the 
defendant,  by  an  instrument  in  writing,  his  dairy  farm  in 
Booneville,  Oneida  county,  together  with  the  personal  pro- 
perty described  in  the  complaint,  for  the  term  of  one  year  at 
a  rent  specified,  and  the  term  of  the  lease  was  as  follows, 
to  wit :  "  For  and  during  the  term  of  one  year  from 
the  date  hereof,  which  term  will  end  December  31,  1869;'* 
and  the  defendant  covenanted  that,  "  at  the  expiration  of  said 
term,'*  he  would  ** surrender  up  said  premises"  and  personal 
property  "  in  as  good  condition  as,"  &c. 

The  defendant  occupied  under  the  lease  and  had  possessiOD 
<^f  the  premises  and  personal  property  down  to  the  ^ib 
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January,  1870.  On  the  Slst  December,  1869,  at  about  five 
o'clock  p.  H.,  the  plaintiff  made  formal  demand  of  deliyery 
of  the  personal  property,  and  the  defendant  refusing,  on  the 
next  day,  without  further  demand,  commenced  his  action  and 
replevied  the  property.  The  referee  gave  judgment  for  the 
defendant  dismissing  the  complaint  with  costs. 


J7.  a.  HadUy^  for  the  appellant. 


Jno.  2f.  Muscottj  for  the  respondent. 

Present — ^Mullct,  P.  J.,  Johnson  and  Taloott,  JJ. 

MuLLiN,  P.  J.  The  plaintiff  leased  to  defendant  his  form 
and  dairy  for  a  year,  commencing  Ist  January,  1869. 

In  the  afternoon  of  the  31st  December  he  demanded  of 
defendant  the  personal  property,  which  defendant  refused  to 
deliver. 

On  die  first  day  of  January,  1870,  an  action  of  replevin 
was  brought  without  any  other  or  further  demand  being 
made. 

The  referee  held  that  defendant,  having  come  lawfully  into 
possession  of  the  property,  could  not  be  converted  into  a 
wrong-doer  nntil  a  demand  of  it  was  made,  and  that  such 
demand  could  only  be  made  after  defendant's  right  to  its 
possession  had  terminated ;  and  as  the  demand  proved  was 
made  before  the  expiration  of  the  term  for  which  defendant 
was  entitled  to  the  property,  the  action  could  not  be  main 
tained. 

The  case  was  rightly  disposed  of  unless  the  action  could  be 
maintained  without  a  demand. 

It  was  held  in  Durell  v.  Moaher  (8  J.  R.,  445),  that  where 
defendant  had  by  mistake  taken  out  of  plaintiff's  flock  a 
couple  of  lambs  which  he  promised  plaintiff  be  would  return, 
that  the  promise  was  evidence  of  a  conversion,  and  that 
trover  could  be  maintained  without  a  demand. 

In  the  case  before  us  there  was  a  covenant  in  the  lease,  on 
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the  part  cf  the  defendant,  that  he  wonld  return  the  cattle, 
&C.J  at  the  end  of  the  term  to  plaintiff. 

The  distinction  between  the  two  cases,  if  there  is  any,  is 
that,  in  th )  case  cited,  there  had  been  a  demand  of  the  pro- 
perty, and  the  defendant  conceded  the  title  of  the  plaintiff, 
and  promised  to  deliver  it. 

The  failure  to  perform  the  promise  was  evidence  that  he 
meant  to  keep  the  property,  and  was  in  that  view  evidence 
of  a  conversion. 

In  this  case  the  agreement  to  deliver  was  made  when  the 
defendant  acquired  his  right  to  the  property,  and,  as  the 
plaintiff  has  a  remedy  on  his  covenant,  he  should  be  remitted 
to  it,  or  then  demand  the  property  after  the  right  of  defend- 
ant ceased. 

Such  I  understand  to  be  the  view  of  Lord  Ellenbosouoh  in 
Severin  v.  KeppeU  (4  Esp.,  156).  There  plaintiff  delivered 
plate  to  defendant  (a  silversmith)  to  put  glasses  in.  He  was 
frequently  applied  to  for  the  articles ;  he  made  excuses  for 
not  returning  them.  He  finally  delivered  part,  and  falsely 
alleged  that  he  had  returned  the  rest.  On  this  evidence  the 
counsel  of  defendant  claimed  there  was  no  conversion.  The 
judge  said  that  what  begins  in  contract,  a  non-performance  of 
what  the  party  undertakes  to  do,  or  a  bare  non-delivery 
of  what  he  undertakes  to  deliver,  is  not  to  be  considered  of 
itself  a  tortious  conversion.    The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Sidney  A.  Newman,  Respondent,  v.  Fbanois  X.  BBOKwrrn, 

Appellant. 

(Gensbal  Term,  Foubth  DsFARTUEirr,  Juke,  1871.) 

Upon  the  death  of  an  ex-sheriff,  after  his  successor  has  been  elected  or 
appointed,  his  nnder  sheriff  is  vested  with  the  powers  remaining  in  his 
principal  to  execute  the  unfinished  business  of  the  latter*s  office. 

And  the  late  ex-sheriff  *s  estate  and  sureties,  alone,  are  liable  to  a  party 
injured,  for  the  defaults  and  misfeasances  in  office  of  his  under  sheriff, 
happening  after  his  principal's  death. 
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Accordingly,  where  an  ex-sheriff  died,  having  in  hand  an  execution  for 
money  npon  a  Judgment  in  an  action,  wherein  the  property  of  the  Judg- 
ment debtor  had  been  attached  by  him,  and  his  under  sheriff  executed 
the  writ  and  collected  the  money  due, — HM,  that  an  action  would  not 
lie  against  the  under  sheriff,  by  the  owner  of  the  Judgment,  to  recover 
the  money  collected,  but  that  recovery  should  have  been  made  of  the 
deceased  ex-sheriff  *8  estate  and  his  sureties. 

This  was  an  appeal  by  the  defendant  from  a  judgment 
entered  against  him  upon  the  report  of  a  referee. 

The  action  was  brought  by  the  plaintiff  as  assignee  of  a 
judgment  to  recover  money  collected  by  the  defendant  upon 
two  executions.  It  appeared  that  one  Van  Yoorhies  and 
others  had  commenced  an  action  in  the  Supreme  Court  against 
one  Sarton  on  the  7th  December,  1867,  in  which  an  attach- 
ment was  issued  to  the  sheriff  of  Monroe  county,  under  which 
the  defendant,  as  under  sheriff  of  such  county,  attached  pro- 
perty of  Sarton  sufficient  to  satisfy  the  claim  made  in  the 
complaint  That  the  term  of  office  of  the  then  sheriff, 
Alonzo  Chapman,  expired  December  31st,  1867,  but  tliat  he 
retained  possession  of  the  attached  property,  and  undertook 
to  complete  the  collection  of  the  Van  Voorhies'  claim,  and 
on  the  22d  June,  1868,  judgment  was  recovered  in  the  action 
and  execution  issued  and  delivered  to  Chapman.  That  Chap- 
man died  October  9,  1868,  and  a  further  judgment  was 
recovered  December  14th,  1868,  by  Van  Voorhies  cmd  others 
T.  Sarton^  on  appeal  in  the  same  action  for  costs,  upon  which 
execution  was  issued  and  delivered  to  the  defendant,  who 
undertook  to  execute  the  same  as  under  sheriff  of  the 
deceased  ex-sheriff  Chapman.  That  the  amount  of  the  judg- 
ments was  made  by  the  defendant  upon  the  executions,  and 
that  he  paid  over  to  the  plaintiff's  assignor  a  portion  of  the 
amount  received,  but  refused  payment  of  the  balance. 

J.  A.  StvUy  for  the  appellant. 

John  Van  Voorhies,  for  the  respondent. 

Present — Mullik,  P.  J.,  Johnson  and  Taloott,  JJ. 

Lansing — ^Vol.  V.     11 
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MuLLiN,  P.  J.  T!)e  sheriffs  of  ths  Bereral  oounties  of  the 
State  are  authorized  to  appoint  nnd^r  sheriffs.  (1  Statutes 
at  Large,  352,  §  71.)  By  section  72  of  the  same  article,  It  \» 
provided  that  whenever  a  vacancy  dmll  occur  in  the  office  of 
sheriff,  the  utider  sheriff  shall  in  all  tilings  execute  the  office 
of  sheriff  until  a  sheriff  6hall  be  elected  or  appointed,  and 
duly  qualified,  and  any  default  or  misfeasance  in  office  of 
such  under  sheriff,  in  the  meantime  as  well  as  before,  shall 
be  deemed  to  be  a  breach  of  the  condition  of  the  bond  given 
by  the  sheriff,  and  also  a  breach  of  the  condition  of  the  bond 
of  such  under  sheriff.  This  section  was  intended  to  apply  to 
a  vacancy  in  the  office  of  sheriff  occurring  while  the  term 
for  whicli  he  was  elected  or  appointed  is  running,  and  does 
not  in  terms  apply  to  a  vacancy  occurring  in  the  office  of  one 
whose  term  has  expired,  and  to  whom  a  successor  has  been 
elected  or  appointed,  which  successor  has  duly  qualified. 

There  can  be  but  one  sheriff  in  a  county.  A  part  of  the 
duties  of  the  sheriff  remain  with  the  one  whose  term  has 
expired  in  order  to  enable  him  to  complete  the  execution  of 
process,  &c.,  begun  before  the  expiration  of  his  term,  but  tfie 
office  devolves  on  the  successor.  If  the  late  sheriff  holds  for 
any  purpose  the  office  of  sheriff,  there  would  be  two  sheriffs 
in  office  at  the  same  time  in  violation  of  the  Constitution. 

Before  the  adoption  of  the  Constitution  of  1821,  or  1846, 
the  legislature  had  authorized  the  late  sheriff  to  complete  the 
execution  of  process  begun  before  his  term  expired,  and  We 
must  assume  that  the  provisions  of  the  Constitution  were 
adopted  in  view  of  and  in  harmony  with  such  legislation,  or 
there  would  have  been  a  prohibition  on  the  granting  of  any 
such  power. 

If  the  section  of  the  Revised  Statutes  applies  to  the  ca6e 
of  the  death  of  one  who  has  been  sheriff,  but  to  whom  a  suc- 
cessor has  been  appointed  or  elected,  then  his  under  sheriff 
would  remain  in  office  until  a  successor  to  the  late  sheriff 
should  be  elected  or  appointed,  an  event  that  could  Aevei 
occur.    A  late  sheriff  can  have  no  successor. 

These  incongruities  can  only  be  avoided  by  holding  the 
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cection  fa-ier  consideration  to  apply  to  Tacancies  occurrii<g 
duriiig  the  term  for  which  the  sheriff  is  elected  or  appointed. 

But  if  the  section  does  not  embrace  the  case  of  tiie  death 
of  one  who  has  been  sheriff,  and  who  has  in  his  hands  an 
unexecuted  proeess,  there  then  is  no  person  authorized  to 
execute  process  after  the  death  of  the  late  sheriff,  for  in  the 
absence  of  legislation  authorizing  the  continuance  of  the 
power  of  an  under  or  deputy  sheriff,  like  the  power  of  any 
other  a^^t,  it  terminates  at  the  death  of  the  principal. 

It  is  unnecessary  to  say,  that  to  hold  the  powers  of  the 
under  sheriff  as  terminating  on  the  death  of  his  principal, 
there  would  be  no  security  against  an  abuse  of  power  or  neg- 
lect of  duty.  To  prevent  snch  mischief,  we  must  hold  that 
upon  the  death  of  a  late  sheriff  after  the  election  and  qualifi- 
cation of  his  successor,  section  72  applies,  and  the  under 
sheriff  has  vested  in  him  the  powers  of  the  late  sheriff  as  to 
all  business  in  the  hands  of  either  unfinished. 

It  follows  that  all  acts  and  omissions  of  the  under  sheriff, 
which  if  done^  or  omitted  by  the  late  sh^fi^  whereby  per- 
sons sustain  dami^es,  would  be  breaches  of  the  bond  of  the 
latter,  and  his  sureties  are  liable  for  such  damages ;  and  the 
sureties  of  the  under  sheriff  are  liable  upon  their  bond  for 
such  damages  to  the  representatives  of  the  sheriff.  I  can 
4>nly  justify  this  construction  on  the  ground  of  its  necessity 
and  on  the  further  ground  that  such  would  seem  to  have  been 
the  construction  given  to  the  section  in  question  ever  since 
the  adoption  of  the  Bevised  Statutes. 

If  we  are  right  in  the  construction  given  to  section  73,  this 
action  cannot  be  maintained.  The  late  sheriff  must  be 
deemed  to  be  in  office,  and  the  relation  of  principal  and 
agent  still  existing,  and  when  that  is  the  case,  the  under 
aheriff  or  agent  cannot  be  sued  for  misfeasance  or  noi^eaaance 
in  offiee.  The  action  must  be  brought  against  the  principal 
and  his  bail.  ( WalJen  v.  Damson,  15  W.,  575 ;  The  PeqpU 
V.  Dunningj  1  W.,  17.) 

It  is  said  by  the  chancellor,  in  Mason  v«  Sudam  {3 
J.  0.    B.y  172,  179),  if  a   sheriff  seizes  property   under 


84  CASES  IN  THE  SUPREME  COURT         [Jane, 

Bdtolph  V,  BluBt. 

execution,  and  dies  before  execntion  is  completed,  his 
representatives-  are  responsible  for  the  property  sequestered. 
The  statute  recognizes  this  mle  of  the  common  law  and  gives 
it  effect  through  the  under  sheriff^,  but  leaves  the  representa 
tives  of  the  deceased  sheriff*  liable.  In  the  case  cited,  the 
legislature  passed  a  law  authorizing  the  executors  of  the  late 
sheriff  to  execute  deeds  of  lands  sold  by  the  sheriff  in  his 
lifetime. 

This  conclusion  renders  it  unnecessary  to  examine  any 
other  question  in  this  case.  The  judgment  must  be  reversed 
and  new  trial  ordered,  costs  to  abide  event. 

Judgment  reversed. 


ITathanibl  Butolph  v.  Max  Blust. 
(GExncRAL  Tbrm,  Fourth  Depabtmbnt,  Jxnxjt,  1871.) 

A  city  alderman  or  Justice  of  the  peace  may  not,  it  seems,  at  common-law, 
arrest  or  cause  an  arrest  for  misdemeanor  not  amounting  to  breach  of 
the  peace,  without  warrant,  though  happening  in  his  presence. 

It  seems  that  section  7  of  the  charter  of  Syracuse  (Laws  of  1857, 
chapter  63),  which  authorizes  any  alderman,  &c.,  to  arrest,  detain  and 
take  before  the  police  Justice,  any  person  found  by  him  in  the  act  of  vio- 
lating a  city  ordinance,  confers  the  powers  for  arrest  belonging  to  con- 
stables, sheriffi  and  policemen,  and  th^  maybe  exercised  in  the  case 
mentioned  without  warrant 

And  it  seems  that  delay  by  the  alderman  for  a  half  hour  after  commission 
of  the  offence,  in  obtaining  the  services  of  an  officer  to  make  the  arrest, 
is  not  unreasonable  delay,  and  does  not  render  the  arrest  lll^gaL 

An  alderman  of  the  city  of  Syracuse  has  no  power  to  pursue  an  offender 
guilty  of  offence  less  than  felony,  though  committed  in  his  presence, 
and  arrest  him  outside  of  that  city. 

And  it  seems  that,  at  common-law,  an  officer  having  i)ower  to  arrest  for 
offences  happening  in  his  presence,  could  only  exercise  it  outside  of  his 
Jurisdiction  in  cases  ol  felony,  and  that  he  could  execute  a  warrant  fi>r 
arrest  beyond  his  Jurisdiction  only  in  such  cases. 

This  was  a  motion  by  the  plaintiff  for  a  new  trial,  upon  a 
case  and  exceptions,  ordered  to  be  heard  at  General  Term  in 
the  first  instanee. 
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The  complaint  claimed  damages  for  alleged  assault  and 
battery  and  false  imprisonment  of  the  plaintiff.  The  plain- 
tiff was  nonsuited  upon  his  own  evidence,  the  court  holding 
that  the  arrest  was  authorized  bj  law. 

The  facts,  as  they  appeared  in  evidence,  are  set  forth  in  tlie 
opinion  of  the  court 

c/I  D.  Oaarfiddy  for  the  plaintiff 

Pratty  MUohell  &  Brovm^  for  the  defendant. 

Present — ^Mulun,  P.  J.,  Johnson  and  Taloott,  JJ. 

MuLLiN,  P.  J.  The  defendant  was  an  alderman  of  the  city 
of  Syracuse.  In  May,  1870,  the  plaintiff  was  in  the  city  with 
a  horse  and  wagon.  The  horse  baulked,  and  the  plaintiff  beat 
him  with  his  whip  on  the  legs,  and  struck  him  with  it  on  his 
head.  The  defendant  saw  the  whipping,  and  deeming  it 
cruel,  told  the  plaintiff  to  desist,  or  he  would  have  him 
arrested.  The  plaintiff  told  defendant  he  would  whip  the 
horse  and  him  too.  The  defendant  went  for  a  police  officer 
to  make  the  arrest.  He  returned  in  about  half  an  hour,  and 
the  plaintiff,  seeing  them  approach,  went  across  the  city  line 
into  the  town  of  Salina.  The  defendant,  while  plaintiff  was 
in  Salina,  directed  the  police  officer  to  arrest  him,  and  he  did 
so.  The  officer  had  no  process  authorizilig  the  arrest.  He 
made  it  on  the  authority  of  defendant. 

After  the  arrest  was  made  some  violence  was  done  to 
plaintiff's  person.  He  was  taken  before  the  police  justice  of 
Syracuse,  and  an  examination  had. 

The  action  was  for  damages  resulting  from  the  imprison- 
ment, which  is  alleged  to  be  false.  The  court  nonsuited  the 
plaintiff,  and  directed  the  case  to  be  heard  on  exceptions,  in 
the  first  instance,  at  the  General  Term. 

Cruelty  to  an  animal  is  a  misdemeanor  as  well  by  the 
Revised  Statutes  (§  2  Statutes  at  Large,  717,  §  26)  as  by 
the  by-laws  of  the  city  of  Syracuse.  (§  6,  chap.  2,  of  Ordi- 
nances.) 
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By  the  charter  of  the  city  (§§  6,  7,  title  4,  Laws  of  1857, 
chap.  63)  the  violation  of  the  ordinance  is  declared  to  be  a 
misdemeanor. 

By  section  1,  title  S,  chapter  8,  part  4  of  the  Berised 
Statutes^  aldermen  of  cities  are  antliorised  to  execate  the 
powers  conferred  in  that  title. 

The  powers  thus  conferred  are  to  hear  complaints  against 
persons  accnsed  of  crime,  and  issue  process  for  their  arrest ; 
take  the  examination  when  the  prisoners  are  iM'oiighi  before 
them,  and,  in  certain  cases,  to  let  them  to  bail. 

At  common-law  an  arrest  conld  not  be  made  of  a  person 
charged  with  a  misdemeanor  except  on  warrant  of  a  magis- 
trate, tinloss  it  involved  a  breach  of  the  peace,  in  whidi  ease 
t'.e  offender  might  be  arrested  by  any  person  present  at  itF 
commission.  (1  Chitty,*  Criminal  Law,  16;  Carpenter  r. 
MUUy  29  How.  Pr.  E.,  473.)  But  in  cases  of  felony  it  might 
be-    (Same ;  Holley  v.  Jfia?,  8  Wend.,  860.) 

It  is  said  in  2d  Hale's  Pleas  of  the  Crown,  86,  that  if  • 
justice  of  the  peace  see  a  felony,  or  other  breach  of  the  peace, 
committed  in  his  presence,  he  may,  in  his  own  person,  appre- 
hend the  felon.  And  so  he  may  command  any  person  U 
apprehend  him,  and  such  a  command  is  a  good  warrant  with 
out  writing ;  but  if  the  felony,  or  other  breach  of  the  peace,  be 
done  in  his  absence,  then  he  must  issnb  warrant  in  writings 
tinder  his  seal,  to  apprehend  the  malefitctor ;  and  if  there  b« 
any  riot  or  breach  of  the  peace  likely  to  happen  by  a  tnmnltn 
ous  meeting,  &c.,  he  may  command  his  servants,  or  others  to 
prevent  it,  by  arresting  the  parties. 

A  constable,  it  is  said  by  the  same  author,  may,  by  his  own 
inherent  and  original  power,  imprison  a  person  for  a  breach 
of  the  peace,  and  certain  specified  misdemeanors  less  than  a 
felony ;  but  the  offence  with  which  plaintiff  is  charged  is  not 
one  of  them.    (2  Hale's  PI.,  90.) 

It  is  said  that  in  case  of  an  affray  the  constable  may,  with- 
out a  warrant,  arrest,  in  order  to  prevent  it;  yet,  if  the 
affray  be  past,  and  no  danger  of  death,  he  cannot  arrest  with- 
out warrant.    But  Hale  is  of  opinion  that  in  such  case  the 
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constable  may  arrest  aud  take  the  prisoner  before  a  justice  to 
find  surety  of  the  peaoe,  or  for  appearance. 

When  a  felony  la  committed,  or  in  case  of  suspicion  of 
felony,  and  the  accused  flies  into  another  county,  the  officer 
pursuing  may  follow  him  in  such  other  county  an4  arrest 
him;  but  when  he  makes  the  arrest,  he  must  take  the 
prisoner  before  a  magistrate  of  the  county  in  which  the 
arrest  is  made.    (3  Hale's  Pleas  Crown,  94.) 

It  follows  that  at  common-law  neither  the  defendant  nor 
the  constable  could  arrest  the  plaintiff  without  warrant,  as 
there  was  no  breach  of  the  peace.  It  remains  to  inquire 
whether  it  could  be  done  by  either,  under  the  charter  of  the 
city. 

Section  7  of  the  charter  provides  that  it  shall  be  lawful 
for  any  alderman  or  policeman  to  arrest,  detain,  and  take 
before  the  polioe  justice,  every  person  whom  they  or  any  of 
them  shall  find  committing  a  violation  of  any  ordinance  of 
the  city. 

By  this  section  the  officers  named  in  it  are  clothed  with 
powers  belonging  to  sheriffs,  constables,  and  police  officers, 
and  they  may  be  exercised  without  warrant.  The  object 
unquestionably  was  to  auth(»*ize  summary  arrests,  and  to 
obviate  the  delay  incident  to  procuring  a  warrant. 

The  defendant  found  plaintiff  committing  a  violation  of  an 
ordinance  of  the  city  and  was  therefore  authorized  to  arrest  him 
and  call  iq  the  aid  of  the  police  officer  to  effect  his  arrest,  as 
might  a  justice  of  the  peace  at  common-law  when  a  crime  was 
committed  in  his  presence.    (S  Hale,  86.) 

The  delay  of  half  an  hour  in  making  the  arrest  in  this  case, 
did  not  deprive  the  defendant  of  the  right  to  make  it. 

In  Regina  v.  Walker  (25  E.  L.  &  £.,  589X  it  was  held 
that  an  arrest  made  by  a  constable  for  resisting  him  in  mak- 
ing an  arrest,  two  hours  after  the  resistance,  was  unlawful. 
In  Taylor  v,  Strang  (3  Wend,  884),  it  is  said  that  an  arrest 
without  warrant,  for  breach  of  the  peace  in  presence  of  an 
officer,  may  be  made  within  a  reasonable  time.  (Bee  also  Der^ 
eanrt  v.  Carhishley  85  E.  0.  L.,  187).    What  is  a  reasonable 


88  CASES  IN  THE  SUPREME  COURT         [June, 

Bntolph  e.  BlosL 

time  is,  upon  undisputed  fact,  for  the  couii;  to  determine,  and 
half  an  hour  is  not,  in  my  opinion,  an  unreasonable  time. 

If  an  arrest  cannot  be  made  except  immediately  upon  the 
commission  of  an  offense,  in  many  cases  offenders  would 
escape  punishment. 

In  case  of  an  offense  committed  by  a  number  of  persons  in 
the  presence  of  an  alderman,  he  would  be  incapable  of  arrest- 
ing them  if  they  resisted.  If  he  may  not  delay  arresting 
until  he  can  procure  help,  punishment  would  be  rendered 
impossible. 

I  entertain  no  doubt  but  that  the  arrest  was  properly  made, 
provided  it  could  be  made  outside  the  limits  of  the  city. 

I  do  not  find  any  authority  upon  the  question  whether 
in  cases  of  misdemeanor  an 'officer  authorized  to  arrest  for  an 
offense  committed  in  his  presence,  may  pursue  the  offender 
out  of  his  own  jurisdiction.  At  common  law  it  was  the  duty 
of  such  an  officer,  in  cases  of  felony,  to  raise  the  hue  and 
C17  and  thus  pursue  the  criminal  into  any  other  jurisdiction 
and  there  arrest  him. 

This  power  being  limited  to  cases  of  felony,  it  would  seem 
that  no  such  right  of  pursuit  existed  in  cases  of  misdemeanors. 

At  common  law  an  arrest  on  warrant  must  be  made  witliin 
the  jurisdiction  of  the  officer  who  issued  it.  (1  Chitty  Crim. 
Law,  49.) 

It  would  be  somewhat  singular  if  an  officer  without  a  war- 
rant could  arrest  beyond  his  jurisdiction,  when  upon  a  war- 
rant he  could  not. 

In  felony  an  arrest  on  a  warrant  of  the  justice  could  be 
made  anywhere  within  the  county  (1  Chitty  Crim.  Law,  49), 
but  in  case  of  misdemeanor,  the  arrest  must  be  made  within 
the  jurisdiction  of  the  officer  issuing  it. 

Violations  of  municipal  regulations  could  be  committed 
with  impunity,  if  the  officer  who  is  present  at  the  commission 
of  the  offence  must  stop  at  the  city  or  village  boundary  when 
in  pursuit  of  an  offender,  because  his  jurisdiction  there  ends. 
Yet  I  find  no  case  that  authorizes  him  to  arrest  beyond  the 
city  or  village  limits. 
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No  such  right  existed  at  common  law  when  the  officer  was 
without  warrant,  and  I  know  of  no  provision  of  law  that 
authorizes  it  now. 

The  nonsuit  must  be  set  aside  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

New  trial  granted. 


Thb  People  ex  rel.  Talhadge  Dblafield  v.  William  E 

HuGHirr,  County  Judge,  &c. 

(General  Term,  Fourth  Defarthent,  September,  1871.) 

In  proceedings  to  bond  municipal  corporations  in  aid  of  railroads  (L.  1869, 
p.  2d03)  a  petition  must  be  presented  to  the  county  Judge,  signed  by  the 
requisite  number  of  tax-payers  (g  1)  before  he  is  authorized  to  make  an 
order  for  notice  of  a  hearing. 

Several  petitions  may  be  signed,  and  they  may  be  presented  to  the  Judge  at 
different  times. 

The  act  (§  2)  requires  personal  appearance  and  consent*  before  the  county 
Judge,  at  the  time  and  place  designated  for  taking  proof,  by  tax-payers 
who  have  not  signed  the  petition,  as  indispensable  to  their  being  counted 
as  consenting. 

Expression  of  a  desire  by  some  of  the  petitioners  in  their  petition  that  the 
proceeds  of  the  proposed  bonds  shall  be  inyested  in  first  mortgage  bonds 
of  the  railroad,  does  not  render  the  petition  insufficient  or  informal. 

It  seems,  in  the  absence  of  any  expression  of  desire  on  the  subject  in  the 
petition,  the  commissioners  could  be  restrained  from  investing  in  bonds 
not  reasonably  well  secured. 

An  averment  in  the  petition  that  the  subscribers  constitute  a  minority  of 
the  tax-payers,  and  represent  a  majority  of  the  taxable  property  on  the 
last  assessment  roll  of  the  town  is  indispensable,  and  without  it  the 
petition  is  fatally  defective. 

The  assessment  roll  which  is  to  furnish  the  names  of  tax-payers  and 
amounts  assessed,  is  the  last  roll  which  has  been  revised  and  corrected 
by  the  supervisors. 

Whether  a  clause  in  the  petition  desiring  the  commissioners  to  invest  the 
proceeds  of  the  town  bonds  in  the  stock  or  bonds,  or  both,  of  the  rail- 
road, will  not  render  it  invalid.    Quere, 

It  seems  the  power  to  name  the  sum  for  which  bonds  may  issue  must  be 
exercised  by  the  tax-payers,  and  may  not  be  delegated. 
Lansing — ^Vol.  V.        12 
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This  was  a  writ  of  certior^bri  to  the  ooonty  judge  of 
Oaynga  county,  bringiog  up  for  review  hi«  proceedings  upon 
a])plication  of  certain  tax-payers  of  the  town  of  Ledyard  in 
tbat  county,  for  the  purpose  of  bonding  that  town  in  aid 
oi  the  Cayuga  Lake  Eailroad  Company. 

It  appeared  from  the  return  to  the  writ  that  n  petition  was 
presented  to  the  defendant  on  the  15th  of  November,  1870, 
by  one  Gardner  C.  Gifford,  setting  forth  as  follows,  viz. : 

^^  To  the  County  Judge  of  Cayuga  CourU}/  : 

"  The  petition  of  Gardner  C.  Gifford,  of  the  town  of  Led- 
yard, in  said  county,  respectfully  represents  and  sets  forth : 

^^  1.  That  a  majority  of  the  tsjc-payere  of  the  said  town, 
which  xs  a  municipal  corporation  within  this  State,  whose 
names  appear  upon  the  last  preceding  assessment  roll  of  said 
corporation  as  owning  or  representing  a  majority  of  the  taxar 
ble  property  within  the  corporate  limits  of  said  town,  hereby 
uniting  with  your  petitioner,  also  one  of  the  said  tax-payers, 
desire  to  avail  themselves  of  the  rights  and  privil^es  designed 
and  secured  by  chapter  907  of  the  Laws  of  1869,  fox  the  pur- 
pose of  furthering  the  construction  of  the  Cayuga  IjJse  raO 
road. 

^^  2.  That  the  said  petitioners  are  a  majority  of  the  tax-pay- 
ers of  said  town,  and  that  they  represent  upon  said  assesssment 
roll  such  a  majority  of  the  taxable  proper^  of  the  said  town, 
as  aforesaid. 

^^  3.  Your  petitioners  desire  that  the  said  town  of  Ledyard 
shall  create  and  issue  its  bonds  to  the  amount  of  one  hundred 
thousand  dollars  ($100,000),  which  sum  is  less  than  ten  par 
cent  of  the  whole  amount  of  the  taxable  property,  as  shown 
by  said  roll,  and  that  the  same,  or  the  proceeds  thereof,  may 
b^  invested  in  the  stock  or  bonds  of  the  said  railroad  company, 
onder  and  in  pursuance  of  the  provisions  of  the  said  act|  enti- 
tled ^  An  act  to  amend  an  act  entitled  an  act  to  authorise  the 
formation  of  railroad  corporations,  and  to  regulate  the  same, 
passed  April  2d,  1850,'  passed  Hay  lath,  1869. 

^  Tour  petitioner  further  shows  that  the  original  petiticni 
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of   the   said  majority  of  tax-payers  are  eeTerallj  hereto 
annexed. 
«  AuBUBN,  UTav.  15, 1870. 

«  GARDNER  0.  GIFFORD.^ 

"  Cayuga  Countt,  «9. ; 

"  Gardner  0.  Gifford,  of  Ledyard,  in  the  said  county,  being 
duly  affirmed,  doth  depose  and  say  that  he  is  the  above 
described  petitioner,  and  one  of  the  original  petitioners  whose 
names  are  signed  to  the  annexed  petitions  therein  referred 
to ;  that  he  has  read  the  foregoing  petition,  and  knows  the 
contents  thereof;  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  those  matters  which  are  therein  stated  on  informa- 
tion and  belief;  and  that,  as  to  those  matters,  he  believes  it 

to  be  true. 

«  GARDNER  0.  GIFFORD, 

"  Subscribed,  etc.^' 

That  accompanying  the  petition  were  a  number  of  copies  of 
printed  petitions,  each  bearing  a  number  of  signatures  of  cer- 
tain tax-payers  of  the  town  of  Ledyard,  as  follows^  rix. : 

^^  To  the  Honorable  W.  £.  Huohctt,  County  Judge  qf  Cayuga 
Qounty: 

^^  The  petition  of  the  undersigned  residents  and  others,  and 
whose  names  appear  upon  the  tax  list  and  assessment  roll  of 
the  town  of  Ledyard,  in  said  county,  as  owning  or  represent- 
xng  certain  taxable  property  in  the  corporate  limits  of  said 
vown,  respectfiilly  shows : 

^  That  the  said  petitioners  desire  that  the  said  town  of 
Ledyard  shall  create  and  issne  its  bonds  to  the  amount  of  one 
liundred  thousand  dollars,  and  that  the  same,  or  the  proceeds 
thereof,  shall  be  invested  in  the  stock  or  bcmds,  or  both,  of 
^  The  Cayuga  Ldhe  Sailroad  Ctmypany^  in  pursuance  of  an 
act  of  the  Legislature  of  the  State  of  New  T<»rk,  entitled 
<  An  act  to  amend  an  act  to  authcnrize  the  formation  of  rail 
road  corporations,  and  to  rogulate  the  same,  passed  April  Sd, 
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1850,'  so  as  to  permit  municipal  corporations,  &c.,  &c.j  passed 
May  18, 1869  (chap.'  907  of  Laws  of  1869). 

"  And  in  furtherance  of  the  objects  of  said  act,  we  have 
hereunto  signed  our  names  at  the  said  town  of  Ledyard." 

Here  followed  the  signatures,  and  opposite  each,  respec- 
tively, the  amount  of  property  assessed  to  the  petitioners. 

Of  206  signatures  subscribed  to  the  several  petitions,  nine 
were  subscribed  to  a  petition  differing  in  no  way  from  the 
others,  except  that  it  requested  the  investment  to  be  made  in 
the  first  mortgage  bonds,  &c.,  instead  of  in  stock  or  bonds,  or 
both.  These  nine  tax-payers  were  assessed,  in  the  aggregate, 
,  $15,520.    ^  r 

The  county  judge,  upon  presentation  of  the  petitions, 
made  an  order  for  publication  of  notice,  appointing  a  time 
(December  12th  then  next)  and  place  at  which  he  would  pro- 
ceed to  take  proof,  &c.  He  was  afterward,  upon  the 
day  and  at  the  place  named,  attended  by  the  petitioner 
Gifford  and  certain  other  of  the  petitioners,  where,  upon 
proo&  of  service,  the  signatures  of  subscribers  were  proved 
to  the  number  of  206,  representing  $630,183.  There  were 
also  produced  to  the  judge  then  for  the  first  time  certain 
other  petitions  substantially  like  a  majority  of  the  former, 
duly  signed  by  ten  other  different  tax-payers  of  the  town, 
who  were  assessed  upon  the  tax  list,  and  their  signatures  and 
identity  duly  proved,  and  who  were  assessed  for  property 
valued  in  the  aggregate  at  $10,750.  These  ten  subscribers 
did  not  personally  appear;  whereupon,  upon  objection, 
the  names  were  excluded  from  the  number  of  tax-payers  con- 
senting to  the  proceedings.  Objections  were  likewise  sus- 
tained to  the  consideration  of  the  application  of  the  nine 
tax-payers  whose  petition  expressed  a  desire  for  the  first 
mortgage  bonds  of  the  road.  The  total  assessed  property 
necessary  to  make  up  the  amount  required  by  the  law  was 
found  by  the  county  judge  to  be  $637,760;  and  exclud- 
ing the  amounts  for  which  the  ten  petitioners  whose  peti- 
tions were  first  presented  at  the  hearing,  and  the  nine  whose 
petition  desired  first  mortgage  bonds,  left  the  aggregate  amount 
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of  property  of  the  petitioners  $614,663.    The  county  iud^e 
refused  to  appoint  commissioners. 

Cox  db  Averyj  for  the  relator. 

H.  L.  Comstock^  for  the  defendant. 

Present — ^Mullin,  P.  jT.,  Johnson  and  Talooti,  JJ. 

MuLLiN,  P.  J.  Proceedings  that  are  to  impose  a  charge 
upon  the  property  of  the  citizen,  not  only  without  his  con- 
sent, but  against  his  will,  should  conform  strictly  to  the  law 
that  authorizes  them.  There  can  be  no  intendment  in  favor 
of  such  proceedings ;  they  must  be  able  to  stand  upon  the  law 
or  they  must  fall. 

Bonding  towns  in  aid  of  railroad  companies  is  becoming 
oppressive,  and  the  proceedings  are  sometimes  conducted  in  a 
manner  little  creditable  to  those  who  have  them  in  charge ; 
un&ir  means  being  resorted  to  in  order  to  obtain  signatures 
to  the  consent  to  the  issue  of  the  bonds. 

These  considerations  should  have  no  other  influence  upon 
the  minds  of  judges  than  to  induce  them  to  require  a  strict 
compliance  with  the  statute  before  the  authority  to  issue 
bonds  is  held  to  be  established. 

In  this  case,  the  legality  of  the  proceedings  to  bond  the 
town  of  Ledyard,  in  the  county  of  Cayuga,  is  objected  to  on 
several  grounds^: 

1st.  That  a  petition  si^ed  by  a  number  of  tax-payers  con- 
senting to  bonding,  and  whose  consents  are  necessary  in  order 
to  constitute  a  majority  of  the  tax-payers  of  the  town,  was 
not  presented  to  the  county  judge  until  the  day  assigned  for 
the  hearing  before  him,  and  that  such  consents  were  not  valid 
and  could  only  be  made  so  by  the  persons  appearing  person- 
ally before  the  county  judge. 

2d.  That  some  of  the  petitioners  necessary  to  constitute  a 
majority,  signed  a  petition  in  which  consent  was  given  that 
the  moneys  ta  be  raised  should  be  invested  in  the  first  mort- 
gage bonds  of  the  Oayuga  Lake  Bailroad  Oompany,  while  the 
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petitioneiB  of  the  others  eonseiiting,  snthoriEed  tlie  invest- 
ment in  the  stock  or  bonds,  or  both,  of  sftid  eompany. 

3d.  The  petitions  do  not  state  that  the  sabscribers  constitute 
a  majority  of  the  tax-payers  appearing  on  the  la^  assessment 
roll  of  the  town. 

4th.  The  assessment  roll  of  1869,  in  reference  to  which  the 
consents  were  obtained,  was  not  the  last  assessment  roll  of 
the  town,  that  for  1870  having  been  completed  before  said 
petitions  were  signed* 

let.  As  to  the  fiist  objection : 

The  first  section  of  chapter  907  of  the  Laws  of  1869,  pro- 
viding for  boiiding  towBs  in  aid  of  railroad  companies,  pro- 
vides that  whenever  a  majority  of  the  tax-^yers  of  any 
mnnicipal  corporation,  whose  names  appear  on  the  last  pre- 
ceding tax  list  as  owning  or  representing  a  majority  of  the 
taxable  pi*operty  in  said  corporation,  shall  make  application 
to  the  county  judge  of  the  county  in  whidi  such  corporation 
is  fiituated,  by  petition  verified  by  one  of  the  petitioners,  set- 
ting forth  that  they  are  such  majority  of  tax-payers,  and  that 
they  desire  that  such  corporation  shall  issue  bonds  to  an 
amount,  to  be  named  in  such  petition,  and  invest  the  same^ 
or  the  proceeds  thereof,  in  the  stock  or  bonds  (as  said  petition 
may  direct)  of  such  railroad  company  in  this  State  as  may 
be  named  in  such  petition,  it  shall  be  the  duty  of  the  county 
judge  to  order  the  publication  of  a  notice,  &&,  that  he  will, 
on  a  day  to  be  named  by  him,  proceed  to  take  proof  of  the 
facts  Btated  in  said  petition  as  to  the  number  of  tax-payers 
joining  in  such  petition,  and  as  to  the  amount  of  taxable 
property  represented  by  them. 

The  second  section  provides  that  said  county  judge  shall 
take  proof  of  the  facts  stated  in  said  petition ;  and  if  it  satis- 
factorily appears  that  said  petitioner,  or  said  petitioners  and 
such  other  tax-payers  of  said  town  as  may  then  and  these 
appear  before  him,  and  express  a  desire  to  join  as  petitioners, 
do  represent  a  majority  of  the  tax-payers  of  said  corporatioa 
in  number  and  amount  of  taxable  property,  he  shall  ac 

ju^ge,  &C. 
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In  order  to  comply  with  the  first  flection  of  this  Btatute  a 
petition  or  petitions,  signed  by  those  representing  themselves 
to  be,  and  who  are  such  majority,  as  proved  by  the  oath  of 
one  of  them,  mu«t  be  presented  to  the  county  judge;  and 
until  that  is  done,  he  cannot  make  an  order  assignmg  a  day 
for  taking  proofs  as  to  the  facts  stated  in  the  petitii»n. 

It  is  not  necessary  that  the  petitioners  should  all  sign  one 
petition,  nor  that  all  the  petitions  should  be  delivered  to  the 
county  judge  at  the  same  time,  or  on  the  same  day,  but  they 
must  all  be  before  him  when  he  makes  the  orden 

If  the  tax-payers  wish  to  consent  but  do  not  sign  the  peti- 
tion presented  to  the  judge,  they  must  appear  before  him  at 
the  time  and  place  designated  for  tlie  taking  proof,  and  then 
and  there  express  a  desire  to  join  in  the  petition. 

The  statute  contemplates  a  personal  appeaxHuoc.  An 
appearance  in  person  is  indispensable  to  authorixe  the  county 
judge  to  count  sach  tax^payers  as  consenting  to  the  issue  of 
bonds.  It  would  be  a  perversion  of  the  language  of  the  sta- 
tute to  hold  that  signing  a  petition  is  an  appearance,  or  that 
such  petition  is  the  expression  of  a  desire  to  join  as  petitioners. 
I  am,  therefore,  of  the  opinion  that  the  county  judge  properly 
rejected  the  names  of  those  ten  tax-payers  who  signed  the 
petition  presented  at  the  hearing,  but  did  not  appear  before 
him. 

2d.  As  to  the  expression  by  nine  of  the  tax-payers  of  their 
desire  that  the  proceeds  of  the  bonds  issued  by  the  town 
should  be  invested  in  the  first  mortgage  bonds  of  the  railroad 
company,  I  cannot  agree  with  the  county  judge  that  the 
petition  containing  this  language  is  informal  or  insufficient. 
A  first  mortgage  bond  is  a  bond  of  the  company,  and  there  is 
no  evidence  or  presumption  that  more  than  one  mortgage 
will  ever  be  issued. 

If  it  should  turn  out  that  all  the  bonds  secured  by  the  first 
mortgage  were  disposed  of  before  commissioners  of  Ledyard 
obtained  the  means  to  purchase  bonds  for  the  town,  but  bonds 
secured  by  a  second  mortgage  were  for  sale,  what  then  would 
be  the  situation  uf  the  commissioners  f     If  the  condidon 
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referred  to  is  valid,  they  would  not  buy  the  bonds,  and  as  9 
consequence  the  investment  must  be  abandoned. 

This  is  one  view  of  the  question ;  but  let  us  suppose  that 
the  property  of  the  company  is  only  sufficient  to  secure  the 
lirst  issue  of  bonds.  Would  the  commissioners  be  acting  in 
good  faith  if  they  purchased  those  purporting  to  be  secured 
by  a  second  mortgage  ?  Most  certainly  not.  If  there  are  any 
bonds  secured  by  a  mortgage  on  the  property  of  the  company, 
they  are  those  secured  by  the  first. 

The  limitation,  therefore,  to  bonds  under  a  first  mortgagi) 
is  to  bonds  best  secured,  and  such  a  direction  is  not  pro- 
hibited by  the  statute.  If  nothing  was  said  on  the  subject  in 
the  petition,  the  commissioners  could  be  restrained  from 
investing  in  bonds  not  reasonably  well  secured. 

3d.  As  to  the  necessity  of  averring  in  the  petition  of  tho 
tax-payers  that  they,  the  subscribers  thereto,  constitute  a 
majority  of  tax-payers,  and  represent  a  majority  of  the  taxable 
property  on  the  last  assessment  roll  of  the  town,  I  think 
this  allegation  is  indispensable.  It  is  required  by  the  very 
terms  of  the  statute,  and  the  court  has  no  power  to  dispense 
with  it. 

There  is,  however,  a  sufficient  reason  why  such  a  statement 
should  be  contained  in  the  petition.  The  averment  that  the 
subscribers  are  the  majority  of  the  tax-payers  and  represent  a 
majority  in  amount  of  the  taxable  property,  presents  the 
very  issue  to  be  tried  by  the  county  judge.  "  He  is  to  take 
proofs  of  said  allegations  in  said  petition."  This  cannot  be 
done  if  no  such  allegations  are  contained  in  it.  The  petition 
is  in  this  respect  fatally  defective. 

4th.  That  the  assessment  roll  of  1870,  and  not  that  of  1869, 
should  have  been  resorted  to,  in  order  to  ascertain  who  were 
tax-payers  and  the  amount  of  taxable  property  in  said  town. 

The  legislature  intended  to  make  the  last  completed  assess 
ment  roll  of  the  town  the  one  to  which  resort  should  be  had. 
A  tax  roll  is  completed,  so  far  as  the  assessors  are  concerned, 
when  it  is  delivered  to  the  supervisor ;  but  as  by  the  Revised 
Statutes  (1  Statutes  at  Large,  367,  §  31),  the  supervisors  at 


isn.]  OF  THE  STATE  OF  NEW  YORK  97 

The  People  ex  rel.  Delafield  o.  Hughitt 

1 

their  annual  meeting  may  increase  the  valuation  of  some  of 
the  towns  of  their  county  and  reduce  that  of  others,  it  would 
be  impossible  before  they  have  acted  to  ascertain  the  aggre- 
gate property  of  any  particular  town.  Again,  boards  of 
supervisors  are  authorized  to  strike  from  the  assessment  roll 
the  names  of  the  persons  illegally  assessed.  Until  this  power 
is  exercised,  neither  the  number  of  tax-payers  nor  the  amount 
of  taxable  property  can  be  ascertained. 

It  follows  that  the  assessment  roll,  which  is  to  furnish 
names  and  amounts,  must  be  the  one  that  has  been  reviewed 
and  corrected  by  the  supervisors.  In  this  case  the  roll  of 
1869  is  the  only  one  that  can  be  assumed  to  be  the  proper 
one. 

The  question  is  not  discussed  by  counsel  whether  the  clause 
in  the  petition  desiring  the  commissioners  to  invest  the  pro- 
ceeds of  the  bonds  of  the  town  in  the  stock  or  bonds,  or  both, 
of  the  railroad  company,  is  valid. 

I  do  not  put  my  decision  in  this  case  upon  the  invalidity 
of  the  petition  by  reason  of  that  clause,  as  it  has  not  been 
argued  by  counsel ;  but  I  do  not  desire  that  by  not  alluding 
to  it,  I  shall  be  considered  as  assenting  to  its  validity. 

The  statute  provides  that  the  petitioners  shall  state  in  the 
petition  the  amount  for  which  they  consent  the  bonds  of  the 
town  shall  be  issued,  and  that  the  same  may  be  invested  in 
the  stock  or  bonds  of  such  railroad  company  in  this  State  as 
shall  be  named  therein. 

The  petitioners  alone  have  the  right  to  determine  in  which 
of  two  species  of  property  the  proceeds  of  the  bonds  shall  be 
invested.  They  have  the  power  to  say  they  shall  be  invested 
in  both  stock  and  bonds,  and  no  power  is  given  to  them  to 
authorize  any  other  persons  to  determine  for  them.  Under 
the  clause  in  question  the  election,  whether  the  investment 
shall  be  in  both  or  in  either  bonds  or  stock,  is  given  to  the 
commissioners  in  violation  of  the  manifest  intention  of  the 
legislature. 

In  a  case  heard  before  me  in  Oneida  county,  I  think  the 
petition  authorized  a  sum  not  exceeding  $50«000  or  some 
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other  sum  to  be  raised.  I  was  constrained  to  hold  that  the 
power  to  name  the  sum  for  which  bonds  might  issue  must  be 
fixed  bj  the  tax-payers  and  the  power  could  not  be  delegated. 
I  therefore  held  the  proceedings  to  issue  bonds  illegal  and 
void. 

I  am  unable  to  perceive  any  distinction  between  that  case 
and  this.  If  I  was  right  then,  I  am  right  now.  But  as  tlie 
decision  of  this  case  does  not  rest  on  this  point,  I  shall  not 
consider  it  &rther. 

The  judgment  of  the  county  judge  is  affirmed  and  the  e&r 
tiorari  quashed,  with  costs  to  be  paid  by  the  relator. 

Judgment  affirmed. 


Sally  Murbay,  Administratrix,  etc.,  Kespondent,  v.  Zssa  W, 

FiSHEB,  Appellant. 

(Gbkbral  Tbrm,  Fourth  Dbfabtusnt,  Seftemjbeb,  187L) 

The  statute  of  limitations  of  this  State  is  applica'ble  to  a  contract  made  h 
a  foreign  State. 

W^ere  the  maker  and  payee  of  a  note  made  in  Pennsylvania,  resided  there 
bat  afterward  removed  into  this  State,  and  the  former  returned  to  Penn 
sylvania  after  a  three  years'  residence  here, — RM^  that  the  statute  o^ 
limitation  ceased  to  run  with  the  makers  return  to  Pennsylvania,  ani 
that  this  was  so  notwithstanding  he  frequently  came  back,  and  was 
openly  in  this  State,  with  knowledge  of  the  payee. 

This  was  an  appeal  by  the  defendant  from  a  judgment  in 
favor  of  the  plaintiff,  upon  trial  by  the  court  without  a  jury. 
The  facts  are  stated  in  the  opinion. 

E,  A,  Anderson^  for  the  apppellant. 

James  G.  Johnson^  for  the  respondent. 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

MuLLiN,  P.  J.  The  plaintiff  sues  to  recover  the  amount  due 
on  a  note  made  at  Bradford,  in  the  State  of  Pennsylvania,  by 
the  defendant,  payable  to  William  Murray  or  bearer,  one  day 
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after  date,  for  the  sum  of  ninety-four  dollars,  and  dated  the 
5th  day  of  October,  1852.  The  defendant  pleaded  the  statute 
of  limitations. 

When  the  note  was  made  the  parties  resided  in  Pennsyl- 
vania; some  three  or  four  weeks  thereafter  the  plaintiff's  intes- 
tate removed  into  this  State,  and  continued  to  reside  here 
until  his  death. 

About  two  years  after  the  date  of  the  note,  defendant 
removed  into  this  State  and  resided  here  three  years.  The 
intestate  knew  of  his  residence  in  the  State,  having  been  fre- 
quently at  defendant's  house. 

At  the  end  of  the  three  years  defendant  moved  back  to  and 
resided  in  Pennsylvania,  and  from  that  time  until  the  trial, 
was  openly  in  this  State  to  the  knowledge  of  intestate  as 
often  as  twice  a  week. 

This  action  was  conimenced  October  5,  1869. 

The  plaintiff  was  duly  appointed  administratrix  of  her  huA- 
band's  estate,  and  brings  this  action  as  such. 

The  court  ordered  judgment  for  the  plaintiff  for  the  amount 
of  the  note  and  interest. 

Notwithstanding  the  contract  was  made  in  Pennsylvania, 
the  statute  of  limitations  of  this  State  applies  to  it.  (Story 
on  tlie  Conflict  of  Laws,  §  57T ;  4  Cow.,  630,  note  10 ;  Power 
V.  Hathaway,  43  Barb.,  214 ;  3  Abb.  Dig.,  714,  §  1.) 

Section  100  of  the  Code  provides  that  if  when  the  cause  of 
action  accrues  against  any  person,  he  shall  be  out  of  the  State, 
Bueh  action  may  be  eommenced  within  the  times  herein  respec; 
lively  limited  after  the  return  of  such  person  into  the  State, 
and  if  after  such  cause  of  action  shall  have  accrued  such  per- 
son shall  depart  from  and  reside  out  of  this  State,  or  remain 
continuously  absent  therefrom  for  the  space  of  one  year  or 
more,  the  time  of  his  absence  shall  not  be  deemed  or  taken  as 
a  part  of  the  time  limited  for  the  commencement  of  such 
actions. 

The  words  ^^  or  remain  carMnuoudy  aba^nt  therefrom  far 
the  9paoe  of  one  yea/r  or  more^'^  were  inserted  in  the  seetioDi 
in  1867- 
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The  Statute  did  not  begin  to  run  against  the  demand  until 
the  defendant  came  into  this  State.  {Oans  v.  Franhj  36 
Barb.,  320.) 

Two  years  had  run  from  the  maturity  of  the  note  before 
defendant  came  into  the  State  to  reside. 

JBy  remaining  in  the  State  three  years  he  was  entitled  to 
the  benefit  of  that  length  of  time  toward  the  six  years'  bar. 

At  the  expiration  of  the  three  years  he  removed  from  the 
State,  and  has  resided  out  of  it  ever  since.  No  part  of  the 
time  that  has  elapsed  since  he  removed  into  Pennsylvania  to 
reside,  can  be  allowed  him  as  any  paft  of  the  six  years.  The 
statute  is  peremptory,  that  when  the  debtor  leaves  after  the 
cause  of  action  accrues,  no  part  of  such  non-residence  shall  be 
allowed  him.  {McCord  v.  WoodhvUy  27  How.  Pr.  R.,  54,  and 
cases  cited.) 

Upon  the  evidence  the  action  was  not  barred  and  the  judg 
ment  must  be  affirmed. 

Judgment  affirmed. 


Philander  £.  Hall,  Appellant,  v.  Mebbiok  MuKasB, 

Respondent. 

(General  Term,  Fourth  Defarthbht,  Septbxber,  1871.) 

An  order  of  arrest  granted  by  a  justice  of  the  Supreme  Court  in  due  form, 
on  affldayitS)  setting  forth  but  slight  evidence  of  the  requisite  facts  (Code, 
§  181),  and  which,  on  motion  to  set  the  order  aside,  would  be  insoi&cient 
to  support  it,  is  nevertheless  within  the  jurisdiction  of  the  Judge,  and  is  a 
protection  to  the  party  obtiuning  it,  as  well  as  to  the  judge  who  grants, 
and  oflGlcer  making  an  arrest  under  it,  before  it  is  set  aside.  Such  an 
order  is  merely  erroneous. 

Where  an  order  of  arrest  is  based  on  affidavit  in  which  the  statement  that 
the  defendant,  in  removing  his  property,  intends  to  defraud  his  creditors,  is 
made  upon  the  deponent^s  beUef,  derived  from  statements  made  by  a  cer- 
tain specified  person,  and  others,  the  affidavit  Is  legally  sufficient  to  war- 
rant the  order  in  the  first  instance.  (Kerr  v.  Mounts  28  N.  Y.,  057,  and 
J^fotyy^  TaCei,  52  Barb.,  287,  explained  and  distinguished.) 
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This  case  came  before  the  coart,  upou  a  case  made  and 
exceptions  ordered  to  be  heard  at  General  Term  in  the  firbt 
instance. 

The  action  was  brought  to  recover  damages  for  false 
imprisonment  The  defendant  justified  under  an  order  of 
arrest  granted,  in  an  action  pending  in  the  Supreme  Court,  by 
a  justice  thereof. 

It  appeared  that  the  defendant  was  one  of  the  indorsers  of 
a  promissory  note  made  by  the  plaintiff,  and,  as  such,  was 
sued  with  the  plaintiff  by  the  holder.  The  Flour  City  National 
Bank  of  Rochester.  That  after  the  commencement  of  the 
action,  upon  the  affidavit,  first,  of  the  president  of  the  bank, 
showing  a  cause  of  action  against  Hall,  the  plaintiff  here,  con- 
tinued as  follows : 

"  And  deponent  further  says,  that,  as  he  is  informed  by 
Horace  D.  Mallory,  whose  affidavit  is  hereto  annexed,  and  is 
also  otherwise  informed  and  verily  believes,  the  said  defend- 
ant. Hall,  is  about  to  remove  all  his  property  from  this  State, 
with  intent  to  defraud  his  creditors,  and  especially  to  defraud 
this  plaintiff,  and  that  he  has  disposed  of  his  property,  not 
money,  and  converted  it  into  money  and  securities,  with  the 
like  intent,  and  intends  himself  to  depart  from  this  State  and 
take  with  him  the  proceeds  of  his  property  so  disposed  of, 
with  like  intent." 

And  also,  upon  the  affidavit  of  Mallory,  by  which  it 
appeared  that  the  deponent  had  purchased  a  horse  of  Hall, 
since  the  commencement  of  the  action  against  him,  and  a  few 
days  before  the  order  of  arrest,  and  at  the  time  of  the  pur- 
chase ;  that  Hall  then  remarked  to  deponent,  that  the  horse 
was  the  last  of  his  property  that  he  had  disposed  of,  and  that 
if  he.  Hall,  were  not  going  away,  deponent  would  not  buy  it 
for  any  such  price ;  that  then  deponent  inquired  when  and 
where  he.  Hall,  was  going,  and  he  answered  that  he  was 
going  to  St.  Louis,  Missouri,  with  the  intention  of  remaining 
there  if  things  looked  to  suit  him,  and  that  he  intended  to  start 
for  there  on  the  next  Monday  morning. 

It  also  appeared  that  the  defendant  had  been  instrumental 
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in  securing  the  arrest,  by  his  directions  to  the  sheriff,  and 
delivery  to  him  of  the  order  and  affidavits  for  service. 

Edwin  Hick$y  for  the  plaintiff. 

E.  G.  Latham,  for  the  defendant. 

Present — ^Mullin,  P.  J.,  Johkson  and  Taloott,  J  J. 

MuLLiN,  P.  J.  The  defendant  delivered  to  the  sheriff  the 
order  of  arrest  and  directed  him  to  make  the  arrest.  He 
thereby  became  liable  to  the  plaintiff  for  false  imprisonment, 
if  it  was  illegal.  {Judson  v.  Cooky  11  Barb.,  642 ;  Davis  v. 
Newkirk,  5  Den.,  92 ;  1  Wait's  Practice,  809 ;  Brimn  v.  Chad- 
#cy,  89  Barb.,  253.) 

The  officer  had  jurisdiction  to  make  the  order  and  it  itas 
regular  on  its  face ;  the  sheriff  was  therefore  protected  for 
making  the  arrest,  and  that  protection  was  not  impaired  by 
Betting  aside  the  order.    {Henry  v.  Loioelly  16  Barb.,  268.) 

When  process  is  issued  by  a  court  or  officer  without  having 
jurisdiction,  it  is  void  and  is  a  protection  io  no  one ;  not  even 
the  officer  who  executes  it,  if  the  defect  appears  on  its  fiice. 
In  sueli  ease  it  is  not  necessary  to  move  to  set  it  aside.  But 
when  the  process  is  irregular  mei'ely,  it  is  a  protection  to  all 
persons  acting  in  obedience  to  it  until  it  is  set  aside.  When  set 
aside,  the  general  rule  is  that  it  is  not  a  protection  to  any  one 
but  the  officer  who  executes  it. 

In  the  case  before  us  the  action  was  commenced  by  service 
of  the  summons  on  the  plaintiff  on  the  7tn  of  May,  1866 ;  the 
order  of  arrest  was  made  on  the  80th  day  of  the  same  month. 
It  follows  that  the  cotrrt  in  which  the  action  was  pending, 
and  the  officer  who  made  the  order  of  arrest  had  jurisdiction. 
(Code,  §  139.) 

The  order  might  be  irregular  but  could  not  be  void,  because 
the  affidavits  J>resented  to  the  officer  did  not  conform  to  the 
provisions  of  the  Code  relating  to  attachments.  {Fvrman  v. 
WaU&r,  IS  How.  Pr.  R.,  849.) 
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If,  however,  the  queetion  was  one  of  jurisdiction  and  not 
of  regularity,  the  order  must  be  held  valid. 

When  certain  facts  are  to  be  proved  to  a  court  of  special 
and  limited  jurisdiction  as  a  ground  for  issuing  process,  if 
there  be  a  total  defect  of  evidence  as  to  any  essential  fact,  the 
process  will  be  declared  void  in  whatever  form  the  question 
may  arise.  But  when  the  proof  has  a  legal  tendency  to  make 
out  a  proper  case  in  all  its  parts  for  issuing  the  process,  then, 
although  the  proof  may  be  slight  and  inconclusive,  the  pro- 
cess will  be  valid  until  it  is  set  aside  by  a  direct  proceeding 
for  that  purpose.  In  the  one  case  the  court  acts  without 
authority,  in  the  other  it  only  errs  in  judgment  upon  a  ques- 
tion before  it  for  adjudication.  [MiUer  v.  Brinkerhoffy  4 
Den.,  118,  and  cases  cited.) 

The  ground  on  which  the  order  of  arrest  in  this  case  was 
applied  for  was,  that  the  present  plaintiff  was  about  to  remove 
his  property  from  the  State  with  intent  to  defraud  his  credi- 
tors. 

To  entitle  the  party  to  the  order,  the  statute  (Code,  §  181) 
requires  him  to  prove  by  affidavit,  1st,  that  a  cause  of  action 
exists  against  the  defendant;  and,  2d,  that  the  person  against 
whom  the  order  of  arrest  is  sought,  is  about  to  remove  his 
property  from  the  State  with  intent  to  defraud  his  creditors. 

Gaston,  the  president  of  the  bank  bringing  the  action, 
swears  that  Hall  was  indebted  to  the  plaintiff  in  the  sum  of 
$500  upon  a  promissory  note.  He  also  swears  on  information 
derived  from  Mallory  and  others,  and  to  his  belief,  that  the 
said  Hall  was  about  to  remove  from  the  State  all  his  property 
with  intent  to  defraud  his  creditors.  Mallory  testifies  that  a 
few  days  before  he  had  bought  of  Hall  a  horse  which  he 
(Hall)  said  was  the  last  of  his  property,  and  paid  him  there- 
for ;  that  Hall  further  said  he  would  not  sell  for  the  price  paid 
were  he  not  going  away ;  and  in  answer  to  the  question  where 
he  was  going,  Hall  replied,  to  St.  Louis,  and  would  leave  the 
following  Monday. 

This  affidavit  establishes  by  the  admission  of  Hall  (compe- 
tent evidence  against  him),  that  he  had  sold  his  property,  and 
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was  going  to  leave  the  State,  with  intent  to  remain  if  things 
there  suited  him. 

The  only  fact  not  proved  by  legal,  competent  legal  testi- 
mony, was  the  intent  to  defraud. 

This  intent  may  be  a  direct  and  legitimate  inference  from 
the  facts  stated  in  the  affidavit,  or  it  may  be  sworn  to  on  infor- 
mation and  belief.  {Johnson  v.  Moss^  20  Wend.,  145 ;  2 
Wait's  Pr.,  137,  138.) 

It  seems  to  me  that  the  affidavits  furnished  legal  evidence 
in  support  of  all  the  facts  required  to  be  established,  in  .ordei 
to  entitle  the  plaintiff  in  the  action  to  an  order  of  arrest. 

I  do  not  say  that  the  evidence  was  sufficient  to  sustain  the 
order  on  a  motion  to  set  it  aside,  but  I  do  say  that  the  evi- 
dence given  was  legal  and  competent,  and  tended  to  establish 
all  the  facts  required  to  be  established,  to  entitle  the  party  to 
the  order  of  arrest. 

If  the  affidavits  furnished  competent  proof  of  the  facts  re- 
quired to  be  proved,  Justice  Smith  had  jurisdiction  to  grant 
the  order ;  and  if  the  proof  was  insufficient  to  sustain  the 
order,  it  was  issued  irregularly,  and  was  valid  until  set 
aside. 

If,  therefore,  Justice  Smfih  had  jurisdiction  to  make  the 
order  because  of  the  pendency  of  the  action  against  the  plain- 
tiff, or  because  of  the  sufficiency  of  the  proof  furnished  to  him, 
the  order  may  have  been  irregular,  but  was  not  void. 

The  order  being  regular  on  its  face,  it  was  a  protection  to 
the  slieriff  notwithstanding  it  was  set  aside. 

If  the  proof  was  such  as  to  confer  jurisdiction  on  the  officer 
granting  the  order,  it  was  a  protection  to  him  notwithstand- 
ing it  was  set  aside. 

It  remains  to  inquire  whether  it  was  a  protection  to  the 
plaintiff  in  the  action,  or  his  attorney,  notwithstanding  it  was 
set  aside. 

The  sheriff  is  protected,  if  the  process  is  regular  on  its  face, 
because  he  has  no  means  of  ascertaining  whether  the  court  or 
officer  issuing  it  had  jurisdiction,  or  whether  the  proceedings 
t(»  dbtain  it  were  in  conformity  to  law,  and  because  he  would 
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be  liable  to  the  party  in  whose  favor  it  issued  in  damages  for 
neglecting  or  refosing  to  execute  it. 

The  judge  is  protected,  because  he  is  bound  to  pass  judici- 
ally upon  all  applications  regularly  made  to  him  for  process, 
which  he  has  the  power  to  issue ;  and  it  would  be  unjust  to 
make  him  liable  in  damages  for  an  error  in  judgment  when 
he  is  acting  in  good  faith. 

Is  the  injustice  any  the  less  when  the  party  applying  for 
process  presents  to  the  officer  authorized  by  law  to  issue  pro- 
cess the  evidence  which,  as  he  is  advised,  entitles  him  to  such 
process,  is  held  liable  in  damages  for  causing  such  process  to 
be  executed,  relying,  as  he  must,  on  the  presumption  of  the 
proper  and  regular  discharge  of  judicial  duty  i 

When  a  party  applies  for  process  which  an  officer  has  no 
power  to  issue,  or  fails  to  comply  with  the  requirements  of 
the  law,  in  order  to  confer  jurisdiction  upon  the  officer  to 
issue,  there  is  some  propriety  in  holding  him,  as  well  as  the 
officer,  liable,  but  there  is  none  in  holding  him  liable  when 
he  has  submitted  his  case  to  an  officer  having  jurisdiction  to 
act,  and  to  whom  he  furnishes  evidence  tending  to  establish 
the  facts  which  entitle  him  to  the  process. 

The  general  rule  is  that  when  process  is  set  aside,  it  ceases 
to  be  a  protection  to  any  person  acting  upon  it.  Chapman 
v.  Ih/ete  (11  W.,  81). 

I  have  shown  that  neither  the  sheriff  who  executes,  nor  the 
officer  who  issues,  is  liable,  if  he  has  acquired  jurisdiction. 

Nor  in  that  case  is  the  party,  in  whose  favor  it  issues,  or 
his  attorney,  liable. 

This  point  was  directly  decided  in  Landt  y.  Hilta  (19 
Barb.,  283).  It  was  upon  the  authority  of  this  case  that  the 
plaintiff  in  the  suit  before  us  was  nonsuited.  The  correct- 
ness of  that  decision  is  denied,  and  it  is,  therefore,  necessary 
to  examine  the  question  for  ourselves. 

That  the  party  ought  to  be  protected  is  so  obviously  just, 
that  an  argument  in  support  of  the  proposition  is  unneces- 
sary. It  only  remains,  therefore,  to  inquire  whether  it  i# 
supported  by  authority. 

LlVSINQ — ^VoL.  V.         14 
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In  Cohen  t,  iforga/fi  (16  E.  C.  L.,  250),  it  was  heW  that 
the  defendant,  who  had  made  complaint  before  a  justice  of  ' 
the  peace,  in  Loudon,  that  a  certain  bill  of  exchange  had  been 
fitolen  from  him,  and  he  had  reason  to  believe  the  plaintiff 
had  stolen  it,  was  not  liable  in  an  action  for  malicious  proso- 
cution.  The  clerk  who  wrote  down  the  complaint  made  the 
complainant  charge  the  plaintiff  with  having  feloniously  stolen 
the  bill.  But  it  appeared  that  he  had  not  nsed  any  such 
language.  On  the  plaintiff  being  brought  before  the  justice 
an  examination  was  had,  and  the  plaintiff  discharged. 

The  plaintiff  was  nonsuited.  In  denying  the  motion  to 
set  it  aside,  Abbott,  C.  J.,  says :  ^^  It  appeared  to  me  at  the 
trial  that  the  defendant  had  taken  the  proper  course.  He 
had  lost  a  bill  of  exchange,  and  had  reason  to  snppose  that 
the  plaintiff  had  improperly  possessed  himself  of  it.  Under 
this  supposition  he  went  before  the  justice  and  related  the  facts 
and  circumstances  of  the  loss.  It  was  for  the  justice  to  say 
whether  those  facts  amounted  to  felony,  and  to  determine 
whether  he  would  or  would  not  issue  his  warrant  to  arrest 
the  party  accused."  He  then  proceeds  to  say  that  the  de- 
fendant was  not  liable  for  the  error  of  the  clerk  in  writing 
down  the  complaint. 

The  action  was  not,  as  will  be  seen,  false  imprisonment. 
The  case  is  cited  for  the  purpose  of  showing  that  the  party 
who  appears  before  A  court  or  officer,  states  his  case,  and  asks 
for  process,  if,  in  the  opinion  of  the  court  or  officer,  he  is 
legally  entitled  to  it,  and  it  is  therenpon  issued,  is  not 
liable,  because  the  process  issues  illegally,  whereby  the  party 
arrested  is  injured.  Carratt  r.  Iforley  (41  E.  0.  L.,  417), 
was  false  imprisonment  against  five  commissioners  appointed 
under  an  act  of  parliament  to  hold  a  court  for  a  district  in 
Lincolnshire  for  the  collection  of  small  debts,  and  to  enforce 
their  judgments  by  execution  against  the  bodies  of  the  do' 
fendants.  The  action  was  brought  against  Morley,  the 
oommissioners,  and  officer  who  made  the  arrest  on  the  ca. 
$a.  issued  to  enforce  the  judgment. 

The  court  had  jurisdiction  only  of  cases  against  defendants 
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residing  within  their  district.  The  defendants  merely  applied 
for  process  against  the  plaintiff,  who  was  not  a  resident  of  the 
district.  Tlie  plaintiff  did  not  appear,  although  served  with 
])rocess.  Judgment  by  default  was  taken  against  him,  and 
the  clerk  issued  an  ex^ution  against  the  body,  on  which 
plaintiff  was  arrested,  and  f<»*  such  arrest  the  action  was 
brought. 

On  the  trial  the  question  of  liability  was  reserved  and 
leave  given  to  defendants  to  move  for  a  nonsuit,  and  to  plain- 
tiff to  move  for  a  verdict  against  all  or  any  of  the  defendants. 

The  motions  were  made  and  the  court  ordered  judgment 
of  nonsuit  in  favor  of  Morloy,  the  plaintiff,  in  the  commit 
siouers'  court,  on  the  ground  that  he  was  not  liable,  inasmuch 
as  he  had  only  stated  his  case  to  the  commissioners,  who  pro- 
eeeded  to  adjudicate  upon  it.  The  case  of  Cohen  v.  Morgan^ 
Mpra,  was  there  referred  to,  and  the  chief  justice  proceeds 
to  say :  "  It  is  clear  from  that  and  other  cases,  and  upon  prin- 
ciple, that  a  party  who  merely  originates  a  suit  by  stating  his 
case  to  a  court  of  justice  is  not  guilty  of  trespass,  though  the 
proceedings  should  be  erroneous  or  without  jurisdiction.^' 

The  last  proposition  is  true  when  limited  to  the  case  of  an 
application  to  a  court  or  officer  for  process,  and  whose  duty 
is  to  determine  whether  the  evidence  produced  is  sufficient 
to  confer  jurisdiction.  It  does  not  apply  to  the  case  of  a 
party  or  his  attorney,  who  issues,  or  causes  to  be  issued,  pro- 
cess, when  the  court  or  officer  has  no  jurisdiction,  or  the  steps 
necessaiy  to  confer  it  are  not  taken. 

It  was  held  in  Taylor  v.  Trcuk  (7  Cow.,  249),  that  a  plain- 
tiff in  an  action  before  a  justice  of  the  peace,  who  applied  for 
an  execution  on  a  judgment  recovered  by  him,  was  not  liable 
for  false  imprisonment  upon  an  execution  issued  by  mistake 
by  the  justice. 

Bo  in  PeokAam  v.  Thmlinaon  (6  Barb.^  S53),  the  defendant, 
who  had  charged  the  plaintiff  with  a  criminal  offence  before 
a  justice,  employed  and  paid  counsel,  and  was  a  witness  on 
the  examination,  was  held  not  liable  for  false  imprisonment 
bdottuse  the  judgment  given  exceeded  the  jurisdiction  of  the 
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court  To  make  liim  liable  the  court  say  he  must  be  a  party 
to  the  false  imprisonment. 

It  was  held  in  Brown  v.  Crowl  (5  Wend.,  298)  that  plain- 
tiffs were  not  liable  for  false  imprisonment,  notwithstanding 
they  had  commenced  an  action  against  the  defendant  in 
error,  who  had,  as  they  knew,  been  discharged  as  an  insolvent, 
for  the  purpose  of  procuring  his  arrest  and  imprisonment, 
and  insisted  before  the  justice  that  they  were  entitled  to  a 
judgment,  notwithstanding  the  discharge,  so  that  they  might 
have  an  execution  against  the  person.  The  reason  assigned 
for  the  decision  is  that  it  was  a  question  to  be  decided  by  the 
justice,  whether  the  plaintiffs  were  entitled  to  judgment,  and 
they  had  the  right  to  insist  upon  such  judgment,  as  they 
deemed  themselves  entitled  to.  It  was  for  the  justice  to 
decide  whether  the  claim  was  a  legal  one,  and  the  decision, 
though  erroneous,  was  a  protection.  It  should  have  been 
corrected  by  appeal  or  certiorari. 

Cooper  V.  Hardviig  (53  E.  0.  L.,  928)  is  very  similar 
to  the  last.  The  defendants  were  attorneys,  and  obtained 
summons  against  plaintiff,  requiring  him  to  appear  and 
testify  as  to  a  bankrupt's  property.  He  did  not  appear, 
and  they  applied  to  the  commissioners  in  bankruptcy 
for  a  warrant  to  arrest  the  plaintiff  and  bring  him  before 
such  commissioners,  and  they  urged  him  to  issue  the 
warrant  He,  doubting  his  power,  told  the  defendants  they 
must  take  it  at  their  peril.  They  replied  they  would  do  so. 
The  wari'ant  issued,  and  plaintiff  was  arrested  and  brought 
before  the  commissioners,  by  whom  the  warrant  was  discharged, 
on  the  ground  that  plaintiff  was  not  a  person  against  whom  a 
warrant  could  issue.  The  plaintiff  had  a  verdict,  with  leave 
to  defendants  to  move  for  a  nonsuit. 

After  argument  of  the  motion,  the  court  ordered  a  verdict 
for  defendant,  on  the  ground  that  ordering  a  warrant  by  the 
commissioners  was  a  judicial  act,  and  whether  proceeding  on 
good  reason,  or  bad,  ho  was  the  person  who  issued  the 
warrant. 

In  West  V.  SmdOAxmd  (3  M.  &  W.,  418)  the  defendant 
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was  sued  for  false  imprisonment,  for  causing  the  arrest 
of  the  plaintiff  on  the  warrant  of  a  justice,  on  a  complaint 
under  an  act  of  parliament  conferring  jurisdiction  in  such 
cases  on  the  justice.  But  he  had  none  in  this  particular  case. 
The  defendant  made  the  complaint  and  accompanied  the  offi- 
cer having  the  warrant,  and  pointed  out  the  plaintiff  as  the 
person  to  be  arrested.  It  was  held  that  defendant  was  not 
liable  for  the  issuing  of  the  process.  Abingeb,  C.  B.,  gives 
as  the  reason  that  when  a  magistrate  has  a  general  jurisdic- 
tion over  the  subject-matter,  and  a  party  comes  before  him 
and  prefers  a  complaint,  upon  which  the  magistrate  makes  a 
mistake  in  thinking  it  a  case  within  his  authority,  and  grants 
a  warrant  which  is  not  justifiable  in  point  of  law,  the  party 
complaining  is  not  liable  as  a  trespasser,  but  the  only  remedy 
against  him  is  by  an  action  upon  the  case,  if  he  has  acted 
maliciously. 

In  view  of  these  cases,  I  think  I  may  safely  assume  that 
the  defendant  was  not  liable  for  the  issuing  of  the  order  of 
arrest. 

I  propose  now  to  consider,  very  briefly,  the  effect  of  the 
vacation  of  the  order  upon  the  defendant's  liability.  Pro- 
cess, utterly  void,  is  no  protection,  whether  it  is  or  is  not  set 
aside.  Irregular  process  is  a  protection  until  set  aside.  Pro- 
cess is  irregular  when  it  is  issued  by  the  party,  or  his  attor- 
ney, without  complying  with  the  requirements  of  the  statute, 
or  the  practice  of  the  court.  (2  0.  M.  &  B.,  28,  note  on 
page  34,  citing  Blanchard  v.  Ooss^  2  N.  H.,  491-493.) 

When  the  process  is  issued  by  the  court  upon  the  applica- 
tion of  a  party,  and  it  is  not  in  conformity  to  the  statnte  or 
practice  of  the  court,  it  is  erroneous,  and  is  protection,  even 
if  it  is  set  aside. 

The  same  distinction  between  irregular  and  erroneous  pro- 
cess was  taken  in  PhiUdps  v.  Biron  (1  Strange,  609). 

The  order  of  arrest  was  within  the  principle  of  the  cases 
erroneous..  I  have  been  unable  to  find  any  case  in  which 
the  party  or  his  attorney  hag  been  deprived  of  the  protection 
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afforded  by  erroneous  process  because  it  was  set  aside,  except 
tiie  case  of  Zyo7i  v,  Yates  (52  Barb.,  238). 

In  that  ease,  the  attachment  being  set  aside,  the  defendant 
was  held  to  be  a  trespasser  ab  initio.  The  plaintiff  was  enti- 
tled to  recover  on  the  &cts  proved,  whether  the  defendant 
was  or  was  not  a  trespasser  ai  initio.  When  the  attachment 
was  set  aside,  the  right  of  the  defendant  to  retain  the  pro- 
perty attached  was  gone,  and  the  plaintiff  had  the  right  to 
sue  the  defendant  tor  its  detention.  In  other  words,  the 
plaintiff  was  entitled  to  recover  the  value  of  the  property 
retained  by  the  defendant  I  do  not  think  the  defendant  was 
a  trespasser  in  seizing  the  property ;  that  was  justified  by  the 
process ;  but  when  the  attachment  was  set  aside,  the  protec- 
tion afforded  by  it  ceased,  and  the  plaintiff  was  at  once  enti- 
tled to  the  property. 

Had  there  been  an  arrest  of  the  person  of  the  plaintiff 
instead  of  seizing  of  property,  the  arrest  would  have  been 
lawful;  but  a  continuance  of  the  imprisonment  after  this 
order  of  arrest  was  vacated  would  have  been  unlawful,  and 
subjected  defendant  to  an  action  for  false  imprisonment. 

When  property  is  taken  upon  an  attachment  or  execution, 
the  taking  is  lawful,  if  the  court  or  officer  had  jurisdiction. 
When,  however,  the  process  is  set  aside,  the  protection  afforded 
by  it  ceases,  and  the  owner  may  at  once  sue  for  it,  and,  upon 
proof  that  the  process  has  been  set  aside,  is  entitled  to  recover. 
When,  however,  the  action  is  for  illegally  arresting  the 
plaintiff,  the  arrest  is  justified  by  proof  of  process ;  author- 
ized, even  if  set  aside,  and  the  plaintiff  cannot  recover,  unless 
he  shows  imprisonment  after  the  order  of  arrest  is  vacs^d. 

The  case  of  Kerr  v,  Mownt  (28  N.  Y.,  659)  is  not  aa 
authority  for  the  ruling  in  Lyon  v.  Yates,  as  the  attachment 
was  issued  by  an  officer  without  jurisdiction.  It  was  utterly 
void,  and  no  protection  to  any  one  except  the  officer.  The 
reversal  of  a  judgment  upon  which  a  ca.  sa.  has  issued,  does 
not  subject  the  plaintiff  to  an  action  for  false  imprisonment. 
The  judgment  was  the  act  of  the  court,  and  protects  the  party 
for  acts  done  under  it.    But  if  it  is  «et  aside  for  irregularity, 
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the  party  is  liable,  because  the  entry  of  the  jadgmeat  is  the 
act  of  the  party,  not  of  the  court.    (3  Lan&ing,  53.) 

In  several  of  tlie  cases  cited  in  support  of  the  proposition 
that  a  party  who  applies  to  a  court  or  officer  for  process,  and 
submits  evidence  in  support  of  his  application,  such  as  be 
thinks  entitles  him  to  it,  is  not  liable  if  the  court  or  officer 
issues  it  supposing  jurisdiction  has  been  acquired,  when,  in  law, 
it  has  not,  it  is  said  that  if  the  party,  or  his  attorney,  shall  take 
any  part  in  enforcing  the  illegal  process,  he  is  liable  for  Mse 
imprisonment;  and  it  has  been  held  that  proof  that  the 
attorney  gave  the  process  to  the  officer,  with  directions  to 
make  the  arrest,  made  a  case  for  the  jury,  as  to  whether  he 
had  not  exceeded  his  duty  as  attorney,  and  made  himself  a 
party  to  the  trespass. 

In  the  case  before  us  there  was  evidence  that  the  defend- 
ant delivered  to  the  sheriff  the  process  and  directed  the  arrest ; 
a  case  was  thus  made  for  the  jury. 

But  the  plaintiff's  counsel,  although  apprised  that  a  non- 
suit was  moved  for,  on  the  ground  that  the  order  protected 
the  defendant,  did  not  request  that  it  should  be  submitted  to 
the  jury  whether  the  defendant  had  exceeded  his  duty  as 
attorney. 

Bequesting  a  submission  of  the  case  to  the  jury  on  the 
whole  evidence,  cannot  be  considered  as  equivalent  to  a 
request  to  submit  the  specific  point  under  consideration. 
The  attention  of  the  defendant's  counsel  and  of  the  court  was 
directed  to  the  legal  question  raised  by  the  motion  for  a  non- 
suit. There  was  no  question  for  the  jury  connected  with  it, 
and  it  was  due  alike  to  court  and  counsel  that  if  the  plain- 
tiff's counsel  desired  to  have  some  other  question  submitted 
to  the  jury,  he  should  have  suggested  it.  Failing  to  do  that, 
I  think  he  cannot  now  be  heard  to  object  that  the  question 
now  suggested  should  have  gone  to  the  jury. 

The  judgment  should  be  affirmed. 

Johnson,  J.  The  decision  in  the  case  of  Lamdt  v.  RUts 
(19  Barb.,  283)  is  directly  in  point,  and  is  decisive  against  t(ie 


112  CASES  IN  THE  SUPREME  COURT  [Sept., 

Hall  V,  Manger. 

plaintiff's  right  of  action,  unless  it  has  been  overrnled,  either 
directly  or  in  effect,  by  sabseqaent  adjudications.  The  plain- 
tiff's counsel  insists  that  the  decision  in  that  case  has  been, 
in  effect,  overruled  by  the  decisions  in  ICerr  y.  Mount  (28 
N.  Y.,  659)  and  Lyon  v.  Yatss  (52  Barb.,  237) ;  but  it  will 
be  seen  by  an  examination  of  those  cases  that  neither  of  them 
touch  the  question  decided  in  Zandt  v.  SUts.  In  JB!err  v. 
Mount  the  attachment  under  which  the  goods  had  been 
seized  and  taken  had  been  set  aside  as  having  been  irregu- 
larly issued  and  served,  before  any  action  had  been  com- 
menced. It  was  set  aside  expressly  upon  the  ground  of 
irregularity  in  issuing  it,  as  appears  by  the  report  of  the 
decision  in  2  Sand.,  661.  And  beside  this,  the  property 
seized  and  taken  had  all  been  returned  after  the  attachment 
was  set  aside  except  one  article,  but  in  an  injured  and  dam- 
aged condition,  and  the  action  was  brought  to  recover  the 
damage  to  the  property  returned,  and  the  value  of  the  articles 
not  returned.  In  Zyon  v.  Yatea  the  attachment  had  also 
been  set  aside  for  irregularity,  and  it  was  so  treated  by  the 
court,  and  the  decision  placed  upon  that  ground.  The  case, 
as  reported,  does  not  show  the  precise  ground  on  which  the 
attachment  had  been  set  aside  at  the  Special  Term.  That 
fact  probably  appeared  upon  the  trial,  and  enough  appears  in 
the  case  as  reported  to  show  that  it  might  have  been  set  aside 
on  that  ground.  The  affidavit  containing  the  facts  on  which 
the  attachment  was  issued  appeared  on  its  face  to  have  been 
made  in  Onondaga  county  before  a  notary  of  Wayne  county. 
In  addition  to  this,  the  action  was  brought  for  a  conversion 
of  the  goods  taken,  which  the  defendants  attempted  to  justify 
by  showing  that  they  had  taken  the  goods  afterward  on  exe- 
cution in  other  judgments.  Of  course  an  attachment,  how- 
ever issued,  cannot,  after  it  has  been  set  aside,  justify  the 
destruction  or  conversion  of  the  property  taken  to  be  held 
under  it.  But  when  the  attachment  is  set  aside  as  having 
been  irregularly  issued,  the  case  then  comes  within  that  class 
of  cases  establishing  the  very  familiar  rule  that  a  process  set 
aside  for  irregularity  affords  no  protection  to  the  party  in 
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whose  favor  it  has  been  issued  for  acts  done  under  it.  It  is 
unnecessary  to  cite  authorities  on  that  question,  as  the  rule 
must  be  quite  familiar  to  every  lawyer.  But  in  Landt  v. 
SiUSf  supray  the  order  of  arrest,  which  is  undoubtedly  in 
the  nature  of  a  process,  was  not  set  aside  for  irregularity ; 
nor  was  it  in  the  case  at  bar.  The  plaintiff  had  been  regu- 
lar, and  taken  all  the  steps  required  by  the  Code.  The  order 
of  arrest  under  the  Code  is  of  the  same  nature  and  has  the 
same  office  that  the  order  to  hold  to  bail  indorsed  upon  the 
eapias  haa  under  the  former  practice.  The  order  when 
indorsed  upon  the  process  became  a  part  of  it  and  rendered 
it  bailable.  An  irregularity  is  defined  to  be  the  want  of 
adherence  to  some  prescribed  rule  or  mode  of  proceeding ; 
and  it  consists  either  m  omitting  to  do  something  that  is 
necessary  for  the  due  and  orderly  conducting  of  a  suit,  or 
doing  it  in  an  unseasonable  time  or  improper  manner. 
(Tidd  Pr.,  533;  Graham's  Pr.,  566,  1st  ed.;  Bouv.  Law. 
Die,  term  "  Irregularity.^')  The  application  in  the  case  at 
bar  was  in  due  form,  and  made  at  a  proper  time,  and  the 
officer  to  whom  it  was  made  had  jurisdiction  to  issue  it.  The 
affidavit  was  in  proper  form,  and  contained  facts  enough 
to  give  color,  and  to  call  upon  the  judge  to  whom  it  was  pre- 
sented to  take  the  facts  stated  into  consideration  and  deter- 
mine in  respect  to  their  sufficiency.  He  determined  that  they 
were  sufficient,  and  granted  the  order.  The  order  was, 
therefore,  regularly  issued.  It  was  regular,  but  erroneous. 
The  error  was  that  of  the  judge  and  not  of  the  party.  It 
consisted  in  his  determination  that  the  facts  presented  were 
sufficient  to  authorize  the  issuing  of  the  order,  when  tliey 
were  not  sufficient.  Tlie  order  setting  it  aside  for  that 
reason  merely  corrected  the  judicial  error..  A  party  who  has 
been  regular  can  never  be  made  liable  for  acts  properly  done 
in  execution  of  an  order  or  judgment  while  it  is  in  force, 
but  which  has  been  afterward  reversed  for  the  error  of  the 
court  or  judge.  Such  acts  are  lawful ;  and  it  is  a  fundamental 
rule  that  an  act  which  is  perfectly  justifiable  and  lawful 
when  done,  can*never  be  rendered  unlawful  and  converted 
liAirsiNa  — ^VoLi  V,        16 
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into  a  ti*espa66.  by  relation.  Its  qnalitj  cannot  be  changed 
by  a  legal  fiction.  (Tharpe  v.  StaUwood^  6  Man.  &  Gr.,  760 ; 
44  E.  a  L.,  397 ;  PraU  v.  Potter,  21  Barb.,  589.)  And 
herein  lies  the  true  distinction  between  acts  done,  under  an 
order  or  process  regularly,  and  one  irregularly  issued  before 
they  are  set  aside.  In  the  former  case  the  acts  have  never 
been  wrongful;  while  in  the  latter  they  have  been  wrong 
from  the  beginning;  and  the  adjudication  and  order  set- 
ting tlic  process  or  order  aside  for  that  cause,  deter- 
mines the  nature  and  quality  of  the  act  from  the  first. 
This  distinction  is  pointed  out  and  illustrated  in  Woodcock 
y,  Bennei  (1  Cow.,  711 );  see  also  Skinnion  v.  Kdley  (18  N. 
Y.,  355) ;  PraU  v.  Bogardua  (49  Barb.,  89) ;  Kissock  v. 
Grant  (34  id.,  144) ;  Simpson  v.  Homheck  (3  Lans.,  65).  In 
the  case  last  cited,  the  distinction  is  shown  between  acts  done 
under  a  judgment  which  is  afterwards  reversed  for  error,  and 
acts  done  under  a  judgment  which  is  afterward  set  aside  for 
irregularity. 

The  plaintifi^,  in  the  action  in  which  the  plaintiff  in  thia 
action  was  arrested,  was  obliged  to  apply  to  the  judge  on  an 
afSdavit  before  he  could  obtain  his  order  of  arrest,  whidi  the 
judge  must  issue.  He  applied,  so  far  as  appears,  in  good 
faith,  and  in  a  regular  and  proper  manner  upon  an  affidavit 
containing  facts  sufficient  to  submit  to  the  judge,  and  to  oall 
upon  the  judge  to  determine  whether  they  were  sufficient. 
Upon  the  determination  of  the  judge  in  the  affirmative  he 
issued  the  order.  The  order  thus  issued,  embodied  the  judg- 
ment of  a  judicial  officer,  that  the  party  applying  was,  as 
matter  of  law,  entitled  to  the  order,  and  also  the  x^mxnand 
of  such  officer  to  execute  the  order  so  issued*  There  was  no 
irregularity,  and  the  error  was  the  error  of  the  judge.  The 
order  was  executed  in  a  suitable  and  proper  manner,  and  what 
the  defendant  here  did,  was  done  for  and  in  behalf  pf  the 
plaintiff  in  that  action  only.  The  arrest  complained  of,  was 
while  the  order  was  in  full  force,  and  was  terminated  and  the 
imprisonment  ended  before  the  order  was  set  aside.  To  bold 
a  party  or  his  agent  liable  as  a  trespasser  in  such  a  case,  would 
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be  making  partieB  to  actions  responsible  as  trespassers  for  tlio 
errors  and  mistakes  in  judgment  of  courts  and  judicial  otii- 
cers,  wlio  are  in  no  respect  tlieir  agents.  This  can  never  bo 
allowed.    (Stanton  v.  Sohellj  3  Sandf.  S.  C.  R.,  828.) 

The  plaintiff  was  therefore,  properly  nonsuited,  and  a  new 
trial  must  be  denied  and  judgment  ordered  for  defendant 

Judgment  affirmed. 


Bybon   Healet  V,   Habwood   a.    Dudley,  Treasurer  of 

Wyoming  County. 

(General  Tbbac,  Foubth  Dbfabticbnt,  September,  1871.) 

Section  15  of  the  new  judiciary  article  (article  6)  of  the  Constitution,  in 

proTiding  that  the  salaries  of  county  judges  "  shall  be  established  by 

law/'  confines  the  power  affixing  such  salaries  to  the  legislature. 
And  hsfd,  that  the  statute  conferrmg  power  on  boards  of  supervisors  to 

establish  such  salaries  is  unconstitutional  and  void. 
Power  to  legislate  as  to  the  salary  of  county  judges  is  not,  within  the 

meaning  of  section  17,  article  8,  of  the  Constitution,  a  power  of  local 

legislation. 
The  meaning  of  the  terms  '*  local  legislation"  considered.    The  PwpU  v. 

QBrien  (38  N.  Y.,  193),  and  other  cases  upon  this  head  considered. 

(Per  MuLLiN,  P.  J.) 
The  true  criterion  by  which  to  determine  whether  an  act  is  local  or  general, 

is  to  inquire  whether  under  it  the  people  of  the  State  may  be  affected  ; 

if  not,  it  is  local ;  if  they  can  be,  it  is  general    (Per  Hullin,  P.  J.) 
If  an  agent  of  a  town  has  on  hand  money  which  has  been  appropriated  by 

proper  authority  to  pay  a  sum  not  legally  chargeable  on  the  town,  an 

action  will  lie  or  a  ma'ndam'M  will  issue  against  such  agent.    (Per  Mul- 

UN,  p.  J.) 

Otherwise  where  the  agent  has  not  receired  the  money,  and  it  is  sought  to 
oonq)el  him  to  apply  to  some  other  officer  to  pay  it  over  to  him,  or  where 
the  act  of  appropriation  has  been  annulled  or  rescinded. 

This  was  a  submission  to  the  court  upon  a  case  made  under 
section  372  of  the  Code  without  action.  The  facts  appear  in 
the  opinion  of  the  court. 

Byron  HecHey  (in  person),  for  the  plaintiff. 
E.  E.  Farman^  for  the  defendant 

Present — Mullin,  P.  J. ;  Johnson  and  Taloott,  JJ. 
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MuLLiN,  P.  J.  The  plaintiff  was  elected  county  judge  of 
Wyoming  county  at  the  general  election  in  the  fall  of  1867, 
for  the  term  of  four  years  from  the  Ist  January,  1868.  lie 
qualified  and  entered  on  the  duties  of  his  oflSce.  In  Kovem 
ber,  1867,  the  board  of  supervisors  of  Wyoming  county  fixed 
the  salary  of  the  county  judge  at  $1,200  per  annum,  com- 
mencing on  the  1st  January,  1868.  On  the  17th  November, 
1870,  the  board  of  supervisors  passed  an  act  or  resolution 
fixing  the  salary  of  the  county  judge  at  $1,700  per  annum 
from  the  1st  of  January  of  that  year,  payable  quarterly  by 
the  treasurer  of  said  county.  On  the  18th  November,  1870, 
the  same  board  passed  a  resolution  that  $1,700  be  levied  and 
assessed  on  the  property  of  said  county  to  pay  salary  of  the 
county  judge,  and  $500  for  arrears  of  said  judge's  salary. 
These  sums  were  raised  accordingly  and  paid  into  the  treasury. 
The  $500  above  mentioned  was  to  make  the  salary  of  the 
judge  $1,700  for  the  year  1870.     On  the  19th  November, 

1870,  the  board  adjourned  until  the  13th  December,  1870. 
On  the  14th  of  that  month  it  passed  a  resolution,  the  preamble 
to  which  reqited  that  doubts  have  arisen  as  to  the  legality  of 
fixing  the  salary  of  the  county  judge  from  January  1st,  1870, 
and  it  was  therefore  resolved  that  the  act  or  resolution  of  the 
17th  November,  1870,  be  amended  so  as  to  establish  the 
salary  of  the  county  judge  at  $1,700  from  the  Ist  January, 

1871.  The  plaintiff  demanded  of  the  treasurer  in  the  spring 
of  1871,  after  the  $500  above  mentioned  had  been  collected 
and  paid  into  the  treasury,  the  said  $500,  and  for  the  balance 
of  his  salary  for  the  year  1870,  which  the  defendant,  as  such 
treasurer,  refused  to  pay.  The  plaintiff  then  demanded  that 
the  defendant  pay  to  him  his  salary  from  the  14th  Novem- 
ber, 1870,  at  the  rate  of  $1,700  per  annum,  which  the  defend- 
ant refused,  insisting  that  the  act  of  the  legislature  authoriz- 
ing the  board  of  supervisors  to  fix  the  salaries  of  county 
judges  is  unconstitutional,  the  Constitution  vesting  that  power 
m  the  legislature,  and  that  it  cannot  delegate  it  to  any  other 
tribunal  or  body.    The  parties  having  agreed  upon  a  case 
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containing  the  foregoing  facts,  they  submit  it  to  this  court  tc 
determine, 

1st.  Whether  the  act  of  the  legislature  authorizing  boards 
of  supervisors  to  fix  the  salaries  of  county  judges  is  constitu- 
tional; and, 

2d.  If  it  is  not,  then  whether  the  plaintiff  is  not  entitled  to 
the  $500  which  has  been  raised  and  paid  in  to  the  county 
treasurer  for  his  use  and  benefit. 

Ist.  Is  the  act  in  question  constitutional }  Constitutions, 
like  other  written  instruments  that  prescribe  the  duties  and 
regulate  the  rights  of  the  citizens,  are  subject  to  construction 
and  interpretation. 

One  of  the.  most  important  rules  of  construction  is  that 
effect  be  given  to  the  intention  of  the  body  or  of  the  parties 
who  framed  the  instrument  which  is  the  subject  of  construc- 
tion. This  rule  is  called  the  polar  star,  which  is  to  guide  the 
legislature,  as  well  as  the  courts,  in  their  search  after  the 
meaning  to  be  given  to  any  particular  clause  of  the  Oonstitn- 
tion. 

I  will  now  proceed  to  ascertain  the  object  the  convention 
that  framed  the  Constitution  had  in  view  in  the  adoption  of 
the  clause  of  section  15  of  the  sixth  article  of  the  Constitution, 
which  declares  that  "his  (the  county  judge's)  salary  and  the 
salary  of  the  surrogate  when  elected  as  a  separate  officer,  shall 
be  established  by  law,  payable  out  of  the  county  treasury,  and 
shall  not  be  diminished  dming  his  term  of  office." 

By  section  14  of  the  sixth  article  of  the  Constitution  of  1846 
it  was  provided  that  ^^  the  county  judge  shall  receive  a  salary, 
to  be  fixed  by  the  board  of  supervisors,  which  shall  neither 
be  increased  nor  diminished  during  his  continuance  in  office." 

The  committee  of  the  convention  of  1867  for  revising  tlie 
Constitution,  to  which  it  was  referred  to  report  a  plan  for 
organizing  the  judiciary  of  the  State,  provided,  in  the  arti(;le 
proposed  by  them,  that  the  salaries  of  the  county  judges  be 
fixed  by  the  boards  of  supervisors,  thus  continuing  the  provi- 
sions of  section  14  of  article  6  of  the  Constitution  of  1846. 

The  report  of  the  committee  was  under  consideration  in  the 
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convention  on  the  17th  of  December,  1867.  Mr.  Setchxnn  then 
moved  to  substitute  the  word  "law^*  for  the  words  '^boErd 
of  supervisors" ;  and  the  reason  why  he  desired  the  amend- 
ment made  was  to  remedy  the  abuse  which  be  had  under- 
stood had  been  pmcticed  by  a  board  of  supervisors  fixing  the 
salary  at  a  small  sum,  because  the  judge  elected  was  not  of 
the  same  political  party.  Judge  Comstoek  then  moved  to 
amend  Mr.  K.'s  amendment  as  follows:  "The  salaries  of 
county  judges  shall  be  established  by  the  legislature,  to  be 
paid  by  the  several  counties."  He  declared  his  object  to  be 
to  take  away  from  the  board  of  supervisors  altogether  the 
power  to  fix  the  salaries.  This  amendment  of  Mr.  EL,  as 
amended  by  Judge  Comstoek,  was  voted  down. 

On  the  19th  December  the  section  relating  to  the  comty 
jnd ;( 8  was  again  before  the  convention,  and  Judge  Comstodc 
moved  to  strike  out  the  words  ^'Jixed  hy  the  hoard  cf  mp^- 
msora^^  and  insert  the  words  ^^established  by  law."  He 
urged  upon  the  convention  that  the  dignity  of  the  eeurt 
would  depend  in  a  considerable  degree  on  the  salary  of  the 
judge,  and  the  legislature  was  eminently  the  proper  authority 
to  establish  a  rate  of  compensation.  Mr.  Magee  concurred 
with  Judge  C.  in  tlie  necessity  of  the  amendment,  and  it  was 
adopted  by  tlie  convention. 

On  the  same  day  Mr.  Graves  »oved  lo  reconsider  the  rote 
adopted,  the  amendment  of  Judg^  0.  taking  away  the  powers, 
as  he  (Mr.  6.)  expressed  it^  freoa  the  supervisors,  and  giving 
it  to  the  legislature  to  fix  the  salary  of  the  county  judge. 

On  the  19tb  of  February,  1868y  Mr.  Graves  offered  a  reso- 
lution that  article  6  of  the  Constitution  be  recommitted  to  the 
committee  on  revision^  with  instrnctions  to  strike  out  and 
insert  so  that  it  should  read^  ^^  the  salary  shaU  be  established 
by  the  board  of  supervisors." 

The  question  on  the  adoption  of  the  resolution  was  put^ 
and  not  receiving  the  votes  of  a  majority  of  the  xiembere 
present,  it  was  declared  lost.  The  section,,  as  amended  on 
motion  of  Judge  Coraatodi,  is  now  a  part  wi  the  judiciary 
article  of  the  Coostitntioa. 
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It  is  thus  demonstrated  that  it  was  the  intention  of  the 
convention  not  to  permit  the  boaixJ  of  supen'isors  to  establish 
the  salaries  of  the  county  judges,  but,  on  tlie  contrary,  to 
impose  that  duty  on  the  legislature. 

Mere  intention,  however,  clearly  established,  is  not  enough 
lo  justify  US  in  declaring  unconstitutional  the  law  which  gives 
the  power  to  the  board  of  supervisors  to  fix  the  salaries  of  the 
county  judges,  if  the  language  of  the  instrument  be  not  such 
as  to  give  effect  to  such  intention. 

When  an  act  is  to  be  done  according  to  law,  or  a  tiling  is 
to  be  jBstablished  by  law,  we  all  understand  that  the  law 
intended  is  a  law  passed  by  the  I^islature,  and  not  by  some 
inferior  body  acting  under  powers  conferred  by  the  legisla- 
ture, unless,  from  the  nature  of  the  case,  the  act  of  the  inferior 
body  is  obviously  intended. 

The  language  of  the  section  then  plainly  gives  effect  to  the 
intent  that  the  legislature,  and  not  the  board  of  supervisors, 
shall  establish  the  salaries  of  the  county  judges. 

These  considerations  would  be  conclusive  against  the  con- 
stitutionality of  the  law  in  question,  were  it  not  for  section  17 
of  article  3  of  the  Constitution.  That  section  provides  that 
the  legislature  may  confer  upon  the  boards  of  supervisors  of 
the  several  counties  of  the  State  such  further  powers  of  local 
l^slation  and  administration  as  they  shall  from  time  to  time 
prescribe. 

It  is  insisted  that  under  this  section  the  power  to  establish 
salaries  was  constitutionally  conferred  on  the  boards  of  super- 
visors. 

Although  section  17  of  the  third  article  of  the  Constitution 
was  neither  adopted  nor  amended  by  the  convention  of  1867, 
but  was  and  is  a  part  of  the  Constitution  of  1846,  yet  it  must 
be  interpreted  in  view  of  and  in  connection  with  the  judici- 
ary article  adopted  by  the  convention  of  1867.  Section  17 
does  not  in  terms  give  the  power  to  the  board  of  supervisors. 
*  *  If  the  power  is  given  to  them  by  it,  it  is  by  construc- 
tion, and  in  construing  it  now  we  must  have  regard  to 
section  15  of  the  new  judiciary  article,  which  does  assume  to 
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declare  what  body  shall  establish  the  salary  of  county  judges. 
If  the  language  of  that  section,  reasonably  and  fairly  construed, 
confei*s  the  power  on  the  legislature,  we  are  not  permitted  to 
go  to  another  section  and  spell  out  a  power  to  another  and 
different  body,  when  it  would  manifestly  defeat  the  intention 
of  the  convention  who  framed  the  section  which  was  intended 
to  and  does  confer  the  power  upon  the  legislature. 

It  seems  to  me  we  might  close  the  argument  here,  and 
hold  that  by  the  Constitution  the  legislature,  and  not  the 
board  of  supervisors,  must  establish  the  salaries  of  the  county 
judges. 

But  I  think  a  careful  examination  of  the  tenns  of  section 
17,  in  view  of  the  adjudications  of  the  courts,  will  show  that 
legislation  in  regard  to  the  salaries  of  the  county  judges  is  not 
local  within  the  true  intent  and  meaning  of  that  section. 

Legislation  to  be  local,  within  the  meaning  of  the  Consti- 
tution, must  apply  to  and  operate  exclusively  upon  a  portion 
of  the  territory  of  the  State,  and  upon  the  people  living 
therein.  If  it  applies  to  or  operates  upon  persons  or  property 
beyond  such  locality,  it  is  not  local.  I  do  not  mean  to  say 
tliat  a  law  to  be  local  must  be  restricted  in  its  operation  to 
the  person,  property  or  rights  which  belong,  if  I  may  use  the 
expression,  within  the  locality  within  which  the  law  is  in- 
tended to  operate.  Such  a  construction  would  make  all  laws 
relating  to  municipal  corporations  general,  as  they  affect  all 
persons  being  within  its  limits,  without  regard  to  their  place 
of  permanent  residence. 

But  a  law  is  not  local  that  operates  upon  a  subject  in  whidi 
the  people  at  large  are  interested. 

The  distinction  which  I  desire  to  draw  is  very  well  ex- 
pressed by  Denio,  J.,  in  his  opinion  in  the  case  of  WiUiams 
v.  The  People  (24  N.  Y.,  405). 

The  act  which  was  before  the  court  in  that  case  was  chap- 
ter 608  of  the  Laws  of  1860,  entitled  "An  act  in  relation  to 
police  courts  in  the  city  of  New  York."  Section  33  of  that 
act  provided  that  whenever  any  larceny  shall  be  committed 
in  said  city  and  county,  by  stealing,  taking  and  carrying 
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away  from  the  person  of  another,  the  offender  may  be  punished 
ae  for  grand  larceny,  although  the  value  of  the  property  taken 
shall  be  less  than  twenty-iive  dollars.  It  was  insisted  by 
the  prisoner's  counsel,  who  was  indicted  for  larcency  from 
the  person,  that  the  act  was  imconstitutional,  because  it  was 
a  local  bill,  and  embraced  more  than  one  subject. 

Denio,  J.,  in  answer  to  the  suggestion  that  it  was  a  local 
bill,  says :  '^  It  has  no  doubt  features  which  savor  of  locality, 
for  it  punishes  a  well  known  common-law  offence  more 
severely,  if  committed  within  the  limits  of  that  city,  than  if 
committed  elsewhere.  But  it  prescribes  the  rule  of  conduct 
for  all  persons,  whether  residents  of  the  city  or  of  any  other 
part  of  the  State,  and  its  increased  penalties  are  intended  to 
protect  residents  of  other  localities  equally  with  inhabitants 
of  the  city.  *  ♦  ♦  Offenders,  when  convicted,  are  to  be 
imprisoned  in  one  of  the  prisons  of  the  State  out  of  the  city, 
and  to  be  provided  for  at  the  expense  of  the  State  at  large  ; 
and  the  disqualification  which  attaches  to  a  convict  under  the 
act  affects  him  wherever  he  may  be  in  this  State.  I  cannot 
think  that  a  statute  having  such  consequences  is  to  be  classed 
with  special  provisions,  making  appropriations  for  particular 
roads,  public  buildings,  or.  the  like,  situated  in  particular  local 
divisions.'' 

The  county  court,  of  which  the  county  judge  is  the  sole 
judge,  has  jurisdiction  over  all  forms  of  civil  actions  for  the 
recovery  of  money  or  of  personal  property,  in  which  the 
amount  sought  to  be  recovered  does  not  exceed  $1,000,  and 
the  defendants  reside  in  the  county  in  which  the  action  is 
brought.  Any  person  in  any  part  of  the  State  may  be  plain- 
tiff, and  defendants  must  be  residents. 

As  presiding  judge  in  the  Court  of  Sessions,  he  has  power 
to  try  all  criminal  offences,  not  punishable  with  death,  or  in 
States  prison  for  life,  committed  within  his  county. 

He  has  the  powers  of  a  justice  of  the  Supreme  Court  at 
Chambers,  and  as  such  may  make  orders  under  certain  limita- 
tions in  actions,  the  venue  of  which  may  be  in  other  countiefl 
of  the  State. 

Lansing — Vou  V.      16 
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Aud  he  maj  hold  a  countj  coart  in  anj  county  of  the 
State,  except  the  counties  of  New  York  and  Kings. 

An  officer  whose  powers  are  bo  extensire,  and  may  affect 
the  persons  and  properly  of  citizens  in  any  of  the  counties  of 
the  State,  is  not  a  local  officer. 

As  by  far  th«  largest  share  of  his  duties  are  performed  in 
and  for  the  county  of  which  he  is  the  judge,  it  is  doubtless 
just  that  it  should  pay  his  salary.  But  that  is  by  no  means  a 
controlling  consideration  in  determining  whether  a  law  is  local 
which  establishes  his  salary. 

Every  citizen  in  the  State  has  interest  in  the  manner  in 
which  a  county  judge  discharges  his  duty;  and  in  so  fiir  as 
compensation  influences  that  subject,  evety  citizen  is  inter- 
ested in  seeing  that  it  is  just  and  adequate,  and  hence,  from 
the  very  nature  of  the  subject,  it  ought  not  to  be  left  to  be 
regulated  by  men  who  are  interested  in  withholding  adequate 
compensation,  or  with  whom  personal  or  partisan  considera- 
tions have  greater  weight  than  the  interest  of  the  public. 

The  precise  question  now  under  consideration  does  not 
seem  to  have  been  before  the  Court  of  Appeals. 

In  the  Common  Pleas  of  New  York,  it  was  decided,  as 
long  ago  as  1857,  that  an  act  of  the  legislature,  which  pro- 
vided that  no  member  of  the  common  council  of  New  York 
city  should  receive  compensation  for  his  service,  was  not  a 
local  act;  and  it  was  said  that  a  statute  cannot  be  termed 
local  or  private  which  provides  for  the  government  of  a  con- 
siderable portion  of  the  territory  and  property  of  the  State, 
delegating  powers  of  legislation,  and  authorizing  the  passage 
of  laws  which,  in  their  operation,  affect  all  the  citizens  of  the 
State,  who  either  in  their  persons  come  within  the  range,  or 
whose  property  is  within  the  limits  of  that  jurisdictioiu 

MoKELL,  J.,  of  the  Superior  Court  of  New  York,  arrived  at 
the  same  conehision  in  the  case  of  Bumham  v.  Acton  (35 
How.,  48). 

These  cases  have  never  been  overruled  hy  the  Court  ot 
Appeals,  notwithstanding  the  principle  they  decide,  if  adopted 
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bj  that  court,  sliould  haye  led  it  to  a  different  concluBion  iu 
several  recent  cases  in  that  court. 

In  the  case  of  The  PeopU  v.  O'Brien  (38  N.  T.,  193), 
Gkoveb,  J.,  says :  "  That  inasmuch  as  the  framers  of  the  Con- 
stitution did  not  make  population  the  test  by  which  to  deter- 
mine whether  a  law  was  local  or  general  within  the  meaning 
of  that  term  as  used  in  secticm  16  of  the  third  article,  they 
must  be  presumed  to  hare  used  the  term  local  in  the  sense  in 
which  it  is  generally  understood.  In  this  sense  any  law 
limited  to  any  particular  locality  is  local,  irrespective  of  the 
population  of  such  locality,  whether  great  or  small.''  The  act, 
in  reference  to  which  the  learned  judge  was  speaking,  was  an 
act  entitled  *  An  act  to  enable  the  board  of  supervisors  of  the 
county  of  New  York  to  raise  money  by  tax  for  the  use  of 
the  corporation  of  the  city  of  New  York,  and  in  relation  to 
the  expenditure  thereof,  and  to  provide  for  the  auditing  and 
payment  of  unsettled  claims  against  said  city,  and  in  relation 
to  actions  at  law  against  said  corporation.'  There  was  a 
clause  in  this  act  relating  to  the  term  of  office  of  the  council- 
men  of  the  city,  and  the  question  was  whether  the  act 
containing  that  and  upon  which  the  question  before  the  court 
arose  was  constitutional,  or  whether  it  was  a  local  bill,  and 
embracing  more  than  one  subject  which  was  not  disclosed  in 
the  title.  It  was  held  to  be  local  and  unconstitutionaL 
Groteb,  J.,  says :  '^  It  is  clear  that  it  relates  only  to  the  officers 
of  the  municipal  corporation  of  New  York,  and  has  no  force 
outside  of  the  territory  embraced  in  the  corporation,  nor  any 
possible  effect  upon  property  not  within  the  corporate  limits, 
or  upon  persons  not  for  the  time  being  within  such  limits. 
It  would  seem  to  follow,  necessarily,  that  the  act  in  question 
is  local,  as  contradistinguished  from  general.  The  former  is 
entirely  confined  in  its  operations  to  the  property  and  per- 
sons of  a  specified  locality,  the  latter  embracing  either  persons 
or  property  of  the  people  of  the  State  genenJty,  or  of  some 
class  of  persons  or  species  of  property  not  luniting  the  opera, 
tton  of  the  law^  to  any  particular  locality  less  than  the 
whole.'' 
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This  reasoning  is,  it  seems  to  me,  at  war  with  the  position 
pat  forward  in  the  cases  in  Ist  Hilton  and  35  How.,  avpra. 

Those  cases  decide  that  an  act  is  not  local  that  provides  for 
a  considerable  portion  of  the  territory  and  population  of  the 
State,  and  authorizes  the  passage  of  laws  that  affect  the  per- 
sons and  property  outside  of  the  territory  of  the  municipality. 
Gboveb,  J.,  says  that  the  case  of  O'Brien  is  distinguished 
from  that  of  Williams,  supra^  because  the  latter  provided  for 
the  confinement  of  convicts  in  the  prisons  of  the  State  out- 
side of  said  city.  In  the  case  of  Williams,  the  act  under 
which  the  questions  considered  arose  did  not  provide  for  the 
imprisonment  of  a  prisoner,  convicted  under  section  33  of  that 
act,  in  one  of  the  prisons  of  the  State ;  no  allusion  is  made  to 
the  place  of  confinement.  But,  by  the  laws  of  the  State,  a 
prisoner,  when  convicted  of  grand  larceny,  must  be  confined 
in  a  State  prison. 

If  the  case  of  Williams  is  to  be  considered  to  be  a  correct 
exposition  of  the  law,  then  every  statute  creating  a  corpora- 
tion, or  amending  the  charter  of  a  corporation,  which  confers 
powers  on  such  corporation  or  its  officers,  authority  under 
which  the  rights  of  persons  residing  in  places  beyond  the 
corporate  limit  may  be  afi*ected,  is  a  general  and  not  a  local 
law,  and  it  is  not  necessary  that  the  act  itself  should  in  terms 
provide  that  the  statute  should  extend  to  and  operate  upon 
such  .persons. 

The  test  which  Geovee,  J.,  lays  down  to  determine 
whether  an  act  of  the  legislature  is  local  or  general,  is  unob- 
jectionable in  the  case  in  which  he  applied  it,  but  it  clearly 
could  not  have  been  applied  in  the  case  of  Williams,  nor  can 
it  be  applied  in  the  class  of  cases  to  which  that  case  belongs. 

Now,  in  a  certain  sense,  an  act  creating  a  municipal  cor- 
poration is  local,  and  it  may  be  so  drawn  as  to  be  purely 
local. 

But  if  it  confers  powers  on  the  courts  or  officers  of  such 
corporations,  by  which  the  persons  or  property  of  those  not 
not  residing  within  it  may  be  afik^ted,  it  is  not  as  to  such 
persons  a  local  act; 
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The  true  criterion  by  which  to  determioe  whether  an  act  is 
local  or  general  is  to  inquire  whether  under  it  the  people  of 
the  State  may  be  affected.  If  not,  it  is  local ;  if  they  can  be, 
it  is  general. 

In  the  case  of  The  People  v.  EiUe  (35  N.  T.,  449),  "An 
act  amending  the  charter  of  Rochester  so  as  to  authorize  the 
common  council  of  that  city  to  elect  seven  instead  of  four 
directors  of  the  Rochester  and  Genesee  Valley  R.  R.  Co." 
was  held  to  be  local,  and  embracing  more  than  one  subject 
which  was  not  disclosed  in  the  title,  and  therefore  unconsti- 
tutional. 

In  Conner  v.  The  Mayor  (1  Seld.,  285),  one  of  the  judges 
declared  it  as  opinion  that  an  act  regulating  the  amount  of 
compensation,  and  the  manner  of  making  it  to  one  or  more 
of  the  public  oflBcers  of  a  county  for  their  official  services,  is 
neither  private  nor  local  within  the  meaning  of  the  Constitu- 
tion. The  proposition  can  hardly  be  said  to  have  been 
decided  by  the  court  in  that  case,  but,  taken  in  connection 
with  the  other  cases  referred  to,  it  is  entitled  to  considerable 
weight  in  the  decision  of  the  question. 

In  view  of  these  cases  I  am  of  opinion  that  the  statute  con- 
ferring the  power  on  boards  of  supervisors  to  establish  the 
salaries  of  county  judges  is  not  one  authorized  by  section  17 
of  article  3  of  the  Constitution,  and  is  therefore  void. 

But  whether  I  am  right  or  wrong  as  to  the  construction  of 
section  17,  it  seems  to  me  impossible  to  sustain  the  act  if 
effect  is  to  be  given  to  the  manifest  intention  of  the  framers 
of  the  judiciary  article  and  to  the  language  of  section  15  of 
that  article. 

The  plaintiff  insists  that  if  it  shall  be  held  that  the  act  is 
unconstitutional  for  any  cause,  yet  he  is  entitled  to  a  mandor 
fivus  to  compel  the  county  treasurer  to  pay  him  the  $500 
directed  by  the  supervisors  to  be  raised  to  make  up  his 
salary  to  $1,700  for  the  year  1870. 

In  the  case  of  The  People  v.  Lawrence  (6  Hill,  244),  cham- 
berlain of  the  city  of  New  York,  the  application  was  for  a 
vMindaffnue  ta  compel  the  chamberlain  to  pay  to  the  relator  a 
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sum  of  money  which  had  been  appropriated  to  him  br  r!ic 
board  of  Bupervisors  of  the  county  of  New  York  to  renuburt*e 
him  for  costs  and  expenses  incurred  in  defending  liimself  in 
an  impeachment  against  him  as  one  of  the  special  justices  ot 
New  York.  The  bill  was  presented  to  the  chamberlain, 
who  refased  to  pay  it. 

The  court  denied  the  motion  for  a  mandamuSj  on  th« 
ground  that  the  supervisors  had  no  power  to  appropriate  tlie 
money  to  the  relator,  and  it  was  the  duty  of  the  chamberlain 
to  refuse  to  pay  it.  It  was  said  by  BBomsoK,  J.,  that  if  the 
board  had  jurisdiction  to  allow  the  relator  anything  by  way 
of  indemnity,  the  chamberlain  could  not  refnse  to  pay ;  bnt 
as  rt  had  no  power  to  make  any  allowance,  the  chamberhun 
was  in  duty  bound  to  refuse  to  pay  it. 

This  ruling  was  approved  in  Morris  v.  The  Peo^ie  (3  Dea., 
381,  899), 

It  was  held  in  the  case  of  SCarin  v.  The  Town  of  Gen/oa^ 
and  of  Oovld  v.  The  Toicn  of  Sterling  (23  N.  Y.,  439),  that 
action  would  not  lie  against  a  town  to  recover  an  installment 
of  interest  on  bonds  issued  under  one  of  the  railroad  bonding 
acts,  when  the  steps  prescribed  by  law  to  make  the  bonds 
valid  had  not  been  taken. 

In  Rose  v.  Curtiss  (3i  N.  Y.,  606),  the  action  was  brought 
to  recover  of  the  defendant,  as  supervisor  of  the  town  of 
Sterling,  moneys  received  by  him  from  the  treasurer  of 
Cayuga  connty  to  pay  the  interest  on  bonds  issued  by  his 
town  under  the  railroad  bonding  act. 

The  defendant  resisted  tlie  payment  because  the  proceed- 
ings required  to  be  taken  in  order  to  make  the  bonds  binding 
on  the  town  had  not  been  taken,  and  tliey  were  for  that  reason 
void,  and  he  was  not  liable  to  pay  the  interest,  although  it  had 
been  paid  over  to  him  for  that  purpose.  It  was  held  that  he 
held  the  money  as  agent,  and  as  such  could  not  question  tlie 
acts  of  his  principal,  and  judgment  was  ordered  again<%t  him. 

In  the  cajBe  of  The  People  v.  Mead  (24  N.  Y.,  114),  it  was 
held  that  a  mandamus  should  issue  under  ckcnmstanoci 
almost  identical  with  those  in  the  case  h/st  cited 
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In  the  caee  of  The  People  v.  Mead  (36  N.  Y.,  224),  a 
mandamus^  to  compel  the  commlssionerB  appointed  under 
one  of  the  railroad  bonding  acts  to  obtain  from  the  eonnty 
treasurer  moneys  held  by  him/and  which  had  been  raised 
and  appropriated  to  pay  interest  on  bonds  issued  by  the 
town,  was  ret*used,  it  appearing  that  the  bonds  had  been 
illegally  issued. 

The  distinction  between  the  above  cases,  which  at  first 
glance  would  seem  to  be  conflicting,  is,  as  I  understand  the 
views  of  the  judges,  this :  when  an  agent  of  the  town  has  in 
his  hands  money  which  has  been  appropriated  by  the  proper 
authority  to  pay  a  debt  not  legally  chargeable  on  the  town, 
an  action  may  be  maintained  against  such  agent,  or  a 
mandamvs  wUl  issue  against  him. 

But  when  such  oflicer  has  not  received  the  money,  but  it  is 
sought  to  compel  him  to  apply  to  some  other  officer  or  person 
to  pay  it  over  to  him,  he  may  show  that  the  town  is 
not  legally  liable  for  the  debt  or  demand  sought  to  be 
enforced. 

In  view  of  these  cases,  the  case  of  The  People  y.Zavyrence 
must  be  deemed  to  be  overruled.  In  that  case  the  appro- 
priation was  palpably  illegal.  The  chamberlain  had  the 
money  in  his  possession,  yet  he  was  permitted  to  resist 
payment  on  the  ground  of  the  illegality. 

If  the  right  of  the  plaintiff  to  the  $500,  raised  in  the 
winter  of  1870-'71  to  make  up  the  deficiency  of  his  salary 
for  1870,  was  not  taken  away  by  the  resolution  of  the 
14th  December,  1870,  the  defendant  would  be  liable  for 
that  service. 

If  we  are  right  in  holding  the  act  of  the  legislature 
authorizing  boards  of  supervisors  to  establish  the  salaries 
of  county  judges  unconstitutional,  there  was  no  power  in 
the  board  of  supervisors  of  Wyoming  to  fix  the  salary  of 
the  plaintiff  for  1870,  or  for  any  other  year. 

The  $500  levied  upori  the  property  of  the  county,  and 
collected  to  pay  to  the  plaintiff  to  make  his  saliry  for 
1870   $1,700,   was  levied  and  collected  without   authority 
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.)flaw;  but  if  the  resolution  of  November,  1870,  had  re- 
mained in  force,  the  plaintiff  would  doubtless  have  been 
entitled  to  it  as  between  himself  and  the  defendant. 

■ 

The  resolution  which  provided  for  the  raising  of  $500, 
to  be  paid  to  plaintiff  toward  his  salary,  was  an  appro- 
priation of  it,  so  that  the  defendant,  as  county  treasurer, 
would  have  been  justified  in  paying  it  without  further 
action  of  the  board. 

But  the  resolution  of  the  14th  December  annulled  that  of 
the  14th  November,  so  that  there  was  no  longer  in  force  any 
law  or  resolution  of  the  board  fixing  the  salary  of  the  plain- 
tiff for  the  year  1870. 

Although  this  did  not  in  terms  repeal  or  annul  the 
resolution  directing  the  raising  of  the  $500,  yet  it  was 
a  virtual  repeal  of  it,  and,  from  the  passage  of  the  reso- 
lution of  the  14th  December,  it  was  the  duty  of  the  de* 
fendant  to  refuse,  to  pay  to  plaintiff  that  sum. 

If  the  board  could  not  establish  plaintiff's  salary,  it  was  not 
a  resolution  of  either  the  law  or  the  Constitution  to  repeal  a 
resolution  raising  or  appropriating  money  for  that  purpose. 
The  $500  were  a  mere  bonus  voted  to  the  plaintiff,  which 
the  board  could  at  any  time  recall  before  payment. 

For  the  same  reason  the  plaintiff  is  not  entitled  to  the 
increase  of  salary  from  the  14th  of  November,  1870,  until 
the  end  of  that  year. 

There  must  be  judgment  in  favor  of  the  defendant,  with 
oosts. 
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Th9  Pjeopls   ex  rel.  Chablss  H.  Satbe  et  al.  v.  Gtoboe 
FsAifKLiN,  County  Judge  of  Seneca  County. 

(GbNERAL  TbBM,  FoUBTH  DePABTKBNT,  SlEFTEliBBB,  1871.) 

In  aBcerlauiiDg  whether  a  mfOority  of  the  persons  whose  names  are  upon 
the  tax-roll  have  consented  to  bonding  a  town  for  railroad  purposes,  on 
application  under  the  statute  (Laws  1869,  chap.  907,  p.  2903,  etc.),  Joint 
owners  of  properly  are  to  be  counted  separately. 

A  partnership  is  to  be  counted  as  one  tax-payer,  under  the  amendment  of 
1371  (chap.  925)  to  chap.  907  of  1869 ;  it  was  otherwisis  under  the  law  of 
1869  before  the  amendment 

Whether  a  partner  has  authority  to  bind  the  copartnership  by  signing 
the  petition,  or  each  partner  must  sign  individually — Qu&re, 

lA.  person  assessed  individually,  and  also  as  guardian  or  trustee,  is  to  be 
counted  but  once. 

Assessments  against  persons  as  representing  the  estates  of  deceased  persons, 
must  be  excluded  from  the  count 

One  whose  name  appears  on  the  roll  and  who  has  signed  the  petition,  must 
be  counted  as  a  petitioner,  although,  after  assessment  of  the  tax  and 
before  signing  the  petition,  he  has  parted  with  his  interest,  or,  it. seems, 
.  removed  from  the  tQwn. 

It  seems  the  consent  of  the  tax-payer  is  in  the  nature  of  the  vote  of  an 
elector. 

'Bignatures  to  the  petition,  of  tax*payers  appearing  on  the  proper  roll, 
induced  by  payments  in  the  nature  of  a  bribe,  are  nevertheless  valid. 

Jt  is  otherwise  where  the  tax-payer  has  been  induced  to  sign  by  misrepresen- 
tation as  to  the  nature  of  the  instrument  signed,  or  as  to  the  company  to 
be  benefited  by  the  bond,  and  has  had  no  opportunity  to  inform  him- 
self of  the  contents  of  the  petition. 

But  the  signers  must  exerdse  due  care  and  caution  in  this  respect,  as  where 
the  petitioner  signed  under  the  inducement  of  false  representations,  but 
had  in  his  possession  the  means  of  information  as  to  the  truth,  the  con- 
sent was  held  valid. 

The  petition  must  designate  the  railroad  company  in  view,  and  it  must  be 
•im -existing  incorp(»ated  company,  and  it  seems  a  petition  signed  before 
incorpon^tion  of  the  company  is  void. 

petitioners  cannot  withdraw  theur  consent  before  presentation  of  the 
petition.   Per  Mulldt,  P.  J.,  and  see  The  Bsople,  de.^  v.  Peck  (4  Lans. ,  528). 

OsBTio&Ajti  to  review  the  proceeding  on  application  to 
bond  the  town  of  Yarick,  Seneca  county,  before  the  judge 
of  thftt  county. 

LiKsiKo — Vol,  V.        17 
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Present — Mullin,  P.  J.,  Johnson  and  TAixxyrr,  JJ. 

MuLUN,  P.  J.  There  are  on  the  assessment  roll  of  the 
town  of  Varick,  in  the  county  of  Seneca,  for  the  year  1869, 
364  assessments.    These  assessments  represent  367  persons. 

There  is  an  assessment  to  John  Funnel  &  Brothers,  another 
to  Carles  &  Jonah  Reed  and  Ogden  &  VanNostrand.  Each 
of  these  represent  two  persons  and  each  joint  owner  (if  they 
are  joint  owners)  must  be  counted  in  ascertaining  whether  a 
majority  of  those  whose  names  appear  on  the  tax  roll  have 
consented  to  bonding  the  town.  If  they  are  partners,  thea 
each  partnership  can  be  counted  as  one  person  only,  notwith- 
standing the  signature  of  all  the  members  to  the  consent  may 
be  necessary  in  order  that  the  whole  amount  assessed  against 
the  firm  be  estimated  as  embraced  by  the  consent. 

From  the  whole  number  thus  ascertained,  there  must  be 
deducted  eight  names  representing  assessments  against  the 
estates  of  deceased  pereons ;  such  assessments  are  illegal  and 
void. 

The  act  of  last  winter  requires  those  assessed  for  dogs  only 
to  be  deducted  in  ascertaining  the  number  of  tax-payers. 
There  are  on  the  rolls  the  names  of  twenty-four  persons 
assessed  for  dogs  only.      These  must,  therefore,  be  deducted. 

There  are  on  the  roll  tlie  names  of  three  persons  assessed 
for  property  owned  by  them  in  their  own  right,  and  also 
assessed  as  guardians  or  trustees.  The  statute  (1  R.  S.,  5th 
ed.,  908,  §  5)  requires  that  every  person  shall  be  assessed,  in 
the  town  or  ward  where  he  resides  when  the  assessment  was 
made,  for  all  personal  estate  owned  by  him,  including  all  per- 
sonal estate  in  his  possession  or  under  his  control  as  agent, 
trustee,  guardian,  executor  or  administrator,  and  in  no  case 
shall  such  property  be  assessed  to  any  other  persons. 

It  necessarily  follows  that  the  name  of  a  person  owning 
property  in  his  own  right,  and  as  trustee  or  guardian, 
can  be  entered  on  the  assessment  roll  but  once,  or  if  entered 
more  than  once  it  can  be  legally  counted  but  once  in  ascer- 
taining  the   number  of  persons  on   the  roll.     There  must 
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also  be  deducted  the  name  of  Fitch  Hopkins,  whose  name 
is  on  the  roll  twice,  making  the  number  to  be  dediicte<l 
thirtj-six. 

These  names  being  deducted  from  the  whole  number  on 
the  roll,  leave  381  as  the  whole  number  of  names  on  the  roll. 

A  majority  of  this  number  is  166.  The  consent  of  this 
number  must  be  procured  in  order  to  authorize  the  issuing 
of  bonds  by  the  town.  The  whole  nutnber  whose  names  are 
signed  to  the  petition  is  190.  Of  these,  eleven  are  taxed  only 
for  dogs,  and  these  must,  therefore,  be  deducted.  Three 
others  must  be  deducted,  as  the  property  which  they  assume 
to  represent  was  illegally  assessed. 

In  this  list  are  included  Henry  C.  Lusk,  Catharine  Bolan- 
tier  and  R.  V.  Day,  executor,  and  R.  R.  Steele  and  Garret  Van 
Sickle,  trustees.  These  must  also  be  deducted,  because  they 
have  signed  in  their  individual  capacity,  and  cannot  sign  but 
once.  I  am  informed  that  the  Court  of  Appeals  has  decided  that 
the  consent  to  bond  a  town  cannot  be  signed  through  an  agent 
or  attorney.  It  must  be  signed  by  the  tax-payer  himself,  but 
he  may  authorize  another  to  sign  it  for  him  in  his  presence. 

The  county  judge  deducts  one  from  the  number  consenting, 
because  Fitch  Hopkins  has  signed  twice.  If  the  papers  incor- 
porated in  the  case  contain  the  names  of  all  those  consenting, 
I  am  unable  to  find  Hopkins'  name  amongst  them  even  once. 
I  assume,  therefore,  that  all  the  consents  are  not  in  the  case, 
and  that  the  disallowance  was  right,  especially  as  the  petition- 
ers' counsel  do  not  find  fault  with  the  disallowance. 

The  county  judge  refused  to  count  Catharine  Harger  as 
one  of  those  consenting,  for  the  reason  that  after  the  assess- 
ment of  the  tax  in  1869,  and  before  the  time  of  signing  the 
consent,  she  had  sold  her  land  and  ceased,  as  he  expresses  it, 
to  be  a  tax-payer  of  the  town.  I  cannot  concur  with  the 
county  judge  in  his  rejection  of  this  woman. 

The  legislature,  for  reasons  satisfactory  to  itself,  has  seen 
fit  not  to  submit  the  question  of  bonding  a  town  to  a  vote 
of  the  tax-payers  at  a  meeting  thereof,  called  to  pass  upon 
that  question^  but  has  deemed  it  best  to  submit  it  to  the  tax- 
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payers  whose  names  appear  on  the  assessment  roll  of  the 
town,  made  and  completed  shortly  preceding  the  time  when 
the  question  is  submitted  to  them. 

Every  person  whose  name  appears  on  such  roll  has  the 
right  to  give  his  consent,  whether  he  owns  any  property  in 
the  town  at  the  time  he  signs  the  consent,  or  whether  he 
resides  at  the  time  in  the  town. 

It  was  indispensable  to  the  safety  of  all  concerned  that  the 
persons  who  could  vote  (for  consenting  is  but  another  mode 
of  voting)  should  be  distinctly  ascertained ;  as  the  consent  of 
a  majority  was  essential  to  jurisdiction  to  issue  the  bonds, 
their  validity  would  be  left  in  doubt,  unless  the  facts  neces- 
sary to  show  that  jurisdiction  to  issue  them  had  been  acquired 
were  easily  to  be  ascertained,  and  such  as  could  be  clearly  estab- 
lished. Whether,  the  provision  is  wise  or  just  that  permits 
persons  having  no  interest  in  the  town,  or  share  in  the 
burden  the  consent  may  impose,  to  have  a  voice  in  imposing 
burthens  upon  others,  is  not  for  the  courts.  Their  duty  is  to 
carry  into  effect  the  intention  of  the  legislature,  leaving  to  it 
the  duty  of  protecting  the  tax-payers  against  any  injustice 
the  law  may  produce. 

Tlie  county  judge  erred  in  rejecting  the  consents  of  the 
six  persons  who  it  is  said  were  induced  by  bribery  to  sign 
the  consent.  It  is  conceded  that  these  persons  were  tax- 
payers whose  names  appeared  on  the  proper  assessment  roll. 
Being  such,  they  had  the  right  to  consent  unless  the  bribery 
to  which  they  were  parties  deprived  them  of  it. 

No  reason  is  perceived  for  giving  any  greater  effect  to 
bribery  in  cases  of  consents  to  bonding  towns  than  is  given 
to  the  bribery  of  voters  at  elections.  I  do  not  find  any 
statute  that  declares  void  the  Tote  of  an  elector  because  it 
was  obtained  through  bribery. 

No  case,  I  apprehend,  can  be  found  in  which  an  office  has 
'been  taken  from  one  candidate  and  given  to  another,  because 
those  who  voted  for  him  had  been  induced  to  do  'SO  by 
-bribery  or  other  corrupt  means. 

Legislative  and  other  bodies  who  have  the  exclusive  power 


187L]  OP  THE  STATE  OF  liTEW  YORK.  ]  33 

The  People  ez  reL  Sayre  vi  Franklin. 

to  aaeertain  and  determine  the  qualifications  of  their  meiu- 
b6i*&,  not  unfj^qnentlj  expel,  or  annnl  the  election  of,  mem- 
bers becanse  the  votes  bj  which  thej  were  elected  wei'c 
obtained  by  bribery,  but  the  courts  have  never*  assumed  to 
remove  an  offioec  who  has  obtained  his  office  by  such  coirupt 
meanSk  Thjere  is  no  good  reason  for  refusing  a^  vote  because 
it  was  obtained  by  bribery.  If  the  voter  has  by  law  the 
right  to  vote,  the  board  of  inspectors  has  no  power  to  enter 
into  the  question  whether  his  motives  are  corrupt  or  pure. 
When  the  right  is  established  it  is  their  duty  to  receive  the 
vote,  and  the  courts,  when  the  question  of  the  validity  of 
the  election  comes  before  them,  must  determine  the  right  to 
the  office  by  the  number  of  legal  votes,  regardless  altogether 
of  the  motives  of  the  voters.  The  only  protection  against 
bribery  in  elections  for  officers,  other  than  members  of  congress 
or  of  the  legislature,  is  by  indictment  under  the  statute 
declaring  it  to  be  a  misdemeanor  to  bribe  a  voter. 

The  law  as  it  stood  before  the  passage  of  the  act  authoriz- 
ing county  judges  to  ascertain  and  determine  when  a  majority 
in  number  and  amount  of  the  tax-payers  had  assented  to 
bonding  a  town,  niad»  no  provision  for  ascertaining  whether 
the  consent  of  any  of  t&e  tax-payers  had  been  fraudulently 
obtained.  If  the  injured  party  had  any  relief,  it  must  have 
been  in  equity.  But  now  the  county  judge  is  to  take  proof  as 
to  the  number  of  tax-payers  joining  in  such  petition,  and  as  to 
the  amount  of  taxable  property  represented  by  them«  Tins 
involves  the  question  whether  the  signers  of  the  petition 
have  knowingly  signed  it,  or  whether  any  of  them  have  been 
induced  to  sign;  %  by  fraud  and  deception.  A  man  who 
affixes  his  signature  to  such  a  petition  under  the  representa- 
tion that  it  is  some  other  aiid  different  document,  or  fi>r 
another  and  different  company,  and  he  has  not  had  an  oppor- 
tnnity  to  inform  himself  of  its  actual  contents,  has  not  iu 
eonteraplatiott  of  law  signed  it,  and  his  name  should  not  be 
counted. 

But  It  is  not  every  false  stat^nent  that  wilt  relieve 
the  signer.    Every  man  is  bound  to  be  on  hi&  guard  against 
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deception,  and  it  is  only  when  alter  the  exercise  of  due  care 
and  caution  he  has  been  led  into  doing  what  he  did  not 
intend  to  do,  relying  upon  the  truth  of  the  representations 
made  to  him,  tliat  he  can  repudiate  his  act. 

The  county  judge  erred  in  refusing  to  coant  the  name  ol 
Edgar  N.  Yan  Riper.  Although  the  representations  made  to 
him  were  false,  he  had  in  his  possession  the  means  of  inform- 
ing himself  of  the  truth  and  omitted  it ;  after  that  he  could 
not  be  permitted  to  repudiate  his  signature. 

From  the  whole  number  of  names  signed  to  the  petition, 
or  consenting  before  the  county  judge  (being  190),  there  must 
be  deducted 

1st.  The  eleven  persons  who  were  taxed  for  dogs  only. 

2d.  Three  who  represent  estates. 

3d.  Two  who  signed  personally,  and  also  as  guardian  or 
trustee. 

4th.  One  who  was  not  on  the  tax  list. 

5th.  One  whose  signature  was  not  proved,  making  eighteen. 

These  deducted  from  190,  leave  172,  or  six  more  than  a 
majority  of  tax-payers. 

This  result  would  lead  to  a  reversal  of  the  judgment  of  the 
county  judge,  were  it  not  that  it  appears  that  many,  if  not  all; 
the  signatures  to  the  petition  were  obtained  before  the  incor- 
poration of  the  Geneva  and  Ithaca  Railroad  Company. 

It  is  insisted  by  the  respondent's  counsel  that  a  petition 
thus  signed  is  of  no  validity,  and  cannot  confer  on  the  com- 
missioners jurisdiction  to  bond  the  town  of  Varick. 

The  language  of  the  statute  is :  "  Whenever  a  majority  of 
the  tax-payers  of  any  municipal  corporation  in  this  State  who 
are  taxed  or  assessed  for  property,  &c.,  upon  the  last  preceding 
assessment  roll,  and  who  are  assessed,  or  taxed,  or  represent  a 
majority  of  the  taxable  property  upon  said  last  assessment 
roll,  shall  make  application  to  the  county  judge  of  the  eountj 
In  which  such  municipal  corporation  is  situate,  by  petition, 
setting  forth  that  they  desire  that  such  corporation  shall  ereate 
and  issue  its  bonds  to  an  amoimt  named  in  such  petition  and 
invest  the  same  or  the  proceeds  thereof  in  the  stock  or  bondsi 
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as  said  petition  may  direct,  of  such  railroad  company  in  this 
State,  as  may  be  named  in  said  petition." 

To  satisfy  tlie  language  of  the  statute,  a  railroad  company 
of  this  State  must  be  designated  in  the  petition.  There  is  no 
such  thing  as  an  unincorporated  railroad  company.  The 
legislature  intended  to  require  the  designation  of  an  existing 
incorporated  company,  not  of  a  mere  ideal  company  having 
no  existence  in  fact  or  in  contemplation  of  law. 

The  effect  of  a  petition  in  proper  form  and  properly,  signed 
is  to  charge  the  whole  taxable  property  of  the  town  with  the 
sum  named  in  it  and  the  interest  thereon.  The  property  of 
those  who  do  not  sign  is  charged  with  the  burden^  as  well  as 
that  of  those  who  do. 

It  is  due  to  the  former  that  those  who  vote  to  charge  them 
should  act  in  good  faith ;  that  they  should  inform  themselves 
of  all  the  &cts  which  should  be  considered  in  deciding 
whether  the  company  whose  stock  or  bonds  are  to  be  taken 
is  legally  organized ;  whether  its  officers  are  men  fit  to  be 
trusted  with  the  management  of  its  affairs;  whether  the  route 
of  the  road  is  the  one  most  advantageous  to  the  people; 
whether  it  will  probably  command  such  a  share  of  freight  and 
travel  as  will  make  it  a  safe  or  judicious  investment.  These, 
together  with  divers  other  matters,  should  be  considered 
before  consenting  to  bond  a  town,  and  it  is  impossible  to  con- 
sider all  or  any  of  them,  if  a  corporation  has  not  been  crea- 
ted at  the  time  of  signing  the  petition.  No  route,  or  even 
termini  can  be  fixed.  No  directors  named.  To  permit  a 
minority  to  be  charged  with  a  debt,  by  persons  having  no 
knowledge  of  facts  essential  to  be  known  to  enable  any  man 
to  determine  whether  he  should  consent  to  such  a  charge, 
would  be  grossly  unjust. 

Aside  from  these  considerations,  which  it  seems  to  me 
must  have  induced  the  legislature  to  require  that  a  corpora- 
tion must  exist  when  the  petition  is  signed,  the  language  of 
the  act  cannot  be  satisfied  by  any  other  construction.  An 
existing  corporation  must  be  named  in  the  petition. 

I  had  occasion  to  consider  this  question  at  Special  Term, 
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Standing  cmd  others  v.  Blodget  and  others, 
of  the  town  of  Denmark  in  Lewis  county, 
ved  at  the  concluBion,  tliat  a  petition  signed 
poration  of  a  railroad  company  was  void,  and 
tble  to  find  any  snfficient  reason  {mt  cbanging 

eral  cases  arising  before  the  passage  of  tiie 
Br,  held  that  when  partnersliip  or  joint  ownerg 
ere  assessed,  each  partner  or  joint  ownef  was 
id  that  in  estimating  the  number  who  con- 
rtner  and  owner  consenting  must  be  counted, 
at  the  amount,  only  the  share  of  the  property 

partner,  or  owner  consenting,  should  be 
leld  this  on  the  ground,  that  consenting  to 
t  within  the  scope  of  a  partnership,  and  that 
Id  not  bind  his  copartner  without  his  consent. 
» the  whole  of  the  amount  assessed  to  be  esti 
taining  whether  a  majority  in  amotiat  had 
he  owners  mnat  sign  the  consent. 
ist  winter  contains  a  provision  which,  it  seems 
it  necessary  to  modify  the  ruling.  It  provides 
1,  partnership  or  corporation,  upon  whom  it 

intended  to  levy  a  tax  by  virtue  of  said  last 

may  join  in  such  petition,  and  shall  have  all 
jrivileges  under  this  act  as  other  tax-payers. 
his  provision  is  to  make  not  the  partners  but 
)  the  tax-payer.  Hence,  in  ascertaining 
rity  has  consented,  the  partnership  can  count 
er  many  may  compose  it, 

of  the  partners  can  sign  the  consent  and  thus 
oers,  is  a  question  to  be  decided  when  it  arises, 
afore  ine,  and  I  express  no  opinion  npon  it. 
en  concur  with  me  in  the  conclusion  that  the 
lid,  it  will  not  be  necessary  to  consider  the 
'  remaining  question  in  the  case,  which  is, 
ners  can  withdraw  their  consent  at  any  time 
1  is  presented  to  the  connty  judge. 
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My  opinion  up<m  the  question  is  that  it  cannot  be  done. 
Eaeh  signature  forms  a  sort  of  consideration  or  inducement 
for  every  subsequent  one,  and  to  permit  a  signer  to  withdraw 
after  inducing  otheiB  to  sign,  would  be,  to  say  the  least, 
unfkir. 

Again,  no  one  has  any  authority  to  consent  to  such  with*- 
drawal,  if  consent  is  necessary ;  nor  has  any  signer  the  right  to 
possession  of  petition  for  the  purpose  of  erasing  or  otherwfse 
canceling  the  signature. 

Unless  fraud  in  obtaining  the  signature  is  established  before 
the  county  judge,  the  signers  must  be  held  to  their  consent. 
Signing  is  analogous  to  voting  by  ballot.  When  once  the 
ballot  is  deposited,  there  can  be  no  withdrawal  or  change  of 
vote. 

For  the  reasons  aforesaid  the  decision  of  the  county  judge 
must  be  affirmed,  with  costs  to  be  paid  by  the  relators. 


MoBTiMEB  A.  Helms,  Kespondent,  v.  Koeitak  G.  Ons^ 

Appellant. 

(GsRSSAL  TsBU,  FouBVH  Depabtmbht,  Sbftembbb^  1871.) 

In  an  action  on  an  account  which  had  accrued  in  18S8  and  1869,  the  defend- 
ant claimed  to  offset  an  account  against  the  plaintiff  running  from  1855>  but 
<^  which  the  last  item  accrued  in  1863.-^5^,  these  was  a  mutual  running 
account  between  the  parties,  and  that  the  o£&et  was  not  barred  bj  the 
statute  of  limitations. 

The  defendant  in*  this  action  appealed  from  the  judgm^t 
of  the  County  Court,  which  affirmed  a  judgment  of  a  justice 
the  pea<5e  renderisd  in  favor  of  the  plaintiffl  The  fiusts  urn 
stiAted  in  the  opinion. 

Jenkins  dk  Qoodunlly  for  the  appellant 

TF.  H.  Henderson^  for  the  respondent. 

Present — ^Mttllin,  P*  Jr ;  JonajTSON  and  Taloott,  J  J. 
Lansing — Vol.  V.        18 
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Mdllut,  p.  J.  This  is  an  appeal  from  the  County  Court 
>f  Cftttaraugos,  affirmiDg  a  jndgment  of  the  justice  iu  favor 
)f  the  plaintiff.  The  action  wae  brought  to  recover  the  bal- 
ance of  an  account  for  work,  labor,  material,  &c.,  commencing 
n  September,  1868,  and  ending  in  October,  1869.  The 
lefendant  pleaded  the  statute  of  limitations  and  a  set-off,  and 
lenied  the  plaintiff's  complaint.  On  the  trial  the  plaintiff 
>roved  his  account  and  reeted.  The  defendant  then  offered 
o  prove  by  way  of  set-off  an  item  of  account  for  Soar  sold 
ind  delivered  in  1860.  The  plaintiff's  counsel  objected  to 
he  evidence,  on  the  ground  that  the  demand  was  barred  by 
he  statute  of  limitations.  The  objection  was  sustained  and 
be  evidence  rejected. 

The  defendant  then  offered  to  prove  items  of  account 
Micruing  in  his  favor  in  the  years  1861-62-63.  The  plaintiff's 
lonnsel  objected  to  the  evidence  on  the  same  ground  as  before, 
Jid  the  evidence  was  rejected. 

The  defendant  then  offered  to  prove  items  of  account 
accruing  in  his  favor  against  the  plaintiff  in  the  years 
,855-56-57-58.  The  plaintiff's  counsel  objected  to  tiie  evi- 
ience  on  the  same  ground  as  before,  and  it  was  rejected. 

The  only  question  deserving  of  consideration  on  this  appeal 
B  the  competency  of  the  evidence  offered  on  the  part  of  the 
lefence.  ' 

It  was  held  in  KimbaU  v.  Brmon  (7  Wend.,  322)  that  one 
tem  of  account  within  six  years  before  suit  brought  will  not 
[raw  after  it  items  beyond  six  years,  so  as  to  protect  them 
rom  the  statute  of  limitations,  unless  there  have  been  mutual 
ccounts  and  reciprocal  demands  between  the  parties. 

Sataoe,  J.,  adopts  the  language  of  the  editor  of  Bacon's 
Abridgment  (1  Bacon,  478),  who  says  a  mutual  account  of 
ny  sort  between  plaintiff  and  defendant  for  any  items  of 
rhieh  credit  has  been  given  within  six  years,  is  evidence  of  a 
iromise  to  pay  the  balance,  and  will  take  the  case  out  of  the 
tatute  of  limitations. 

The  case  of  GAamb&rlin  v.  Cuyler  (9  Wen-J,,  126)  is 
ledsive  of  the  question.    In  that  case  the  plaintiff's  account 
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accrued  in  the  years  1826  and  1827.  The  defendant,  under  a 
notice  of  set-off,  proved  an  account  against  the  plaintiff  in  the 
years  1821  and  1822,  also  in  the  years  1818  and  1819,  and  in 
1826. 

The  question  was  whether  the  part  of  the  defendant's 
account  accruing  before  1826  was  not  barred  by  the  statute 
of  limitations.  The  court  held  that  inasmuch  as  there  was 
not  a  hiatus  of  six  years  between  the  items  of  the  defendant's 
account,  and  the  defendant's  account  accrued  within  six  years 
previous  to  the  commencement  of  the  i\ptiou,  the  whole  of 
defendant's  account  was  recoverable.  Tlie  facts  in  the  case 
cited  and  the  one  before  us  are  substantially  alike.  The 
judgment  of  the  County  Court  and  of  the  justice  must  be 
reversed. 

Judgment  reversed. 


Samubl  Chbistib  v.  Henbt  Gagb.  . 
(Gbnbbal  Tbbm,  Fourth  DsFABTMEirr,  Seftsmbbb,  1871.) 

▲  testator  died  in  1824  leaving  a  will,  by  which  he  devised  land  to  one  of^ 
his  devisees,  without  words  of  inheritance,  and  afterward  gave  his  widow  a 
third  of  his  realty,  adding,  **  and  which  at  the  time  of  her  decease  shall 
be  and  the  same  is  hereby  declared  to  be  for  the  use  and  at  the  disposal 
of  those  to  whom  it  is  above  devised." — BM,  that  the  word  '*  which'' 
referred  only  to  the  one-third  of  the  realty  devised  to  the  widow ;  and  the 
devise,  without  words  of  inheritance,  was  not  enlaiged  into  a  fee,  but  car- 
ried a  life  estate  only  to  the  devisee. 

This  was  a  motion  by  the  plaintiff  for  a  new  trial,  on  a  case 
with  exceptions  ordered  to  be  heard  in  the  first  instance  at 
General  Term. 

The  action  was  brought  to  recover  nine  equal  undivided 
thirtieths  of  an  hundred  acres  of  land  in  Middlesex,  Yates 
county. 

The  plaintiff  claimed  title  as  owner  of  the  residuary  Inte- 
rests   of  certain   heirs-at-law  of  Andrew  Christie,  Senior, 
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ased,  and  the  defendant  was  in  posaeaeion  claiming  from 
rew  Cliristie,  Junior,  as  darisee  under  the  will  of  the 
Andrew  Christie,  Senior. 

ndrew  Oiristie,  Junior,  died  before  the  commencement 
le  action. 

pon  the  trial  the  onl^  qneetion  which  arose  was  upon  the 
truction  of  the  will  of  Andrew  Christie,  Senior,  which 
duly  proved  and  was  shown  to  ha^ve  taken  effect  by  the 
tor's  death  on  the  24th  March,  1824. 
le  will  devised  certain  pieces  of  real  estate  to  the  testa- 
sons,  their  "  heirs  and  aasign^"  respectively,  and  then 
the  land  in  controversy  "to  my  grandson,  Andrew 
stie,  son  of  Gilbert  Christie,  to  be  taken  adjoining  laud 
e  given,  and  devised  herein  to  Gilbert  Christie  j "  and 
after  some  beqnests  of  personalty,  proceeded  to  "give 
devise  and  bequeath  also  unto  my  said  wife,  Sarah,  the 
benefit  and  improvement  of  one-third  part  of  the  landed 
0  of  which  I  maybe  possessed  at  the  time  of  my  decease, 
)g  the  term  of  her  natural  life,  and  which,  at  the  time  of 
lecease,  shall  be,  and  the  same  is  hereby  declared  to  be, 
he  use  and  at  the  disposal  of  those  to  whom  it  is  above 
led,"  &c. 

le  defendant  moved  for  a  nonsuit  upon  Che  ground  l£at 
levise  to  Andrew  Christie,  Junior,  carried  a  fee,  subject 
to  the  life  estate  of  the  widow. 

ie  coart  granted  the  motion,  ruling  that  the  defendant 
derived  a  fee  of  the  land  from  Andrew  Christie,  Junior, 
was  entitled  to  retain  possession  as  the  owner  thereof. 

ime9  A..  CkrieUe,  for  the  plaintiff. 

'larleg  S.  King,  for  the  defendant. 

■eeent — Muxxm,  T.  X. ;  Joaiaos  end  TuAxrrr,  J  J. 

ULLTS,  P.  J.  The  will  of  Aiulmr  (Sirude  went  hto 
t  bef(x«  t^0  Bevisad  dtatBtes  took  effect,  and  its  pc»r 
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viBioBB  are  not  governed  by  tliose  statntee.  Before  the  passage 
of  these  statutes  the  law  was  eonclusively  settled  that  when 
there  was  a  devise  to  a  person  without  naming  his  heirs,  or 
containing  other  words  of  perpetuity,  the  devisees  took  a  life 
estate  only.    {Charter  v.  OtUj  H  Barb.,  525,  and  cases  cited.) 

The  clause  of  the  .will  which  gives  to  the  testator's  grand- 
son, Andrew,  the  100  acres  in  dispute,  standing  alone,  con- 
.tains  no  words  of  perpetuity,  and. hence  he  took  a  life  estate 
only. 

Bat  in  this,  as  in  niost  other  teases,  the  intent  of  the  testa- 
tor when  ascertained  must  govern,  provided  the  language 
admits  of  construction.  It  is  one  of  the  rules  of  the  con- 
struction of  wills,  that  every  expression  in  the  will  shall 
have  effect  if  possible,  unless  the  int^itiou  of  the  testator 
would  thereby  be  defeated.    {Garter  v.  JSPuntj  40  Barb.,  88.) 

In  the  clause  which. gave  an  estate  for  life  to  the  widow  in 
.onc'-third  part  of  the  testator's  real  estate,  there  is  added  the 
following  words :  '^  And  which .  at  the  time  of  her  deceaoe 
shall  be,  and  the  same  is  hereby  declared  to  be,  for  .the  use 
and  at  the  disposal  of  those  to  whom  it  is  above  devised." 

Tlie  word  "  which"  in  the  clause  recited  obviously  relates 
to  the  one-third  of  the  estate  devised  to  the  widow  for  life. 
'  And  if  so,  then  the  clause  in  question  does  not  apply  to  the 
other  two-thirds  devised  by  the  previous  clauses  of  the  will 
to  his  children.  The  object  of  the  clause  was  to  make  it  cer- 
tain tiist  at  the  widow's  death  the  land  taken  and  occupied 
by  the  widow  should  belong  to  those  to  whom  it  would  have 
belonged  had  the  widow  not  received  any  portion  of  it. 

If  that  is  the  construction,  it  does  not  enlarge  the  estate 
of  Andrew,  except  in  so  far  as  it  secures  him  for  the  term  of 
his  life  of  so  much  of  the  100  acres  devised  to  him  as  the 
widow  should  take  from  him. 

Jf  the  word  ^^which"  in  the  davse  under  consideration 
referred  to  the  landed  estate  previously  mentioned  in  the 
same  clause,  it  might  be  construed  as  evincing  an  intention 
that  all  the  devisees  should,  on  the  death  of  the  mother,  take 
the  lands  devised  to  them  in  fee.    3at  such  a  construction 
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ot  be  given  to  the  clanse  vitbont  violating  the  plainest 

of  grammar,  and,  I  may  add,  tUe  manifest  intention  of 

sstator. 

lis  clause  being  laid  out  of  view,  there  is  nothing  in  the 

:hat  juBtifiee  the  asBumption  that  it  was  the  intention  of 

estator  to  give  Andrew  anything  beyond  a  life  estate  in 

00  acres.  On  the  contrary,  the  testator  seems  to  have 
rstood  that  the  omission  of  words  of  perpetuity  reduced 
state  devised  to  an  estate  for  life,  as  in  every  devise  con- 
d  in  the  wiU,  except  in  that  to  Andrew  and  to  the 
w,  words  of  perpetuity  are  used.  This  omission  is  most 
fteant. 

is  nnnecessary  to  say  that,  althougli  by  the  codicil  the 
a  devised  to  Andrew  is  reduced  from  a  life  estate,  in  so 

1  of  tlie  100  acres  as  were  not  taken  by  the  widow,  to  an 
e  for  the  residue  of  his  life,  after  the  death  of  the  widow, 
here  is  nothing  in  the  codicil  manifesting  an  intention 
large  the  estate  to  a  fee. 

)w  trial  granted,  costs  to  abide  the  event 


People,  &o.,  ex  rel.  Isaac  Butts  and  ors.,  v.  The  Com- 
mon Council  op  thb  Cnr  of  Rochesteb. 

Qbnsku.  Term,  Fourth  DsPARTinENT,  Septevbeb,  1871.) 

edalon,  in  due  fonn,  of  the  commoa  couocil  of  Rochester,  in  nppor- 
fog  the  expeoBe  of  erecting  bridges  In  that  city,  by  assessment  npuD 
tax-pByera  benefited  (Laws  1881,  chnp.  143,  g  191,  &c.).  Is  not  qaes- 
able  b;  tbe  courts,  unless  persona  who  could  not  he  benefited  u« 
seed. 

BSCBsment  maybe  made  before  title  is  acquired  to  the  land  neceswuy 
the  bridge,  and  Dotwithstanding  section  189  of  the  charter  (Id.)  pro- 
ts  the  common  cmmcD  firom  taking,  Ac,  any  lands,  &c.,  until  dama- 
for  the  talcing  are  paid. 

sessment  fbauded  on  proceedingB  continued  at  an  a4]onmed  meeting 
the  common  council,  the  adjournment  having  been  made  by  a 
ority  of  the  board  iieyond  a  single  day,  but  to  a  day  appointed  for  • 
liar  meeting,  is  not,  for  that  reason,  void. 
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Where  notice  directed  attendance  at  a  day  and  place  from  seyen  to 
nine  o'clock  f.  m.,  for  the  hearing  of  appeals,  and  all  who  appeared 
were  heard,  and  it  did  not  appear  that  any  one  who  desired  a  hearing 
was  preyented  by  reason  of/  the  short  time  allowed,  the  proceedings 
are  not  void. 

Upon  certiorari  against  the  city  to  review  the  proceedmgs  taken  in  asse8»> 
ing  for  expense  of  a  bridge,  the  court  will  not,  as  a  ground  for  annulling 
tlie  assessment,  consider  the  validity  of  a  contract  made  for  building 
the  bridge. 

Where  the  proper  assessment  has  been  du'ected,  a  clerical  error,  by  which 
the  amount  is  increased  beyond  the  estimated  expense,  does  not  vitiat* 
the  assessment. 

Section  608  of  the  charter,  which  provides  that  all  assessments  theretofore 
or  thereafter  made  for  improvements  in  that  city  shall  be  valid  and 
effectual,  notwithstanding  irregularity,  omission  or  error  in  the  proceed- 
higs,  is  a  complete  answer  to  objections  such  as  are  above  specified. 

This  was  a  certiorari  to  the  common  council  of  the  city  of 
Rochester,  brought  to  review  proceedings  taken  by  it  with 
reference  to  the  erection  of  a  bridge  over  the  Genesee  river 
in  that  city,  and  payment  of  the  expense  thereof. 

The  petitioners  were  owners  of  property  assessed  for  the 
expenses  of  the  bridge,  and  tax-payers  in  the  city,  and  they 
petitioned  for  the  writ  on  their  own  behalf,  and  that  of  all 
other  similarly  assessed  tax-payers  of  the  city. 

The  return  to  the  writ  showed  that  the  common  council,  with- 
out any  formal  petition  therefor,  had  determined  upon  the  erec- 
tion of  the  bridge,  and  had  taken  the  proceedings  complained 
of  for  the  erection  thereof,  and  for  the  assessment  of  the 
expense  upon  owners  and  occupants  of  houses  and  lands  to  be 
benefited,  which  expense  was  fixed,  according  to  estimates  of 
the  city  surveyor,  at  the  sum  of  $150,000. 

A  notice  in  the  following  terms  was  published  in  two  daily 
papers  of  Bochester,  viz. : 

NonoB. 

City  Assessob's  Offioe,  ) 

EocHESTEE,  N.  T.,  March  16, 1871.  f 

Notice  is  hereby  given,  that  the  assessment  rolls  for  the 
following  named  improvements  have  been  completed,  and 
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>peals  therefrom  will  be  heard  by  the  asbeesment  committee, 
the  asseasor'B  office,  city  ball,  oa  Monday,  March  27, 1871, 
am  seven  till  nice  o'clock  p.  u.  of  that  day : 
Improvement  of  Atwater  street. 
Bridge  across  the  Q-enesee  river  at  Tinoent  place. 

H.  H.  CKAIG, 

C.  W.  BEIGGS, 

WM.  OAEING. 

jlawwmw/  Committee. 

The  objections  made  to  the  proceedings  appear  from  the 
>inion  of  the  coort. 

£*.  A.  Maymondf  for  the  relators. 

Geo.  F.  Dat^orth,  for  the  defendants. 

Present — Mullih,  P,  J. ;  Johmson  and  Tai.cott,  JJ. 

Mdildi,  p.  J.  We  have  been  called  ttpon  on  repeated  occa 
)n3  to  take  from  the  common  coQucil  of  Rocheehir  the 
>wers  and  duties  imposed  upon  them  by  the  city  charter 
d  aesnme  them  onrselves,  but  wehave  thus  far  declined  to 
<  either,  believing  that  the  legislature  has  wisely  withheld 
)m  OS  the  power  to  go\"?m  cities  or  to  exercise  any  power 
nferred  on  the  manicipal  authorities  of  cities  or  towns, 
le  people  residing  within  the  limits  of  a  manicipal  corpora- 
m  are  presumed  to  be  capable  of  electing  compet^it  agents 
carry  on  the  government,  and  it  is  also  prosamed  that  there 
B  to  be  found  in  each  a  snfBcient  number  of  men  of  intelli- 
nce  and  integrity  to  discharge  the  duties  devolving  on  the 
icere  of  such  municipality. 

It  is  the  fault  of  the  people,  therefore,  if  incompetent  or 
worthy  men  are  elected  to  municipal  offices. 
The  neglect  to  select  competent  men  furnishes  no  reason 
ly  the  courts  should  assume  to  themselves  the  duty  of  gov 
aing  these  corporations  upon  the  supposition  that  they  are 
tter  able  to  discbarge  the  duties  devolving  upon  the  officers 


1871.]  OF  THE  STATE  OF  NEW  YORK.  145 

The  People  ex  reL  Butts  e.  The  Common  Council  of  the  City  of  Rochester. 

of  such  government  than  are  the  persons  elected  for  that  pur- 
pose. Wc  disclaim  any  such  power  and  wo  reftise  to  assume 
any  snch  authority. 

If  the  corporate  authorities  assume  to  take  the  property  of 
the  citizen,  or  to  impose  upon  him  burdens,  or  to  deprive  him 
of  his  property  without  authority  of  law,  or  if,  having  acquired 
jurisdiction  to  inaugurate  proceedings  for  any  such  purpose, 
they  shall  omit  to  comply  with  the  requirements  of  the  statute 
authorizing  them  to  act  in  essential  particulars,  the  court  will 
interfere  and  set  aside  their  proceedings  and  compel  them  to 
proceed  in  conformity  with  the  law. 

With  matters  entrusted  to  their  discretion,  or  as  to  which 
they  are  not  clothed  with  judicial  power,  the  courts  have 
nothing  whatever  to  do.  {The  People  v.  Van  AUtyne^  32 
Barb.,  131 ;  Same  v.  Supervisors  of  Idvingstotiy  43  Barb., 
232 ;  Sarrie  v.  Commissioners  of  East  Hampton j  30  N.  T.,. 
72 ;  BirdsaU  v.  PhiUips^  17  W.,  464 ;  Prindle  v.  Anderson^ 
19  W.,  391 ;  People  v.  Brooklyn,  23  B.,  166 ;  The  People 
€X  rel.  Citizen^  Gas-light  Co.  v.  Board  of  Assessors,  39  N. 
T.,  81 ;  People  v.  Fredricks,  48  Barb.,  173 ;  People  ex  rel. 
Cook  V.  Board  of  Police,  39  N.  Y.,  506 ;  People  v.  Board 
of  Health,  33  Barb.,  844.) 

In  examining  the  questions  presented  by  the  return  to  the 
certiorari  in  this  case,  it  will  lessen  the  labor  to  consider  the 
objections  made  to  the  proceedings  to  assess  the  citizens  of 
Rochester,  or  such  of  them  as  the  common  council  has 
determined  are  benefited  by  the  bridge,  in  the  order  in  which 
they  are  presented  by  the  relator's  counsel. 

The  first  objection  to  the  proceedings  of  the  common 
council  is,  that  it  has  not  made  the  assessment  of  the  expense 
of  building  the  bridge  upon  the  whole  city,  thereby  treating 
it  ae  a  general  public  improvement,  and  not  as  a  local  public 
improvement  for  which  the  assessment  must  be  in  whole  or 
in  part  local. 

The  charter  makes  no  difierence  in  the  mode  of  proceed- 
ing to  make  an  assessment,  whether  the  expense  is  to  be  borne 
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by  all  tlie  tax-payers  of  the  city,  or  the  whole  or  a  part  of  the 
expense  is  to  be  charged  on  a  part  only  of  the  tax-paj^ers. 

The  legislature  has  entrusted  it  to  the  common  council  to 
determine  what  part  of  the  tax-payers  are  benefited  by  the 
proposed  improvement,  and  who  should,  for  that  reason,  con 
tribute  to  the  expense.  The  charter  declares  the  decision  of 
the  council  to  be  final  on  that  question,  and  the  law  would 
have  so  held  it  to  be  had  the  charter  been  silent  on  the  sub- 
ject.   {People  V.  City  of  Brooklyn^  23  Barb.,  166.) 

If  it  Avns  shown,  in  any  competent  manner,  that  persons 
were  assessed  who  could  not  be  benefited  by  the  erection  of 
the  bridge,  it  would  be  our  duty  to  annul  the  assessment  as 
to  tliem.     {People  v.  Brooklyn,  supra,) 

But  there  is  nothing  to  show  but  that  all  are  benefited 
who  live  within  the  limits  established  bythec/>mmon  council. 

We  cannot,  in  the  absence  of  evidence,  say  that  persons 
living  half  a  mile  or  a  mile  from  the  proposed  bridge  will  not 
be  benefited  by  it. 

2d.  The  next  objection  is,  that  the  common  council  had 
not,  when  the  assessment  was  ordered,  nor  since,  acquired 
title  to  the  land  at  either  end  of  the  bridge,  on  which  to  erect 
piers  or  to  be  used  as  a  highway  to  get  on  and  off  the  bridge. 

It  is  true  that  title  to  the  land  has  not  been  obtained,  and 
the  council  is  in  the  attitude  of  raising  money  by  tax  for  the 
erection  of  a  bridge,  without  any  land  on  which  to  place  it. 

Section  189  of  the  charter  forbids  the  common  council  to 
take  or  enter  on  any  lands  until  the  damages  for  taking  the 
same  are  paid. 

They  and  their  agents  and  ofiicers  would,  therefore,  be 
trespassers,  should  they  attempt  to  construct  the  bridge  on  the 
land  at  either  end  of  the  bridge. 

But  this  prohibition  does  not  aflect  the  proceedings  in  mak- 
ing and  perfecting  the  assessment. 

Those  proceedings  and  the  proceedings  to  acquire  title  to 
the  lands  are  wholly  distinct  and  independent.  They  may 
go  on  paripdssu  or  separately,  at  the  election  of  the  council. 

It  would  be  most  unjust  to  allow  the  authorities  to  compel 
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the  tax-payers  to  pay  into  the  treasury  $150,000  of  money, 
when  it  cannot  legally  be  used,  and,  perhaps,  never  can  be. 

The  proper  remedy  for  the  plaintiffs  would  be  an  injunc- 
tion to  restrain  the  collection  of  such   tax  until  the  title 
to  the  land  has  been  acquired.    After  the  confirmation  of  the 
assessment,  the  proceedings  to  enforce  payment  ai'e  to  be  con 
ducted  by  officers  of  the  city  designated  for  that  purpose. 

If  we  had  the  power  on  certiorari  to  affirm  the  proceed- 
ings of  the  common  council  in  part,  and  reverse  in  part,  we 
could  not  protect  the  relators  in  this  case,  as  the  officers  to 
be  controlled  are  not  before  us,  nor  are  they  parties  to  this 
proceeding. 

3d.  It  is  next  objected  that  the  proceedings  for  making  and 
confirming  the  assessment  rolls  are  irregular  and  void. 

For  support  of  this  proposition,  the  relator's  counsel  relies 
on  the  error  committed  by  the  minority  of  the  council  in 
tidjourning  from  the  regular  day  of  meeting  to  the  next  regu- 
lar day,  instead  of  the  next  day.  This  error  he  insists  vitiates 
all  the  proceedings  in  relation  to  the  assessment.  By  parlia- 
mentary law,  the  minority  can  adjourn  to  the  next  day  on 
which  the  body  can  meet  for  the  transaction  of  business.  If 
it  meet  but  once  a  month,  the  adjournment  may  rightfully  be 
to  the  next  monthly  meeting. 

But  a  more  conclusive  answer  to  this,  and  to  most  of  the 
alleged .  subjects  in  the  proceedings,  is,  that  the  statute  is 
directory  merely,  and  not  mandatory. 

The  notices  seem  to  have  been  properly  published  in  the 
official  paper  of  the  city.  The  charter  requires  the  designa- 
tion of  but  one  official  paper,  yet  others  may  be  designated 
in  which  official  notices  may  be  published. 

It  would  have  been  a  great  outrage,  had  the  common  coun- 
cil limited  the  time  for  hearing  the  objections  of  tax-payers 
to  the  assessment  to  two  hours.  But  they  did  not  so  limit  it. 
Tiiose  who  appeared  were  heard,  and  it  does  not  appear  that 
any  desiring  to  be  heard  were  prevented  by  reason  of  the 
shortness  of  time  allowed  for  the  purpose. 
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4tb.  The  aasesament  having  been  illegally  made,  the  sobse 
lent  confirmation  doee  not  remedy  the  defect. 
This  proposition  is  correct,  if  the  aaseaement  vas  illegal, 
it  it  IB  not,  and  upon  its  confirmation  it  became  final  and 
nclueire. 

5th.  The  contract  entered  into  with  Leightoo  for  building 
e  bridge  ia  Toid. 

We  have  nothing  to  do  with  this  contract  "We  cannot 
low  wliether  its  proviBiona  are  wiae  or  unwise.  ~We  are  to 
eanme  that  it  is  a  proper  and  judicious  contract,  unless  it  is 
violation  of  the  charter. 

If  it  is  void,  it  will  be  so  declared  when  an  action  is  brought 
>ou  it,  or  when  some  other  proceeding  is  instituted  to  anna) 
to  which  Leighton  is  a  party.  He  is  not  a  party  to  this 
oueeding,  and  his  uontract  cannot  be  annulled  until  he  hat 
id  an  opportunity  to  be  heard. 

6th.  The  amount  actually  assessed  is  (512.49  more  thaa 
e  estimated  expense  of  the  work,  and  the  whole  aaseaBmenl 
ercfore  is  Illegal  and  void. 

If  the  common  council  had  directed  the  assessioMit  and  ool- 
:tiou  of  $542.49  more  thui  the  e^imated  expense,  the 
seesment  would,  I  hare  no  doubt,  have  been  void.  But,  in 
I  the  resolutions  of  the  council,  the  amount  to  be  raised  is 
nited  to  $150,000,  the  estimated  expense.  It  is  obvious, 
erefore,  that  no  more  than  the  true  amount  was  directed  to 
'  raised.  The  excess  is  the  result  o(  error  in  carrying  oat 
aessmeots  or  in  footing  up  the  columns.  If  the  error  is 
us  caused,  the  assessment  is  not  void,  but  may  be  corrected 
'  the  common  oouncil. 

It  may  be  that  the  asseasment  in  question  is  both  opprea- 
fe  and  unjust.  If  bo,  it  would  be  gratifying  to  as  could  we, 
insistently  with  onr  views  of  the  law,  grant  tlie  people 
lief;  but  we  cannot  The  construction  that  operates  harshly 
-day  may  operate  adTantageoosly  to-monow.  If  the  ooo- 
rnciitMa  of  statutes  ^onld  vary  to  meet  the  varying  whims 
id  caprices  of  the  people,  neither  property  nor  life  would 
I  secure,  and  corrnption  and  venality  would  very  soon  com- 
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pel  all  good  men  to  insist  upon  the  adherence  by  the  courts 
to  their  decisions. 

A  further  and  condnsive  answer  to  all  the  alleged  defects 
and  irregularities  in  the  proceedings  of  the  common  council, 
in  relation  to  the  assessment,  is  that  thej  are  cured  bj  section 
608  of  the  charter,  which  provides  that  all  assessments  thereto- 
fore or  thereafter  made  for  improvements  in  said  city  are 
declared  to  be  valid  and  effectual,   notwithstanding  iiTegu- 

larity,  omission  or  error  in  the  proceedings  relating  to  the 
same. 

The  eertiarart  most  be  quashed,  with  costs  to  be  paid  by 

the  relators. 


WiLLLix  A.  BfirKOLDS,  Appellant,  v.  Akbbew  Pabk, 

Respondent. 

(Gbkaral  Tebm,  Fourth  Depabtment,  Seftembbb,  1871.) 

A.  judgment  debtor  pat  fhe  title  of  his  real  estate  in  his  wife,  and  atoo  paid 
for  other  real  estate  conveyed  to  her,  which  latter  estate  she  morf^gaged  bona 
JIdA  A  second  judgment  was  then  recovered  against  the  debtor  by  the 
judgment  creditor,  who  brought  a  suit  in  the  nature  of  a  creditor's  bill 
against  the  husband  and  wife,  filed  a  Uapen4en8^  and  had  a  decree  declaring 
th£  oonveyanoes  fraudulent  respecting  both  judgments,  and  that  the  pro- 
perty waa  conveyed  subject  to  the  judgmenta  The  wife  then  mortgaged 
the  property  received  from  her  husband,  the  mortgagee  foreclosed  by  action 
to  which  the  judgment  creditor  was  not  party,  and  the  purchaser  at  the 
foreclosure  sale  took  an  assignment  of  the  two  judgments,  paying  tbc 
balance  due,  and  also  of  the  decree  in  the  creditor's  suit — Hdd^  that  the 
assignee  of  the  judgments  would  be  restrained  from  proceeding  to  sell 
the  property  covered  by  the  second  conveyance  to  the  wife,  then  in  the 
hands  of  a  purchaser  at  a  foreclosure  sale  under  her  mortgage  thereon, 
inasmuch  as  the  older  judgment  did  not  attach  as  a  lien  thereon,  the 
judgment  debtor  never  having  had  the  legal  title,  and  the  decree  in 
the  creditor's  suit  could  not  charge  it  as  a  lien  thereon  prior  to  the  mort- 
gage, as  the  mortgagee  was  not  made  par^  to  that  suit,  and  the  later  judg- 
ment was  recovered  after  the  mortgage. 

Tbis  waa  an  appeal  by  the  defendatit  from  A  judgment 
u  dered  against  him  at  Special  Term,  at^f  triAl  by  tbe  oovti 
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The  action  was  brought  to  restrain  the  defendant  fn>i.i 
enforcing  certain  judgments  against  property  which  tlie  ^Wiu 
tiff  had  purchased  at  foreclosure  sale  in  Rochester. 

It  appeared  that  on  the  11th  day  of  February,  185G,  and 
prior  thereto,  Urbana  C.  Edgarton  owned  in  fee  certain  pre- 
mises on  Sophia  street,  in  the  city  of  Kochester.  On  that 
day  he  conveyed  the  premises  by  intermediate  deed  to  Har 
riet  Edgarton,  his  wife.  On  the  23d  day  of  June,  1856, 
Benjamin  Chamberlain  conveyed  to  the  same  grantee  certain 
premises  situate  on  Hunter  street,  in  the  same  city.  The 
consideration  ($4,500)  was  paid  by  Edgarton,  the  husband. 
On  the  20th  October,  1856,  Mrs.  Edgarton  mortgaged  the 
premises  last  mentioned  to  Calvin  T.  Chamberlain,  to  secure 
the  payment  of  $1,000.  On  the  2l8t  day  of  November, 
1850,  one  Jeremiah  L.  Knapp  recovered  a  judgment  in  the 
Supreme  Court  against  Urbana  C.  Edgarton  for  the  sum  of 
$210.99,  and  on  the  13th  May,  1859,  he  recovered  against 
the  same  defendant  another  judgment  in  the  same  court  for 
$992.56. 

Executions  were  issued  on  these  judgments,  which  were 
returned  unsatisfied.  Knapp  then  commenced  an  action ' 
against  Edgarton  and  wife  in  the  Supreme  Court,  in  the 
nature  of  a  creditor's  bill,  to  set  aside  the  deeds  to  Mrs. 
Edgarton  as  fraudulent  and  void  against  creditors,  and  such 
proceedings  were  had  that  on  the  26th  day  of  September, 
1859,  it  was  adjudged  that  the  deeds  were  fraudulent,  and 
that  the  premises  belonged  to  Urbana  C.  Edgarton  and  were 
subject  to  the  lien  of  the  judgments.  A  notice  of  lis  pendens 
was  duly  filed  in  that  action. 

On  the  12th  June,  1860,  Mrs.  Edgarton  and  her  husband 
gave  to  James  Woods  and  others  a  mortgage  on  the  Sophia 
street  property,  to  secure  an  indebtedness  of  Urbana  C.  Edgar- 
ton, of  $1,642,68. 

This  mortgage  was  foreclosed  by  action,  to  which  Urbana 
C.  Edgarton  and  his  wife  were  the  only  parties  defendant. 
The  defendant  bought  the  premises  at  the  foreclosure  sale  for 
the  sum  of  $2,055,15. 
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On  the  16th  February,  1863,  the  defendant  being  still  tlie 
owner  of  the  premises,  first  learned  of  the  recovery  of  the 
Knapp  judgment,  declaring  the  deeds  to  be  fraudulent  and 
void;  and  as  Knapp  threatened  to  sell  the  Sophia  street 
premises,  he  paid  Knapp  the  sum  of  $658,06,  being  the  bal- 
ance unpaid  on  his  judgments,  and  took  an  assignment  of 
the  decree  as  security  therefore.  On  the  13th  May,  1863, 
Chamberlain  commenced  an  action  against  Edgarton  and 
wife  to  foreclose  his  mortgage  on  the  Hunter  street  property, 
and  a  notice  of  lis  pendens  was  filed.  Edgarton  and  wife 
were  the  only  parties  defendant.  Such  proceedings  were  had 
in  that  action  that  said  premises  were  sold  on  a  judgment 
therein,  and  bid  in  by  the  plaintiff.  The  sale  was  the  2l6t 
November,  1863.  The  judgment  in  that  action  was  assigned 
to  the  plaintiff! 

The  defendant,  still  owning  the  Knapp  judgment,  threat- 
ened to  sell  the  Hunter  street  property,  and  this  action  was 
brought  to  restrain  such  sale,  and  to  compel  a  sale  of  the 
Sophia  street  property,  and  to  compel  a  satisfaction  of  the 
Knapp  judgment,  on  the  gi'ound  that,  the  defendant  being 
owner  of  the  equity  of  redemption  and  owning  the  judgment, 
and  the  premises  being  worth  more  than  the  judgment,  it 
was  satisfied. 

The  defendant,  before  suit  brought,  had  offered  to  redeem 
the  Hunter  street  premises  from  the  foreclosure  and  sale,  he 
not  being  a  party  thereto,  although  he  then  held  the  Knapp 
judgment,  and  he  asks  a  judgment  that  on  payment  of  the 
amount  due  on  said  mortgage  he  be  permitted  to  redeem. 

The  Special  Term  held  defendant  entitled  to  redeem,  and 
dismissed  the  plaintiff's  complaint. 

Edward  HarriSj  for  the  appellant,  cited  Chautcmqua  Bank 
V.  Whits  (2  Seld.,  243)  ;  Same  v.  Risley  (19  N.  T.,  373) ;  1 
R.  S.,  728,  §§  51,  52 ;  Garfield  v.  Eatmaker  (15  K  T.475) ; 
Wood  V.  Hobinson  (22  N.  7.,  564) ;  Brewster  v.  Power  (10 
Paige,  562) ;  Forbes  v.  JTalsey  (26  N.  Y.,  64) 
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/ohn  MeChnviHe,  for  the  reBpo&deot,  cited  Brainard  t. 
o^er  (10  N.  Y.,  356) ;  Gag»  v.  BrewaUr  (31  N.  Y.,  21S). 

Present — Mdllih,  P.  J. ;  Johnson  and  Taloott,  53. 

Ml-llih,  p.  J.  Mrs.  EdgartoD  got  title  to  the  Htint» 
aet  property  in  June,  1856.  Id  October  of  the  same  jear, 
I  and  her  husband  mortgaged  the  same  for  the  sum  of 

000  to  Calvin  T.  Chamberlain.  This  mortgago  was 
orded  OB  the  day  of  its  date. 

The  suit  brought  by  Knapp  to  set  aside  the  conveyances 
de  by  Mrs.  £.,  as  fraudulent  as  against  the  creditors  of 
*  husband,  was  commenced  in  Jtily,  1869,  and  judgment 
«red  therein  in  September  of  that  year.  To  that  action 
garton  and  wife  were  the  only  defendants. 
't  follows  that  when  Knapp  commenced  his  actioh,  Cham- 
lain  bad  a  valid  lien  on  the  Hunter  street  property,  and 
vas  so  far  as  we  are  informed  the  only  lien  thereon.     Thia 

1  was  not  removed  or  postponed  by  tlie  judgment  in  the 
app  suit  for  several  reasons : 

let.  Only  ouo  of  Knapp's  judgments  had  been  recovered 
en  the  mortgage  was  given.  The  otiier  was  docketed  in 
y,  1859.  The  older  judgment  did  not  become  a  lien  on 
Hunter  street  property,  as  the  title  thereto  was  not  in 
^arton  at  any  time,  Chamberluin  held  the  fee  and  conveyed 
;he  reqaest  of  E.  to  his  wife.  It  follows  that  the  mort- 
:e  became  a  valid  lien  on  the  Hunter  street  property 
ore  the  commencement  of  the  Knapp  suit. 
!d.  Although  this  mortgage  was  on  record  when  Enapp's 
t  was  commenced,  Chamberlain,  the  mortgagee,  was  not 
de  a  party,  and  was  not  bound  by  the  proceedings  in  that 
t.  Knapp  could  not,  by  a  judgment  in  that  action,  acquire 
en  prior  to  Chamberlain's  mortgage  without  making  him 
arty  defendant. 

Id,  It  is  not  pretended  that  the  mortgage  of  Chamberlain 
)  not  given  in  good  faith,  and  for  a  valuable  consideration. 
'.  repeat,  tlierefore,  the  proposition  that  the  lien  of  Cham- 
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berlain's  mortgage  has  never  been  removed  or  postponed  to 
any  or  all  of  the  Knapp  judgments. 

As  between  Mrs.  E.  and  the  creditors  of  her  husband,  the 
conveyance  to  her  of  the  Hunter  street  property  may  have 
been  fraudulent,  yet  she  could  sell  to  an  innocent  purchaser 
or  mortgage  to  an  innocent  mortgagee  that  property,  not 
having  notice  of  tlie  fraud,  and  the  title  or  lien  thus  acquired 
would  not  be  impaired  by  a  subsequent  judgment  declaring 
fraudulent  and  void  the*  conveyance  to  her. 

If  this  is  a  correct  exposition  of  the  rights  of  the  parties, 
the  Knapp  judgment  binds  only  the  Sophia  street  property. 
And  that  property,  in  vs^hose  hands  soever  it  may  be,  must  be 
applied  to  the  satis&ction  of  that  judgment  The  defendant 
is  now  the  owner  of  it,  and  it  is  alleged  in  the  complaint  that 
be  threatens  by  virtue  tJiereof  to  sell  the  Hunter  street  pro- 
perty. If  it  is  not  liable  to  be  sold  upon  that  judgment,  the 
plaintiff  is  entitled  to  have  his  property  relieved  from  that 
burden.  It  is  a  doud  on  plaintiff's  title,  and  should  be 
removed. 

The  judgment  of  the  Special  Term  must  be  reversed  and 
a  new  trial  ordered,  costs  to  abide  the  event 

Judgment  reversed. 


William  Titfant,  Respondent,  v.  Josiah  St.  John, 

Appellant 

(GBNTtttAL  Tssar,  Fotjuth  D^pabimbrt,  JtfinB,  1871.) 

Where  on  sale  bj  execution  from  the  Marine  Coxai  of  New  York  city  the 
judgment  debtor  tendered  the  amount  of  the  Judgment  and  sufficient  to 
cover  sheriff  *8  fees,  but  the  sheriff  claiming  the  tender  to  be  insufficient 
eonciuded.  the  Bsler-HM^  that  the  tender  was  prima  fade  sufficient 
and  that  the  plaintiff  in  the  execution,  who  was  present  bidding  at  the 
sale,  and  did  not  prohibit  it,  was  liable  for  conversion  of  the  property 
sold. 

It  seems  a  tender  of  the  amount  of  any  debt  discharges  a  lien  given  as  aeeo- 
rity  for  it 
Lansing  — ^Vol,  V.        20 
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This  was  an  appeal  by  the  defendant  from  a  judgment  for 
the  plaintiff,  entered  in  favor  of  the  latter  upon  the  verdict 
of  a  jury. 

The  plaintiff  sued  to  recover  for  the  conversion  of  a  canal 
boat,  and  the  defendant  sought  to  justify  under  a  judgment 
and  execution  out  of  the  Marine  Court  of  New  York  city. 

It  appeared  that  the  sheriff  of  New  York  had  seized  a  canal 
boat  belonging  to  the  plaintiff  under  an  attachment  fronf  the 
Marine  Court  in  favor  of  the  defendant,  and  afterward,  upon 
execution  in  the  action,  proceeded  to  sell  the  boat ;  that  the 
defendant  was  present  at  the  sale  and  took  part  in  the  bid- 
ding ;  that  before  the  sale  had  been  made  the  plaintiff  ten* 
dered  to  the  sheriff,  in  the  presence  and  hearing  of  the 
defendant,  the  sum  of  $120  on  the  execution,  the  execution 
being  for  sixty  dollars  damages,  and  eight  dollars  and  forty* 
four  cents  costs ;  that  the  sheriff  refused  to  receive  the  amount 
tendered,  saying  that  it  was  not  enough ;  went  on  with  the 
sale,  and  transferred  the  possession  of  the  boat  to  the  pms 
chaser. 

A.  Perryy  for  the  appellant,  contended  that  the  tender 
being  sufficient  to  cover  the  amount  of  the  execution  and  all 
possible  legal  costs,  discharged  the  lien  thereof;  that  if  any 
charges  beyond  legal  fees  were  claimed  by  the  sheriff  which 
he  had  the  right  to  collect,  the  sheriff  and  defendant  should 
have  notified  the  plaintiff  thereof  at  the  time  of  the  tender, 
and  tiiat  it  devolved  on  the  defendant  on  the  trial  to  prove 
such  claims  for  services  if  there  were  any.  He  cited  Korir 
Wright  V.  Cody  (21  N.  T.,  348) ;  Hartley  v.  Tatham  (1  Rob- 
ertson, 246) ;  1  Keyes,  222. 

He  also  insisted  that  the  fees  in  such  case  being  fixed  by 
statute  as  compensation  for  seizing,  taking  care  of,  and 
selling  the  property,  there  could  be  no  extra  compensation 
charged,  citing  Lord  v.  Richmond  (88  How.  Pr.  R.,  173); 
that  if  the  lien  was  not  discharged  by  the  tender,  the 
right  to  sell  was  lost  or  suspended,  and  that  the  sub- 
sequent sale  by  the  sheriff  was  an  abuse  of  process  for  which 


1871.1  OF  THE  STATE  OP  NEW  YORK.  155 

I  <      ■  ■         ■  I  i.i  .  . 

Tiffany  v.  8t  John. 

he,  as  well  as  the  defendant,  who  was  present,  consenting,  were 
liable,  citing  Mason  y.  Svdam  (2  John.  Ch.,  172) ;  Tieman 
V.  WiUon  (6  id.,  411) ;  Jackson  v.  Law  (6  Cow.,  248) ;  Ca/i^ 
tine  V.  Cloflrh  (41  Barb.,  629) ;  Waterlwy  v.  Weatervdt  (9  N. 
Y.J  598);  Carpenter  v.  StihoeU  (1  Kern.,  61);  Judson  v. 
Cook  (11  Barb.,  642);  Doyle  v.  RuseeU  (30  Barb.,  300); 
Crary  v.  Spragice  (12  Wend.,  41) ;  also  that  there  is  no  power 
to  tax  sheriff's  fees  on  execution  from  the  Marine  Court  of 
New  York  given  to  any  officer,  citing  Crocker  on  Sheriff, 
§  1,  111 ;  2  R.  S.,  840,  §  1,  4th  ed. ;  Laws  1857,  chap.  295,  § 
1 ;  Laws  1862,  chap.  484,  §  4 ;  Laws  1865,  chap.  400,  §  3 ;  2 
R.  S.,  427,  4th  ed. ;  JIuf  v.  JKhapp  (5  N.  Y.,  69) ;  Code,  §  65, 
and  53,  snb.  4 ;  that  if  such  power  is  given,  it  was  the  duty 
of  the  plaintiff  to  procure  taxation  before  proceeding,  after 
tender,  to  sell. 

C,  T.  Hichardsony  for  the  respondent,  cited  Bacon's  Abd., 
9,  310 ;  Bacon's  Tender,  213 ;  Cowen's  Treatise,  §  1178,  4th 
ed. ;  Carley  v.  Vance  (17  Mass.,  392) ;  2  Rol.»  Abr.,  524 ;  5 
Cow.,  252 ;  9  Cow.,  641 ;  Jackson  v.  Crafts  (18  John.,  110) ; 
K<yrt/right  v.  Cody  (21  N.  Y.,  343).  To  show  that  the 
affirmative  of  the  question  as  to  sufficiency  of  tender  was 
with  plaintiff,  Boyden  v.  MoorSy  admirCx  (5  Mass.,  368).  Ho 
also  cited  Crocker  on  Sheriffs,  §  1094,  2d  ed.,  §  1144 ;  2  R.  S^ 
652 ;  §§  1  and  2.  . 

Present — ^Mullin,  P.  J. ;  Johksok  and  Taloott,  JJ, 

MuLLiK,  p.  J.  A  tender  of  money  does  not  discharge  a 
debt,  but  it  does  relieve  the  debtor  from  damages  and  costs. 
(  WolcoU  V.  Tan  Sanlmoord^  17  J.  R.,  248,  253 ;  Trovinger 
V.  McBumeyy  6  Cow.,  253.) 

And  although  the  debt  is  not  discharged,  a  lien  given  or 
obtained  as  security  for  it  is  discharged  by  a  tender.  {Ja^ih- 
son  V.  CrafU,  18  J.  R.,  110 ;  K&rtrigU  v.  Cody,  21  N.  Y., 
843 ;  HarOey  v.  Tatltamj  1  Robt,  240 ;  Cody  v.  Koririghiy 
1  Keyes,  222.) 

It  was  held  in  Orozer  v.  Pilling  (4  B.  &  C,  26),  that  the 
plaintiff  in  a  case,  to  whom  the  amount  remaining  due  on  a 
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judgment  had  been  tendered,  together  with  the  sheriff's  fees, 
was  liable  for  maliciottsl j  refusing  to  direct  the  sheriff  to  dis- 
charge the  defendant.  It  mnst  follow,  from  the  principle 
decided  in  this  case,  that  a  plaintiff  in  a  ji,  fa.  would  be  liable, 
after  tender  of  the  damages,  costs  and  sheriff's  fees,  for  direct- 
ing a  sale  of  defendant's  lands  or  goods. 

But  the  Terj  point  was  decided  in  Mason  y.  Sudam  (2  J. 
C.  R.,  172).  In  that  case  the  chancellor  held  a  sale  of  defend- 
ant's real  estate,  after  tender  of  the  amonnt  due  thereon,  was 
entirely  in  defendant's  own  wrong. 

The  amount  tendered  was  prima  facie  sufficient ;  it  was 
considerably  more  than  the  whole  debt,  interejBt  and  sheriff's 
fees.  If  the  defendant  or  the  sheriff  was  entitled  to  demand 
anything  more,  it  was  his  duty  to  show  what  it  was  for  and 
what  was  its  amount.  No  such  proof  was  given,  and  we 
must  hold  the  tender  sufficient. 

The  defendant  was  present  when  the  tender  was  made. 
He  was  then  apprised  that  the  right  to  sell  upon  the  execu- 
tion was  gone,  and  it  was  his  duty  to  have  instructed  the 
sheriff  to  stop  the  sale  and  release  the  property.  Had  he  done 
so,  the  liability  for  proceeding  with  the  sale  would  have  been 
thrown  upon  the  sheriff,  and  the  plaintiff  would  have  been 
obliged  to  sue  him  instead  of  the  defendant. 

But  instead  of  attempting  to  stop  the  sale  and  release  the 
property,  he  remained  during  the  sale  and  bid  upon  the  pro- 
perty.   I  cannot  doubt  his  liability  tmder  thefte  circtimstances. 

The  judgment  must  be  affirmed. 


Silas  J.  Ovebaobb,  Trustee,  &c.,  Respondetity  ^«  Jonathak 

M.  Gabbett  et  al.,  Appellants. 

(Oeneraii  Tsbm,  Foubth  Dbpabtmbnt,  Juzne,  1871.) 

The  sttreties  upon  tiie  bond  of  a  sohool  district  collector  are  not  liable 
for  bi8  refbaal  to  pay  orer,  upon  order  of  tbe  district  trustee,  fiion- 
eys  received  daring  a  term  of  office  wbich  has  expired  at  the  time  the 
order  is  made,  and  with  redpect  to  which  term  the  bond  was  given,  the 
eoUector  being  hhewn  tfoceeBSor  in  oflllc6. 
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This  was  an  appeal  from  a  jadgment  rendered  on  appeal 
in  the  Onondaga  Conntj  Court  in  favor  of  the  plaintiff. 

The  action  was  brought  in  a  justioee'  court,  to  recover  the 
sum  of  thirty-five  dollars,  on  a  bond  given  by  the  defendant, 
William  B.  Uarrett,  as  principal,  and  the  other  defendants 
as  sureties,  to  the  plaintiff,  nt  trustee  of  school  district  Ko. 
3  in  the  town  of  Salina,  datj^i  November  13,  1868,  and  con- 
ditioned that  Gari'ett  bIk^hIU  woll  and  truly  discharge  the 
duties  of  collector  of  that  district. 

After  this  bond  had  been  executed  and  delivered,  a  war- 
rant was  delivered  to  Garrett,  as  collector,  issued  by  the 
plaintiff,  as  sole  trustee  of  the  district,  requiring  him  to  col- 
lect of  the  inhabitants  therepf  named  in  the  warrant  the  sum 
of  $700,  voted  at  a  district  meeting  duly  held  for  the  purpose 
of  repairing  the  school-bouse  of  the  district 

The  collector  proceeded  to,  and  did,  collect  the  amount 
named  in  the  warrant,  and  before  the  next  annual  meeting 
paid  out,  upon  the  orders  of  the  plaintiff,  all  of  such  moneys, 
except  the  sum  of  forty  dollars.  At  the  annual  meeting  in 
October,  1869,  he  stated  the  amount  collected  and  paid  out, 
und  exhibited  vouchers  for  the  payments,  and  admitted  that 
forty  dollars  of  the  moneys  so  collected  remained  in  his  hands. 

At  the  same  meeting  Garrett  was  again  elected  collector 
of  the  district  for  the  then  ensuing  year,  aad  he,  as  principal, 
and  Jonathan  M.  Garrett,  as  surety,  executed  and  delivered 
to  the  plaintiff  a  bond  in  the  penal  sum  of  $1,000,  conditioned 
that  he  would  well  and  truly  collect  and  properly  account  for 
all  moneys  received  by  him  as  collector,  and  well  and  faith- 
fully execute  the  duties  of  the  office  of  collector. 

On  the  17th  December,  1869,  the  plaintiff  drew  a  draft  or 
order  on  Garrett,  as  collector,  to  the  order  of  Jessie  Conly, 
for  thirty-five  dollars,  which  had  been  collected  and  was 
remaining  in  his  hands.  This  order  or  draft  was  presented 
to  the  collector  for  payment,  and  payment  thereof  was 
rafosed.  The  order  was  drawn  f^  the  purpose  of  paying 
w9g9A  due  Miss  Govij  as  a  teacher  in  the  district* 
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The  justice  rendered  judgment  in  fiivor  of  plaintiti  f<.-r 
thirty-five  dollars  damages  and  $9.40  costs. 

An  appeal  was  taken  to  the  Onondaga  County  Court, 
where  the  cause  was  retried  without  a  jury,  and  judgment 
rendered  in  favor  of  the  plaintiff  for  the  sum  of  thirty-five 
dollars,  and  interest  from  December  19, 1869,  together  with 
the  costs  of  the  action. 

From  that  judgment,  and  from  an  order  refusing  a  new 
trial,  the  defendants  appeal. 

■ 

jRugeTy  Wallace  <k  Jenny ^  for  the  appellants. 

A.  L.  JohiM&tiy  for  the  respondent. 

Present — Mullin,  P,  J. ;  Johnson  and  Talooit,  JJ, 

MuLLiN,  P.  J.  The  defendants,  who  are  sureties  in  the 
bond  on  which  the  action  is  brought,  resist  a  recovery,  on 
the  ground  that  their  liability  ceased  with  the  year  for  which 
their  principal  was  elected,  and  that  for  the  year  for  which 
they  were  liable  there  was  no  breach  of  the  condition  of  the 
bond.  The  condition  was  that  the  said  coUetor  should  well 
and  truly,  and  in  all  respects,  duly  and  faithfully  execute  all 
the  duties  of  his  office. 

The  duties  of  the  collector  are  prescribed  by  the  statute, 
and  are  to  receive  of  the  persons  taxed  the  amount  payable 
by  each,  and,  if  not  paid  voluntarily,  then  to  enforce  payment 
by  seizure  and  sale  of  the  goods  and  chattels  of  the  persons 
assessed,  in  the  same  manner  as  collectors  of  towns  enforce 
payment  by  virtue  of  warrants  issued  by  the  board  of  super- 
visors for  the  collection  of  State,  county  and  town  taxes. 
(Laws  of  1864,  §§  75,  80,  81,  83,  84,  85,  of  article  7,  of  title 
7  of  chap.  555  of  Laws  of  that  year.) 

It  is  also  the  duty  of  the  collector  to  keep  in  his  hands  all 
moneys  received  and  collected  by  him,  to  be  by  him  paid  out 
upon  the  order  of  the  sole  trustee,  or  of  a  majority  of  the 
trustees  when  there  are  three.    He  is  also  to  report  in  writing 
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to  the  annual  meeting  all  his  collections  and  disbnrsements, 
and  to  pay  over  to  his  successor  in  office,  when  he  has  duly 
qualified  and  given  baU,  all  moneys  in  his  hands  belonging 
to  the  district.     (§  88  of  the  same  title  and  chapter.) 

By  the  ninetieth  section  of  the  same  chapter,  it  is  provided 
that,  for  the  recovery  of  all  balances  in  the  hands  of  the  col- 
lector which  he  shall  have  neglected  or  refused  to  pay  to  his 
successor,  the  trustee  shall  have  remedy  on  the  official  bond 
of  the  collector,  or  any  action  or  remedy  given  by  law.  And 
they  shall  apply  all  such  moneys,  when  recovered,  in  the 
same  manner  as  if  paid  without  suit. 

The  sureties  on  the  official  bond  of  an  officer  whose  term 
of  office  is  for  a  single  year,  are  not  liable  for  any  breach  of 
the  condition  happening  after  the  expiration  of  the  term, 
although  the  officer  may  be  continued  in  office  under  the 
same  or  a  new  appointment  or  election.  {Kingston  M.  Ins, 
Co.  v.  Clarh^  33  Barb.,  196  ;  Hassel  v.  Long^  2  M.  &  S.,  370 ; 
Peppin  V.  Cooper^  2  B.  &  A.,  431 ;  Leadley  v.  EvanSy  9  E. 
C.  L.,  469.) 

The  only  breaches  that  can  be  reasonably  insisted  upon 
either  of  the  bonds  are :  1st.  The  refusal  to  accept  and  pay 
the  draft  drawn  by  the  plaintiff  on  the  collector  in  Decem- 
ber, 1869,  or  2d.  The  omission  to  pay  the  balance  in  his 
hands  to  his  successor  in  office. 

As  to  the  first,  the  refusal  to  pay  did  not  occur  during  the 
year  for  which  the  bond  in  suit  was  given,  but  in  the  second 
year  and  while  the  second  bond  was  in  force. 

As  to  the  second  breach,  the  successor  to  whom  by  the 
statute  the  duty  of  the  collector  to  pay,  was  a  person  other 
than  himself.  Payment  to  himself  would  not,  therefore,  be 
a  performance  of  the  condition.  And  as  no  successor  was 
elected,  it  follows  that  payment  to  a  successor  could  not  be 
made,  and  hence  that  condition  could  not  be  performed. 

It  follows,  that  the  only  condition  which  under  the  circum- 
stances could  be  performed  was  payment  on  the  order  of  the 
trustee.  And  as  there  was  no  breach  of  that  condition  dur- 
ing tlie  life  of  the  bond  sued  on,  there  could  be  no  recovery. 
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The  judgment  of  the  County  Court  was  ther^ore  errone- 
ouft,  and  must  be  reversed. 
Judgment  reversed. 


Tmc  Tbustbes  or  XJmojx  Gollbgb,  Appellants,  t;.  William 
H.  Wheelbb,  Executor^-et  al.,  Respondents. 

(Qzsk^aJa  Term,  Fourth  Dspabtxbht,  June,  1871.) 

A  purchase  of  land  in  1828,  made  fiw  and  with  the  money  of  three  per- 
sons, m  the  name  of  one  of  their  number,  created  a  resulting  trust  in  the 
laitter  in  favor  of  the  other  two  to  the  extent  of  their  contributions. 

Contracts  of  sale  and  conveyances  by  such  grantee  would  bind  the  remain- 
ing owners  as  the  acts  of  their  agent 

But  contracts  of  sale  made  by  the  trustee  under  which  no  sufficient  pos- 
session has  been  taken  by  the  vendee  will  be  postponed  to  a  sabaequent 
mortgage  of  the  premises  in  the  hands  of  a  bona  fids  assignee.  * 

And  this  is  so,  even  although  the  assignor  of  the  mortgage  was  chaigeab'e 
with  knowledge  of  the  rights  and  equities  of  the  vendee  under  the 
contracts. 

Possession  to  operate  as  constructive  notice  of  title  to  subsequeat  pm^ 
chasers,  etc.,  of  lands  must  be  open  and  visible  by  improvement  of  the 
premises,  etc.,  in  distinction  from  mere  fencing,  pasturing,  cutting  tim- 
ber, eta 

This  was  an  appeal  by  the  plaintiff  from  a  judgment 
entered  upon  the  report  of  a  referee  in  a  suit  brought  to 
foreclose  a  mortgage  for  $2,800,  executed  by  Philo  Stevens 
to  Benjamin  Nott,  July  18,  1833,  and  by  the  latter  assigned 
the  plaintiff.    The  facts  appear  in  the  opinion  of  the  court. 

E.  W,  Paige  for  the  appellant. 

B.  B.  cfe  G.  N.  Burt  and  J.  H.   Toumsend,  for  the 

respondents. 

Present — Mttlux,  P.  J. ;  Johnson  and  Talooti,  JJ. 

MuLLiN,  J.  Prior  to  October,  1828,  James  Mellen  owned 
the  premises  in  controversy.  Mellen  by  deed  dated  the  let 
day  of  that  month  conveyed  them  to  one  Aspinwall.    Aspin- 
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wall  made  the  purchase  for  himself,  Philo  Stevens  and  Benja- 
min Nott,  each  of  whom  advanced  one-third  of  the  purchase- 
money.  On  January  26, 1830,  Aspinwall  conveyed  two-thirds 
of  said  premises  in  fee  to  Stevens.  Nott,  as  I  understand  the 
case,  was  equitable  owner  of  one-half  of  the  premises  conveyed, 
to  Stevens. 

While  Aspinwall  held  the  title,  contracts  were  executed  to 
sundry  persons  for  the  sale  of  portions  of  said  lands.  Some 
of  the  purchasers  went  into  possession  of  the  lands  so  pur- 
chased, and  they  or  their  assignees  paid  up  the  purchase- 
money  and  received  deeds. 

After  the  deed  from  Aspinwall  to  Stevens,  other  parcels  of 
land  were  contracted  to  be  sold,  the  purchasers  entered,  the 
contracts  were  paid  up  and  deeds  given. 

On  the  18th  July,  1833,  Nott  conveyed  by  quit-claim  deed 
his  interest  in  the  premises  to  Stevens  and  took  back  a  bond 
for  $2,800  and  a  mortgage  on  the  premises  conveyed  by  Mel- 
len  as  collateral.  Nott  on  the  Ist  July,  1834,  assigned  the 
bond  and  mortgage  to  the  plaintiff. 

After  this  assignment  was  made,  Nott,  without  the  plain- 
tiff's knowledge  or  consent,  released  to  Stevens  portions  of 
said  mortgaged  premises,  and  Stevens  thereupon  conveyed 
the  premises  so  released.  The  lots  released  were  then  and 
still  are  of  greater  value  than  the  amount  due  on  the  bond  and 
mortgage. 

The  persons  purchasing  prior  to  the  mortgage  to  Nott  went 
into  possession  of  the  lands  purchased,  cleared  portions  of  the 
same,  most  of  them  erected  buildings  thereon  and  occupied 
them,  and  others  cut  and  carried  off  timber  from  said  lots. 
Nott  knew  that  sales  of  portions  of  the  lands  were  being  made 
by  Aspinwall  and  Stevens ;  that  they  received  money  there- 
for, and  his  proportion  thereof  was  paid  to  him.  He  had  no 
notice  of  the  sale  of  any  specific  lots. 

The  referee  has  ordered  judgment  dismissing  plaintiff's 
complaint  as  to  the  lands  sold  prior  to  the  mortgage  and  as 
to  the  lands  released  after  the  same  was  given,  and  directs 
foreclosure  and  sale  only  of  the  remainder  of  said  lands. 

Laksinq — ^VoL.  V.        21 
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The  plaintiff  appeals  and  ineists  that  it  is  not  chargeable 
with  notice  of  the  rights  of  the  purchasers  of  portions  of  the 
land,  and  that  the  release  by  Nott  did  not  impair  its  lien  on 
the  premises  released  by  him. 

It  will  be  unnecessary  to  enter  upon  an  examination  of  the 
rights  of  the  separate  purchasers  or  of  the  separate  lots 
released.  They  may  be  arranged  into  two  classes,  and  the 
principles  which  govern  them  ascertained  and  applied. 
Should  there  be  found  a  case  requiring  separate  consideratioD 
it  will  be  examined  by  itself. 

Ist.  As  to  the  lands  sold  before  the  mortgage  was  given  to 
Nott. 

Nott  having  paid  one-third  part  of  the  purchase-money  to 
Mellen,  the  conveyance  to  Aspinwall  did  not  destroy  that  inte- 
rest, and  by  the  statute  then  in  force  a  trust  resulted  to  him  in 
said  lands  to  the  extent  of  one-third  part  thereof.  {Jackson  v. 
Stemhergh^  1  John.  Cas.,  153;  FooU  v.  Colvin^  3  J.  R,  216; 
North  HempBtead  v.  Hempsteddj  2  Wend.,  109 ;  Boyd  v. 
McLean^  1  John.  Ch.,  582 ;  Harden  v.  Ha/rden^  2'  Sand£ 
Ch.,  17.) 

This  trust  having  been  created  before  1830,  is  not  affected 
by  the  provisions  relating  to  resulting  trusts  in  ibe  Bevised 
Statutes. 

As  between  Aspinwall  and  Stevens  and  Nott,  the  formei 
acted  as  his  (Nott's)  agent  on  the  sale  of  the  trust  lands,  and 
he  was  bound  by  the  sales  made  by  each  of  them. 

"When  the  contracts  were  entered  into,  the  mortgage  to 
Nott  was  not  in  existence.  If  it  ever  became  a  lien  on  the 
lands  under  contract,  it  was  a  lien  subordinate  to  the  rights 
of  the  purchasers.  If  the  mortgagee  could  acquire  any  inte- 
rest through  a  subsequent  mortgage,  it  could  only  be  in  the 
purchase-money,  unpaid  at  the  time  notice  of  the  mortgage 
was  given  to  the  purchaser. 

When  the  purchasers  took  deeds  they  were  under  no  obli- 
gation to  search  for  liens  created  after  the  making  of  their 
contracts  of  purchase,  and  they  took  the  land  purchased,  dis- 
charged of  all  such  liens. 
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The  right  of  the  purdiaeers  to  be  protected  agninst  the 
mortgage  does  not,  in  my  judgment,  depend  on  whether  or 
not  the  moiiigagee  Nott  had  actual  or  constructive  notice  of 
the  sales  to  them  by  reason  of  their  occupancy ;  as  between 
him  and  the  purchasers  he  is  not  to  be  treated  as  an  encum- 
brancer, but  as  the  vendor,  and  as  such  in  law  charged  with 
knowledge  of  the  acts  of  his  agents  who  made  the  sale. 

It  would  be  most  inequitable  to  permit  Nott  to  pocket  his 
share  of  the  prioe  of  the  lands,  and  then  having  obtained  a 
mortgage  from  a  joint  owner  of  the  property  sold,  as  well  as 
that  unsold,  foreclose  his  mortgage  and  sell  the  lands  which 
had  been  paid  for  in  satisfaction  of  the  debt  due  from  his 
co-owners. 

If  he  can  sell  after  part  of  the  purchase-money  is  paid,  he 
may  sell  after  it  is  all  paid.  The  law  is  chargeable  with  no 
audi  injustice.  If  Nott  was  foreclosing,  I  entertain  no  doubt 
but  that  the  purchasers  prior  to  the  mortgage  would  have  a 
perfect  defence  to  the  action. 

The  plain tiif  is  found  by  the  referee  to  be  a  honafde  pur- 
chaser for  value,  without  notice  of  the  contracts  of  sale  there- 
tofore made,  or  that  the  purchasers  were  in  possession.  By 
this  finding,  I  suppose  is  meant  that  plaintiff  had  no  actual 
notice.  That  it  is  charged  with  constructive  notice  by  reason 
of  such  occupancy,  if  it  was  of  a  character  to  constitute 
notice,  is  too  well  settled  to  admit  of  a  doubt. 

The  plaintiff  being  a  hona  fide  purchaser  of  the  mortgage, 
is  not  chargeable  with  the  notice  which  Nott  had  of  the 
rights  and  equities  of  the  purchasers.  {Bush  v.  Laihrop^  22 
N.  Y.,  535-549 ;  Jackson  v.  Henry ,  10  J.  R.,  185 ;  Jackson 
v.  Van  Valkenburghj  8  Cow.,  260;  Varick  v.  Briggs^  % 
Paige,  323 ;  F(ni  v.  Burch,  5  Den.,  187.) 

But  it  is  chargeable  with  constructive  notice  of  the  interest 
which  the  purchasers  had  in  their  lands  purr*.hased  by  them, 
and  which  were  actually  occupied  by  them.  {Fassett  v.  Smith, 
23  N.  Y.,  252 ;  Cook  v.  Travis,  22  Barb.,  838.) 

The  occupancy  that  is  sufficient  to  cliarge  a  subsequent 
purdiaser  or  incumbrancer  with  notice  of  the  occupant'? 
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rightH  mast  be  open  and  visible,  and  he  must  actually  improve 
the  premises.  Fencing,  pasturing,  or  cutting  timber,  is  not 
such  an  occupancy  as  will  charge  a  purchaser  or  incumbrancer 
with  notice.  {McMechan  v.  Oriffing^  3  Pick.,  149,  and 
cases  cited;  Cook  v.  Travis^  supra;  Trovp  v.  Hvlbut^  10 

Barb.,  354 ;  4  Kent's  Com.,  179,  and  notes.) 

The  referee  finds  that  all  the  purchasers  of  Aspinwall  or 
Stevens,  before  the  mortgage  was  given,  entered  into  posses- 
sion of  the  lands  purchased  by  them  severally,  improved  the 
same,  and  erected  dwellihgs  thereon,  except  John  Clans,  Fel- 
lows, Mattison,  Weed  and  Bowen. 

"We  must  presume,  in  view  of  this  finding,  that  the  occu- 
pancy of  those  who  thus  improved  and  occupied  was  such  as 
to  be  notice  to  the  plaintiff  of  their  several  interests  in  the  lands. 

It  is  found  by  the  referee  that  those  who  are  named  above, 
soon  after  the  date  of  their  contracts,  cut  timber  on  the  lands 
purchased  and  sold  the  same,  and  some  of  them  cleared  some 
part  of  the  said  lands ;  but  there  was  no  improvement,  and 
no  actual  occupancy  by  residing  on  the  land,  receiving  the 
rents  and  profits  thereof,  except  from  sale  of  timber.  Such 
possession  (if  it  can  be  called  such)  is  not  notice  to  the  plain- 
tiff, and  hence  the  lands  purchased  by  them  are  subject  to 
the  lien  of  said  mortgage. 

The  release  by  ITott  to  Stevens  being  executed  after  the 
assignment  to  plaintiff,  but  before  the  same  was  recorded,  was, 
in  the  absence  of  any  proof  of  notice  of  such  assignment  to 
Stevens,  operative  to  release  the  premises  described  in  it 
from  the  lien  of  said  mortgage.  But  as  this  release  did  not 
impair  the  lien  of  the  mortgage  upon  the  lands  embraced  in 
it  and  not  sold  by  the  mortgagor,  it  is  not  very  important 
now  to  inquire  to  what  extent  the  release  affects  the  rights 
of  the  mortgagor. 

If  the  lands  hereinbefore  referred  to  as  sold,  but  not  so 
occnpied  as  to  relieve  them  from  the  lien  of  the  mortgage, 
are  to  be  applied  in  satisfaction  of  the  mortgage  together  with 
those  held  subject  to  it  by  the  referee,  the  release  may  be 
wholly  hnmaterial. 
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Bat  if  those  parcels  are  to  be  treated  as  subject  to  the  lien 
of  the  mortgage,  and  to  be  sold  with  sach  other  lands  as  may 
be  subject  to  it,  in  the  inverse  order  of  alienation,  the  release 
may  protect  such  purchasers  to  the  extent  of  the  value  of 
the  land  released ;  but  these  questions  will  more  properly 
arise  for  discussion  ou  another  trial  of  the  cause,  and  I  shall 
therefore  omit  to  consider  them  further  now. 

It  follows  that  the  judgment  dismissing  the  complaint  as 
to  the  parties  defendant,  who  own  the  lands  contracted  to  be 
sold  to  the  several  persons  hereinbefore  named,  viz. :  John 
Claus,  Fellows,  Mattison,  Weed,  and  Bowen,  must  be  reversed 
and  a  new  trial  ordered,  costs  to  abide  the  event. 

Judgment  reversed. 


5L1«5 


Mabt  Ann  Bobison,  Appellant,  v.  John  Bobison,  Andsbw  iwt^m 

T.  WiNGATB  and  Bobrbt  J.  Winoate,  Bespondents. 

(GsNBBAL  Tebm,  Thibd  Dkpartment,  Febbuart,  1871.) 

A  testator  gave  real  estate  to  bis  execators,  with  directions  to  turn  it  into 
money,  accmnnlate  the  income,  and,  after  his  widow*B  death,  divide  the 
whole  among  his  nephews.  The  directions  for  accumulation  were,  in 
part,  unlawful,  as  extending  b^ond  the  minorities  of  the  nephews.— ^<^, 
that  the  accumulations  of  income  received  by  the  executrix,  after  the 
nephews*  majorities  respectively,  belonged  to  them,  and  that  they  might 
call  the  executrix  to  account  before  the  surrogate  for  the  accumulations 
received  by  her,  under  2  Revised  Statutes,  220,  section  1,  subdivisions 
8  and  6 ;  Laws  1867, 1925;  and  obtain  payment  thereoC 

BM^  further,  that  the  accumulations  of  income,  up  to  the  majorities 
of  the  nephews,  must  remain  in  the  hands  of  the  executrix,  as 
principal  until  the  death  of  the  widow,  and  were  then  payable,  with  the 
principal,  to  the  nephews,  if  they  should  survive.  And  that  the  statute  of 
limitations  was  not  available  to  the  executrix  against  the  claim  for  the 
accumulations  made  alter  the  nephews*  minorities. 

Thk  testator,  John  Bobison,  died  on  the  24th  day  of 
December,  1855.    His  will  was  admitted  to  probate  March 
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25, 1856.  The  appellant,  his  widow,  was  appointed  execo- 
trix.  The  validity  of  the  ^^  second  "  claiiee  of  the  will  was  in 
question  npon  this  appeal.    It  read  as  follows : 

''  Second.  I  hereby  order  and  direct  my  exeontrix  and  execu- 
tor, hereai*ter  named,  to  take  immediate  poflaession  and  con- 
trol of  the  real  and  personal  property  ooming  to  me  from  the 
estate  of  my  father,  John  I.  Robison ;  and,  in  ease  any  por- 
tion of  said  estate  shall  be  real  estate,  I  hereby  authorize  and 
empower  them  to  sell  and  convey  the  same,  aiid  convert  said 
real  estate  and  personal  estate  into  money,  and  to  invest  all 
such  moneys  in  good  bonds  or  mortgages,  or  other  safe  invest- 
ments, and  to  keep  the  same,  together  witli  the  interest 
thereon,  safely  invested  during  the  lifetime  of  my  said  wife, 
Mary  Anne;  and,  npon  her  death,  I  order  and  direct  the 
said  property  to  be  divided  into  two  equal  parts  or  portions, 
one  of  which  parts  or  portions  I  give,  devise  and  bequeath 
unto  John  Robison  and  Angus  Robison,  sons  of  my  brother, 
William  Robison,  share  and  share  alike ;  and,  in  case  either 
shall  die  without  lawful  issue  him  surviving,  the  share  or  por- 
tion of  the  one  6o  dying  shall  go  to  the  survivor,  his  heirs 
and  assigns  forever ;  and  the  other  part  or  portion  of  said 
property  I  give,  devise  and  bequeath  unto  Andrew  T.  Win- 
gate  and  Robert  J.  Wingate,  sons  of  James  Wingate,  share 
and  share  alike ;  and,  in  case  either  shall  die  without  lawful 
issue  him  surviving,  the  share  or  portion  of  the  one  so  dying 
shall  go  to  the  survivor,  or  his  heirs  and  assigns  forever.** 

At  the  time  of  testator^a  death,  John  Robison,  the  youngest 
of  the  minor  legatees,  was  seventeen  years  of  age.  On  th^  3d 
day  of  May,  1859,  the  appellant  received  from  the  estate  of  the 
father  of  the  testator  the  sum  of  $1,156.90,  which  is  the  fund 
mentioned  in  the  second  clause  of  the  will.  The  surrogate 
decided  that  the  second  clause  of  the  will  was  invalid,  and  that 
the  respondents  were  entitled  to  the  accumulations  of  interest 
thereon  since  May  3d,  1359,  and  directed  that  the  appellant 
account  therefor,  to  the  end  that  payment  thereof  to  the 
respondents  might  be  enforced.  The  executrix  appealed.  The 
respondents,  in  their  answer,  claimed  that  they  were  entitled 
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to  the  income  devised,  not  only  from  the  date  that 
each  of  them  became  of  the  age  of  twenty-one  years,,  bnt  from 
the  time  that  the  aceumnlations  of  interest  were  directed  to 
commence  by  the  provisions  of  the  will. 

J.  S.  Landon^  for  the  appellant. 

Austin  A.  YateSy  for  the  respondents. 

Present — ^Millsb,  P.  J. ;  PomsB  and  Paiuucb,  J  J. 

MiLLEB,  P.  J.  By  the  last  will  and  testament  of  John 
Robison,  deceased,  provision  was  made  for  an  accumulation 
of  interest  upon  certain  investments  made  for  the  benefit  of 
minors,  by  virtue  of  which  the  executrix  received,  on  account 
of  the  fund  referred  to,  accumulations  of  interest  for  a  number 
of  years.  This  provision  was  clearly  void  by  the  Revised 
Statutes,  which  provides  that  accumulations  of  such  a  charac- 
ter must  terminate  at  tlie  expiration  of  the  minority  of  the 
minors  for  whose  benefit  it  is  made.  {Hawley  v.  James^  5 
Pai.,  480 ;  HvU  v.  HuU,  24  K  Y.,  647,  650 ;  1  R.  S.,  726, 
§  37 ;  id.,  773,  §  2.)  The  surrogate  decreed  that  the  executrix 
was  liable  to  account  to  the  respondents  for  the  same.  They 
are  the  legatees  named  in  the  will,  and  the  first  question  to 
be  determined  is  whether  they  were  entitled  to  these  accumu- 
lations. Their  claim  is  based  upon  the  ground  that  they  are 
^^presumptively  entitled  to  the  next  eventual  estate."  (See 
1  R..S.,  726,  §  40.)  The  provision  of  the  will  under  con- 
sideration, I  think,  shows  an  intention  on  the  part  of  the  tes- 
tator to  make  provision  for  the  respondents,  who  were  his 
nephews^  and  had,  therefore,  strong  claims  upon  his  bounty. 
They  were  named  specifically  in  the  will,  and  it  is  evident 
were  intended  to  be  the  beneficiaries  of  this  portion  of  his 
estate.  The  devise  to  the  respondents  upon  the  death  of  the 
executrix  and  trustee  was  a  valid  one,  and  the  accumulation 
only  was  void  because  in  contravention  of  the  statute.  They 
were,  therefore,  entitled  to  the  whole  estate.    Wills  may  be 
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void  in  part  for  some  illegality  or  violation  of  law,  and  valid 
as  to  the  j'esidue.  The  direction  only  may  be  void,  while  the 
devise  itself  may  be  valid.  (  Williams  v.  WiUiatna^  8  N.  T., 
538.)  And  where  there  is  a  void  trust  for  the  accumulation 
of  money,  it  does  not  invalidate  the  gift  of  the  principal. 
{Kilpatrick  v.  JohnsoUy  15  N.  Y.,  322;  Haatun  v.  Corsey  2 
Barb.  Ch.,  508 ;  Lang  v.  Ropke,  5  Sandf.  S.  C,  363,  371.) 

The  case  of  HM  v.  Hvllj  supra^  is  cited  as  authority  for 
the  doctrine  that  the  accumulations  of  interest  belong  to  the 
next  of  kin ;  but  I  think  that  there  is  a  distinction  between 
the  two  cases,  and  it  is  not  apparent  in  that  case  what  the  inten- 
tion of  the  testator  wajs,  as  it  is  in  the  case  at  bar.  The  ques- 
tion of  intention  is  not  discussed  in  the  opinion  of  the  learned 
judge,  and  the  will  does  not  expressly  direct  in  strong  and 
emphatic  terms,  as  the  clause  in  question,  a  distribution  of 
the  principal  and  interest. 

The  authorities  settle  the  question  that  1  R.  S.,  726,  §  40, 
applies  to  the  income  arising  from  personal  property,  the 
absolute  ownership  of  which  is  suspended  by  force  of  the  sta- 
tute concerning  accumulations  of  personal  property  and  expect- 
ant estates  in  such  property,  notwithstanding  the  doubt 
expressed  in  Phelps  v.  Pond  (23  N.  T.,  83). 

I  think  that  the  surrogate  liad  ample  power  to  compel  an 
accounting  of  the  executrix  under  the  statutes  of  this  State 
(2  R.  S.,  220,  §  1,  subs.  3  and  6  ;  Laws  of  1867,  p.  1926),  pro- 
vided that  the  accumulations  of  interest  were  received  by  her 
as  such  executrix ;  and  the  &ct  that  the  respondents  rest  their 
claim  upon  the  ground  that  they  are  presumptively  entitled 
to  the  next  eventual  estate,  does  not  deprive  that  officer  of 
jurisdiction.  It  is  enough  that  the  appellant  acted  as 
executrix  and  trustee  under  the  will  to  render  her  ame- 
nable to  the  jurisdiction  of  the  Surrogate's  Court,  within 
the  statutes  cited.  It  is  said  that  she  did  not  act  in  any 
such  capacity.  By  what  authority  did  she  assumo  to  take 
charge  of  the  fund  in  question  ?  She  had  the  principal  under 
her  control,  and,  having  the  principal,  was  thereby  author- 
ii^ed  to  receive  the  interest.    This  authority  was  clearly  valid. 
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even  although  the  accamulation  was  void,  and  the  trust,  to 
this  extent,  invalid.  The  trnst,  at  least,  was  valid,  to  a  cer- 
tain extent,  as  is  apparent,  and  the  payment  of  money  under 
it,  under  such  circumstances,  could  not  well  be  invalid.  It  is 
difficult  to  see  how  any  other  remedy  could  be  applied  so 
efficiently  to  compel  the  accounting  as  the  proceedings  before 
the  surrogate. 

The  statute  of  limitations  has  no  application  to  a  case  of 
this  kind.  The  executrix  acted  as  a  trustee  for  the  respond- 
ents. As  already  shown,  the  trust  was  good,  in  part,  if  not 
entirely  valid,  and  all  the  moneys  were  received  under  and 
by  virtue  of  the  trust  created.  The  rule  is  well  settled  that 
no  lapse  of  time  is  a  bar  to  a  direct  trust,  as  between  execu- 
tor and  trustee  and  cestui  que  trust  {Decouchs  v.  Sa/oe- 
tieVy  3  Johns.  Ch.,  190, 216 ;  Goodrich  v.  Pendleton^  3  Johns. 
Ch.,  384 ;  Coster  v.  Murray ^  5  Johns.  Ch.,  522.) 

The  case  differs  from  the  ordinary  proceedings  by  a  legatee 
for  an  accounting,  as  the  claim  arises  under  the  provisions  of 
a  will  creating  a  trust. 

It  is  claimed  by  the  respondents  that  the  surrogate  erred  in 
withholding  from  them  the  income,  rents,  profits  and  increase 
of  the  estate  during  their  minority.  It  is  true  that  this  por- 
tion of  the  bequest  was  valid,  but  inasmuch  as  the  will  pro- 
vides  that  it  shall  remain  invested  during  the  life  of  the 
executrix,  and  be  divided  upon  her  death,  I  am  inclined  to 
think  that  it  remains  in  her  hands  until  that  period  as  so 
much  principal.  The  accumulation  terminates  at  the  expira- 
tion of  the  minority,  and  then  all  subsequent  interest  accu- 
mulating must  be  paid  over ;  but  what  is  on  hand  remains 
until  the  termination  of  the  contingency  upon  which  the 
property  is  held. 

»As  the  questions  involved  in  this  case  are  by  no  means 
free  from  difficulty,  I  think  that,  in  the  exercise  of  a  proper 
discretion,  the  costs  of  both  parties  on  the  appeal  should  be 
paid  out  of  the  fund.  The  decision  of  the  surrogate  must  be 
affirmed. 

Decree  affirmed. 

Lansinq — Vou  V.     22 
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Besnabd  Shulbs,  Appellant,  v.  Gsobgb  Meters  et  al., 
Trustees  of  School  District  No.  4.,  &c.,  Respondent. 

(GdTBRAL  Tkric,  Third  DBPABfnoKT,  Fbbbuart,  1871.) 

In  an  action  against  M.  and  others,  "  trustees  of  school  district  No.  4,  &c^ 
the  plaintiff  alleged  his  performance  of  an  agreement  with  **  said 
trustees"  to  build  a  school-house,  and  their  neglect  to  pay. — Hsldy  that  there 
coold  be  no  recovery  against  the  trustees,  as  there  was  no  averment  that 
the  defendants  were  trustees,  nor  that  the  plaintiff  claimed  to  recover 
against  them  as  such. 

Nor  is  such  a  complaint  sufficient  without  an  averment  that  the  trustees 
were  authorized  in  proper  form  (Laws  1864,  1248,  §16,  sub.  7;  1253, 
§  48,  sub.  5)  to  make  the  contract 

An  application  at  the  trial  to  amend  a  complaint  against  individuals,  as 
such,  to  one  seeking  a  recovery  against  them  as  officers  in  a  corporate 
capacity,  is  properly  refbsed. 

This  is  an  appeal  from  a  judgment  of  the  Conntj  Conrt 
of  Fulton  county. 

The  action  was  commenced  in  a  Justices'  Court  in  Novem- 
ber, 1868,  where  the  plaintiff  complained  ^  that  the  defend- 
ants  agreed  with  this  plaintiff,  in  the  year  1867,  to  build  a 
school-house  in  school  district  No.  4,  in  the  town  of  Bleecker, 
for  the  above  named  trustees,  and  plaintiff  claims  that  he 
has  built  said  school-house  according  to  the  agreement  made 
with  eaid  trustees,  &c.,  and  that  said  trustees  have  omitted, 
Ac,"  and  where  a  judgment  was  recovered  by  the  defend- 
ants against  the  plaintiff  upon  a  counter  claim  for  $100 
damages,  and  $4.95  costs. 

From  that  judgment  the  plaintiff  appealed  to  the  County 
Court,  and  claimed  a  new  trial  in  that  court,  and  in  his  notice 
of  appeal,  claimed  that  he  was  entitled  to  recover  against 
the  defendants  as  such  trustees,  &c. 

In  the  County  Court  the  plaintiff  was  nonsuited,  on  the 
opening  of  the  plaintiff's  counsel,  showing  a  right  of  action 
against  the  defendants  as  trustees,  &c.,  on  the  ground  that 
the  complaint  was  insufficient  to  entitle  the  plaintiff  to  recover 
against  the  defendants,  as  trustees  in  their  official  capacity. 
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The  plaintiff  moved  to  amend  his  complaint  if  the  court 
deemed  it  defective,  which  motion  was  denied  by  the  court, 
and  the  plaintiff  excepted. 

The  plaintiff  thereupon  caused  a  case  and  exceptions  to  be 
made  and  settled,  and  moved  in  the  County  Court,  that  said 
nonsuit  be  set  aside,  and  for  a  new  trial,  which  motion  was 
denied. 

Judgment  was  entered  upon  said  nonsuit  for  the  costs  of 
the  County  Court  against  the  plaintiff,  on  the  2d  day  of 
August,  1870,  and  from  that  judgment  and  the  order  deny- 
ing the  motion  for  a  new  trial,  the  plaintiff  appeals  to  this 
court. 

WeU8  <b  DvdUy^  for  the  appellant. 


J.  M.  Ca/rroUy  for  the  respondents. 

Present — Milleb,  P.  J.,  Pottxb  and  Pabkbb,  JJ. 

By  the  Court — Miller,  P.  J.  I  think  the  court  committed 
no  error  in  granting  the  motion  for  a  nonsuit.  The  com- 
plaint in  this  action  allies  an  agreement  to  build  a  school-house 
for  the  trustees,  according  to  an  agreement  made  with  said 
trustees,  and  that  said  trustees  omitted  and  refused  to  pay. 
The  plaintiff  claimed  in  his  opening  to  recover  against  the 
defendants  as  trustees.  I  think  that  the  complaint  was  insuffi- 
cient to  entitle  the  plaintiff  to  maintain  the  action.  1st.  ft 
contained  no  averment  that  the  defendants  were  trustees  nor 
that  the  plaintiff  claimed  to  recover  against  them  as  such. 
The  words  *'  trustees,  &o.,"  used  in  the  title  of  the  case,  and 
the  word  "trustees,**  in  the  body  of  the  complaint,  are 
mere  descriptions  of  the  persons,  and  not  averments  that  the 
defendants  were  sued  or  acted  in  that  capacity.  (19  Barb., 
179,  181, 182,  184;  2  Seld.,  168, 171 ;  4  Seld.,  472,  474;  22 
Mass.,  372.)  The  case  cited  from  40  Barb.,  374,  is  not  in 
conflict  with  this  doctrine.  That  case  holds,  that  the  names 
of  the  plaiuti£&  in  the  title  of  the  case,  with  the  description  of 
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them  as  ^^  commissionerB  of  highways,"  and  an  averment  in  the 
complaint  ''that  the  plaintiff  as  commissioners  of  highways 
complain,"  indicate  the  character  in  which  they  complain,  and 
show  that  the  claim  is  made  by  them  as  officers,  and  not  as 
individuals.  There  is  no  such  averment  in  the  case  at  bar, 
and  nothing  from  which  it  may  be  inferred  that  the  defend- 
ants were  actually  sued  as  trustees.  2d.  The  defendants  as 
trustees  had  no  authority  to  act  or  to  build  a  school-house 
except  by  a  vote  of  the  inhabitants  at  a  meeting  of  the  dis- 
trict (Sess.  Laws  of  1864, 1243,  §  16,  sub.  7 ;  p.  1253,  §  49, 
sub.  5.)  As  their  powers  were  limited,  the  complaint  should 
have  averred  that  they  were  authorized,  by  a  vote  of  the  dis- 
trict or  in  proper  form,  to  make  the  contract.  As  this  allega- 
tion was  omitted,  it  is  manifest  that  the  facts  alleged  do  not 
show  a  cause  of  action  against  the  defendants  in  their  corpo- 
rate capacity,  but  only  against  them  as  individuals.  (10 
How.,  143, 144 ;  1  Pars,  on  Const.,  11)5, 106.) 

The  application  of  the  plaintiff  to  amend  the  complaint 
was  addressed  to  the  sound  discretion  of  the  court,  and  as 
there  is  no  evidence  that  the  court  abused  its  discretion,  I 
think  that  it  is  no  ground  for  a  reversal  of  the  judgment, 
because  the  court  denied  the  application.  The  proposed 
amendment  would  have  changed  entirely  the  nature  of  the 
action.  If  it  had  been  granted,  the  complaint  would  have 
presented  an  action  against  the  defendants  as  officers  of  the 
school  district  in  their  corporate  capacity,  instead  of  an  action 
against  them  personally.  This  would  have  been  entirely  a 
different  cause  of  action  from  the  one  tried  before  the  justice, 
and  to  refuse  such  a  sweeping  application  to  amend  was  not 
error  or  an  abuse  of  the  discretion  of  the  court.  (64  Barb., 
411,  414.)  There  was  no  error,  and  the  judgment  must  be 
affirmed  with  costs. 

Judgment  affirmed. 
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EoBEBT  H.  MooBE,  Respondent,  v.  George  Mausebt  and 

Michael  Mausert,  Appellants. 

(General  Term,  Third  Defartkent,  February,  1871) 

The  amendment  of  1869  (Sess.  Laws,  vol.  2, 1855)  to  the  mechanics'  lien 
law  (Laws  1854,  1087,  sec.  4),  reqairing  notice  of  the  lien  to  be  filed 
with  the  county  clerk,  applied  to  claims  for  materials  fnmished 
before  its  passage. 

An  amendment  to  a  section  of  an  act,  which  declares  that  the  section 
is  amended  **  so  as  to  read  as  follows,''  copying  the  original  section  with 
slight  changes,  does  not  repeal,  but  leayes  the  former  section  in  operation 
from  the  time  of  its  passage,  and  the  amendments  or  modificationB 
take  effect  from  the  time  of  their  enactment 

This  was  a  proceeding  by  the  plaintiff  under  tJie  mechanics' 
lien  law,  commenced  by  serving  complaint  and  notice  in 
Jime,  1869.  The  cause  was  referred  and  tried  before  a 
referee. 

It  appeared  that  in  the  month  of  January,  1869,  the 
defendants  made  a  contract  with  John  Appley,  carpenter,  to 
do  all  the  carpenter  work,  and  furnish  the  materials  for  the 
erection  of  two  dwelling-houses  on  the  Whitehall  road  in  the 
town  of  Bethlehem,  near  the  city  of  Albany,  in  the  county 
of  Albany,  at  and  for  the  sum  of  $2,800,  or  $1,400  to  be 
paid  for  each  dwelling-house ;  that  the  defendants  were  the 
joint-owners  of  the  real  property  whereon  the  said  dwullini^- 
houses  were  erected. 

It  also  appeared  that  soon  after  the  making  of  the  con- 
tract by  and  between  Appley  and  the  defendants,  Appley  pro- 
ceeded to  do  the  work  and  to  furnish  the  materials  for  the 
dwelling-houses;  that  the  materials  were  all  purchased  by 
Appley  from  the  plaintiff,  and  were  all  furnished  by  the  plain- 
tiff; that  the  plaintiff  began  to  furnish  the  materials  on  the  18th 
day  of  February,  1869,  and  continued  to  do  so  from  time  to 
time  until,  and  including,  the  28th  day  of  April,  1869,  when 
the  last  lot  was  provided. 

It  also  appeared  that  when  the  last  materials  were  fumishedi 
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and  on  tlie  3d  day  of  May,  1869,  there  were  $1,400  due  from 
the  defendants  to  Appley  on  his  contract  with  them ;  and  that 
on  the  15th  day  of  May,  1869,  when  the  notice  of  lien  wa« 
served  by  the  plaintiff,  there  were  $600  dne  from  the  defend- 
ants to  Appley,  and  that  that  amount  remained  dne  when  the 
referee  made  his  report 

It  further  appeared  that  on  the  15th  day  of  May,  1861^,  the 
plaintiff  duly  served  upon  the  town  clerk  of  the  town  of 
Bethlehem,  wherein  the  real  property  and  buildings  were 
situated,  a  notice  of  lien  in  writing. 

The  notice  was  duly  filed  by  the  town  clerk  on  the  day  of 
service,  and  duly  entered  in  the  lien  docket  kept  by  him. 

The  referee  found  that  the  plaintiff  was  entitled  to  judg> 
ment  for  $600.  Judgment  was  entered  in  favor  of  the 
plaintiff  and  the  defendants  appealed  to  this  court 

N.  (7.  Moak  for  appellants. 

And/rtM  J.  Colvin  for  respondent 

Present — Mellbr,  P.  J. ;  Pottxr  and  Pabxsr,  JJ. 

By  the  Court,  Millsb,  P.  J.  This  case  involves  the  con- 
^truetion  to  be  placed  upon  the  first  section  of  chapter  5S8 
of  the  Laws  of  1869,  page  1355,  amending  the  act  in  regard 
to  mechanics'  liens  for  labor,  materials,  &c.,in  erecting  build- 
ings. (S.  L.  of  1854,  chap.  402,  §  1,  p.  1086.)  The  amend- 
ment declares  that  the  first  section  of  the  act  of  1854  is 
amended  ^  so  as  to  read  as  follows,"  copying  the  original  sec- 
tion with  some  slight  changes,  among  which,  and  the  mate^ 
rial  one  in  this  case,  is  a  provision  which  declares  that  the 
Hen  shall  be  created  by  filing  notice  of  the  claim  in  the  office 
of  the  county  derk,  instead  of  the  town  clerk,  as  was  pro- 
vided by  th&  act  of  1854. 

The  act  of  1869  was  passed  on  the  fourth  day  of  May,  and 
the  notice  was  filed  on  the  fifteenth  day  of  the  same  month, 
in  the  office  of  the  town  clerk  of  the  town  where  the  build- 
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ing  was  sitnated,  in  accordance  with  the  provisions  of  the  act 
of  1854.  This  was  after  the  amendment  of  1869  took  effect, 
and  the  question  to  be  determined  is,  whether  the  amend- 
ment applies  to  persons  who  perform  labor  or  famish  mate- 
rials prior  to  the  fourth  of  May,  wl>en  the  law  went  into 
operation,  or  to  those  only  who  should  '^hereafter"  perform 
labor  or  furnish  materials. 

The  counsel  for  the  respective  parties  in  this  case  rely  upon 
the  case  of  JS^  v.  HoUan  (15  N.  T.,  595),  as  decisive  of  the 
question  under  consideration.  The  point  involved  in  the 
case  cited  was  as  to  the  effect  of  an  amendment  to  section 
11  of  the  Code  of  Procedure  in  regard  to  appeals  in  certain 
cases.  It  was  contended  by  the  counsel  for  the  appellants, 
that  the  amended  section  should  be  considered  as  though  it 
had  been  originally  enacted  several  years  ago,  in  the  same 
language  which  it  contained  at  the  time  of  the  argument,  and 
the  learned  judge  holds  that  this  is  not  the  time  construction. 
After  stating  the  reason  why  amendments  of  the  Code  and 
the  Bevised  Statutes  are  made  by  declaring  that  particular 
sections  shall  be  amended  so  as  to  read  in  a  given  way,  he 
says:  ^The  portion  of  the  amended  sections  which  are 
merely  copied  without  change,  are  not  to  be  considered  as 
repealed  and  again  re-enacted,  but  to  have  been  the  law  all 
along ;  and  the  new  parts,  or  the  changed  portions,  are  not 
to  be  taken  to  have  been  die  law  at  any  time  prior  to  the 
passage  of  the  amended  act.''  According  to  this  rule  the  law 
of  1854-  r^nained  in  force,  except  that  portion  which  pro- 
vided that  the  notice  should  be  filed  with  the  town  clerk 
and  this  was  changed  by  the  act  of  1869  at  the  time  of  it« 
going  into  effect,  and  after  that  time  it  became  the  law.  The 
judge  also  expresses  an  opinion  tliat  the  words  ^^  hereafter 
made,"  in  the  original  and  amended  section,  do  not  limit  the 
effect  of  the  amendment  to  cases  which  arose  after  it  took 
effect,  and  further  says : 

'^  The  theory  of  amendments  made  in  the  form  adopted  in 
the  present  instance  we  take  to  be  this:  The  portions  of  the 
section  which  are  repeated  are  to  be  considered  as  having 
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been  the  law  from  the  time  they  were  first  enacted,  and  the 
new  provisions  are  to  be  understood  as  enacted  at  the  time 
the  amended  act  took  effect.  In  short,  we  attribute  no  effect 
to  the  plan  of  dove-tailing  the  amendment  into  the  original 
section,  except  the  one  above  suggested,  of  preserving  a  har- 
monious text,  so  that  when  fdture  editions  shall  be  published 
the  scattered  members  shall  easily  adjust  themselves  to  each 
other.  In  other  words,  we  consider  the  amendment  as  only 
equivalent  to  an  independent  statute,  declaring  in  general 
that  an  appeal  hereafter  may  he  taken  from  an  order  granting 
a  new  trial  on  complying  with  the  conditions  mentioned." 

The  fair  import  of  this  language  is,  as  I  understand,  that 
while  the  old  portions  remain  in  force  as  of  the  time  of  the 
original  enactment,  the  amendment  as  an  independent  statute 
takes  effect  as  of  the  time  provided  by  law.  The  word  "  here- 
after," as  employed  in  the  amended  act,  relates  back,  and 
must  be  considered  as  including  a  claim  made  by  a  person  for 
labor  performed  or  materials  furnished  after  the  act  of  1854 
took  effect,  and  the  place  of  filing  the  notice  after  the  amend- 
ment of  1869  must  be  in  the  county  clerk's  office  instead  of 
the  town's  clerk's  office.  The  amendment  simply  directs  a 
different  place  for  filing  tlie  notice,  without  in  any  way  inter- 
fering with  any  claim  accruing  after  the  act  of  1854,  and  was 
not  intended  to  make  this  provision  applicable  only  to  cases 
where  claims  accrued  after  it  became  a  law.  Notice  of  all 
claims  which  arose  prior  to  this  amendment,  as  well  as  those 
arising  afterward,  stand  upon  the  same  footing,  and  the  law  is 
only  changed  as  to  the  place  of  filing  the  notice. 

Although  my  impression  upon  the  argument  of  this  case 
was  quite  strong  that  the  plaintiff's  counsel  were  right  in  the 
position  that  the  first  section  of  the  act  of  1854,  since  the 
amendment  of  1869,  read  the  same  as  before,  except  as  to 
work  performed  and  materials  furnished  after  that  date,  and 
as  to  these  notice  should  be  filed  in  the  county  clerk's  office, 
yet  after  a  careful  examination  I  am  satisfied  that  the  case 
cited  is  decisive  of  the  question  the  other  way,  and  that  the 
plaintiff's  action  cannot  be  maintained.    I  have  come  to  this 


1871.]  OP  THE  STATE  OF  NEW  YORK.  ]  77 


Brown  9,  HalL 


conclasion  with  considerable  relactance,  as  the  point  is  purely 
technical ;  bat  statutes  of  this  character  must  be  strictly  con- 
strued, and  as  such  is  the  law  the  plaintiff's  action  must  tall 
to  the  ground.  The  judgment  must  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  erent. 
Judgment  reversed. 


William  W.  Browk,  Bespondent,  v.  Mubrat  Hall, 

Appellant. 

(GmnsRAL  Tebm,  Tjord  Depabthert,  Fbbbuabt,  1871.) 

The  defendant  agreed  to  sell  ten  cows  at  fifty  dollars  each,  with  right  on 
their  delivery  to  two  more  at  seventy-five  dollars  each,  and  the  purcha- 
ser paid  earnest  money.  Before  they  separated  it  was  understood  between 
the  parties  that  the  two  cows  should  be  counted  in  the  contract ;  no  writ- 
ing passed.  The  purcliaser  told  the  plaintiff  he  might  take  the  two 
cows  upon  the  contract  terms,  and  tlie  vendee  consented  to  accept  the 
plaintiff  as  his  debtor  and  gave  him  credit  as  a  substitute  for  the  pur- 
chaser, and  also  agreed  to  keep  the  cows  for  him  for  hire.  The  ten 
cows  were  paid  for  and  delivered  accordbig  to  the  contract,  and  the 
earnest  was  applied  as  part  of  their  price.  In  an  action  for  the  value 
of  the  two  cows  after  defendant's  refusal  to  deliver  them  on  demand ; 
hM,  that  the  plaintiff  was  entitled  to  recover. 

A  contract  for  purchase  of  property,  at  the  option  of  the  purchaser,  when 
money  is  paid  on  it,  is  valid  and  binding  on  the  parties,  althongh  not  in 
writing.    (Per  Milleb,  P.  J.) 

Application  of  the  earnest  money  to  the  payment  for  the  ten  cows,  could 
not  affect  the  validity  of  the  original  contract.    (Id.) 

And  it  seems,  that  by  the  contract  between  the  plaintiff  and  defendant  for 
keeping  the  two  cows,  there  was  a  delivery  to  the  plaintiff,  and  the  pos- 
seseioB  of  the  defendant  became  that  of  the  plaintiff  *s  bailee.    (Id.) 

Kor  could  the  defendant  object  that  the  agreement  between  the  defend- 
ant's purchaser  and  the  plaintiff  was  void  by  the  statute  of  frauds.   (Id.) 

The  action  was  brought  in  a  justices'  court.  The  com- 
plaint alleged  that,  on  or  about  the  first  daj  of  March,  1866, 
the  plaintiff  was  the  owner  of  two  cows,  worth  $200 ;  that  he 
hired  the  defendant  to  keep  said  cows  for  him  at  Preston  for 
BIX  shillings  per  week;  that  the  defendant,  on  demand, 
refused  to  deliver  said  cows  to  plaintiff,  ^^  whereby  the  defend- 
Lansing — Vol.  V*         28 
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aiit  became  liable  to  pay  plaintiff  $200,  the  value  of  said 
cows,  the  plaintiflF  hereby  expressly  waiving  said  tort  and 
claiming  for  the  value  of  said  cows."  There  was  a  further 
allegatioa,  viz. :  "this  plaintiff  furtlier  complaining,  says  that 
lie  is  indebted  to.  thie  defendant  for  the  price  of  two  cows, 
8 150,  and  for  keeping  of  same  $1.50,  which  is  a  legal  offset  to 
plaintiff's  claim.  Plaintiff  claims  judgment  for  the  balance, 
to  wit,  forty-nine  dollare  and  costs." 

The  answer  denied  each  and  every  allegation.  It  appeared 
upon  the  trial  that  in  January,  1866,  the  defendant  was 
owner  of  thirteen  cows,  ten  of  which  he  offered  to  sell  for 
$500.  The  plaintiff  went  with  one  Kinney  to  buy  them  on 
a  Sunday.  Tlie  cows  were  in  two  barns,  and  the  parties  and 
Kinney  looked  them  over.  While  looking  them  over,  Kin- 
ney said  if  he  bought  he  could  not  take  the  cows  until  the 
following  Thursday,  and  it  was  agreed  that,  if  Kinney  bought, 
Hall  should  keep  the  cows  until  Thursday.  There  was  testi- 
mony to  show  that  during  the  negotiation  Kinney  tried  to 
buy,  with  the  ten,  two  of  the  three  remaining  cows.  Hall 
said  he  would  put  those  in  for  seventy-live  dollars  each,  and 
refu.«ied  to  call  them  seventy  dollars  each.  Kinney  asked  him 
if  he  conld  have  the  refusal  of  them  at  seventy-five  dollars 
each  until  the  next  Tlmrsday ;  Hall  said  he  could,  and  Kin- 
ney told  Hall  he  would  take  the  ten,  and  the  other  two  if  he 
should  so  decide,  by  Thursday,  and  on  this  bargain  he  paid 
twenty  dollars.  The  parties  and  Kinney,  after  a  little  more 
conversation,  went  out  of  the  barn,  and  while  Hall  was 
closing  the  door,  Kinney  turned  to  Hall  and  said,  "  you  maj 
count  those  two  cows  in  ;  we  will  take  them  ;"  and  Hall  said, 
"  very  well,"  and  they  separated.  After  they  separated,  Kin- 
ney sold  the  two  cows  to  the  plaintiff,  on  the  plaintiff's  agreeing 
to  pay  to  Hall  what  they  cost,  i.  «.,  $150.    This  was  by  parol. 

On  Monday  Brown  called  on  Hall,  and  informed  him  that 
he  had  bought  the  cows  of  Kinney,  and  Hall  agreed  to 
trust  him.  Brown,  for  the  $150  until  the  first  of  April,  unless 
Hall  sooner  "  bought  a  place,"  and,  in  that  case.  Brown  was 
to  pay  on  notice. 
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On  Thursday  Kinney  also  told  Hall  of  his  sale  to  Brown, 
and  Hall  agreed  witli  him  to  take  Brown  as  debtor  for 
$150;  and  Kinney  paid  the  remaining  $480,  and  Hall 
fully  assented  to  Kinney's  sale  to  Brown.  On  that 
Tlmrsday,  Kinney  and  Brown  contracted  witli  Hall  to 
keep  the  cows  a  few  days  at  seventy-five  cents  per  head 
a  week,  but  with  tlie  express  condition  that  Hall  should  risk 
them. 

On  the  following  Monday,  Kinney  and  Brown  went  to 
Hairs,  and  Kinney  drove  away  the  ten  cows,  and  paid  for 
their  keeping,  and  Brown  agreed  to  be  responsible  to  Hall 
for  the  keeping  of  the  two ;  and  Brown  contracted  with  Hall 
to  further  feed  the  two  for  him  for  a  few  weeks  at  seventy-five 
cents  each  per  week,  and  Hall  so  fed  them. 

A  misnnderstanding  arose  as  to  when  Brown  was  to  pay 
for  the  cows,  and  the  defendant  refused  to  give  them  up  on 
demand. 

There  was  some  conflict  in  the  testimony  upon  the  ques- 
tions of  fact  in  the  case.  The  defendant  moved  for  a  non- 
suit on  grounds  stated  and  discussed  in  the  opinion,  and  the 
motion  was  denied.  The  jury  found  in  favor  of  the  plain* 
tiff  for  forty-six  dollars  and  costs. 

The  defendant  appealed  to  the  County  Court  of  Chenango 
county.  The  judgment  was  affirmed,  and  the  defendant 
appealed  to  the  General  Term  of  the  Supreme  Court. 

E,  H.  Prindley  for  appellant  and  defendant 

I8CM6  8.  Newton^  for  respondent  and  plaintiff. 

Present  — Milleb,  P.  J. ;  PorrBs  and  Parker,  JJ. 

By  the  Court — Miller,  P.  J.  The  contract  for  the  sale 
of  the  cows  included  ten  cows  at  fifty  dollars  a  pieee,  and  two 
cows  at  seyenty-five  dollars  a  piece.  The  defendant  first 
agreed  to  sell  the  ten  cows,  and  after  this  the  purchaser 
asked  the  price  of  the  other  two  cows,  and  the  price  was 
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given,  in  case  tlie  purchaser  wanted  them  when  he  eameafler 
the  others  the  next  Thursday.  After  this  the  twenty  dollars 
was  paid  on  the  contract  to  the  defendant,  and  before  the 
defendant  left  it  was  agreed  that  the  two  cows  should  be 
counted  in.  When  the  money  was  paid,  the  contract  was,  as 
testified  to  by  plaintiff's  witnesses,  that  the  defendant  sold 
ten  cows,  with  the  right  to  take  two  more.  As  found  by 
the  verdict  of  the  jury,  the  contract  was  an  entirety,  and  the 
iirst  question  to  be  considered  is  whether  the  condition 
attached  to  the  purchase  of  the  two  eows,  before  the  money 
was  paid,  although  ratified  before  the  parties  separated, 
Tendered  the  contract  void  by  the  statute  of  frauds.  (2  R. 
B.,  136,  §  3.) 

I  am  inclined  to  think  that  the  contract  was  valid  for  the 
purchase  of  the  two  cows.  There  is  no  good  reason,  in  my 
opinion,  why  a  contract  for  the  purchase  of  property  at  the 
option  of  the  purchaser,  whose  money  is  paid  upon  it,  is  not 
valid  and  binding  upon  the  parties.  There  is  no  want  of 
mutuality  in  such  a  contract.  The  vendor  receives  the  money 
and  the  vendee  pays  it  in  consideration  of  the  sale,  and  it 
cannot  therefore  be  urged  that  there  is  no  consideration  for 
such  an  agreement.  In  MiUa  v.  Sunt  (20  Wend.,  431),  it 
was  held  that  where  goods  are  purchased  in  several  parcels,  to 
be  paid  for  at  a  future  day,  the  whole  constitutes  one  contract, 
and  a  delivery  of  some  of  the  parcels  is  sufficient  to  take  the 
case,  as  to  the  residue,  out  of  the  operation  of  the  statute  of 
frauds.  It  was  said  in  that  ease,  that  the  case  would  be  dif- 
ferent where  the  purchaser  paid  for  and  took  a  delivery  of 
some  of  the  s^arate  articlies  only,  leaving  the  residue^  unde- 
livered ;  or  where  several  articles  were  purchased  at  the  same 
time,  to  be  paid  for  on  delivery,  and  the  povohaser  afterward 
received  and  paid  for  some  of  the  separate  articles  only. 
8ueh  is  not  this  ease,  for  money  wa3  paid  in  advanee  to  bind 
tlftd  contract  and  to  take  it  out  of  the  statute.  Nor  is  there 
any  anabgy  between  the  case  at  bar  and  one  where  distinct 
terms  attach  to  the  bargain  for  different  articles,  though 
bought  at  tlie  same  time,  and  the  acceptance  of  one  arti^  is 
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not  the  acceptance  of  another,  as  in  I^rice  v.  Zee  (1  B.  &  Or., 
156  ;  8  E.  0.  L.  K,  48),  cited  in  Smith  on  Contracts,  3  Am. 
ed.,  157.)  The  contract  here  was  entire,  and  a  payment  was 
made  as  to  the  whole,  and  not  on  a  part  of  it.  The  fact  that 
the  payment  was  afterward  applied  on  the  ten  cows  does  nut, 
in  my  opinion,  change  the  aspect  of  the  case.  It  is  enough 
that  the  money  was  paid  on  the  whole  contract  and  the 
statute  thos  satisfied.  This  rendered  it  valid  in  all  its  parts, 
and  the  application  of  the  money  afterward  does  not  render 
a  valid  contract  void.  Suppose  the  money  paid  had  been 
applied  upon  one  cow  alone,  it  can  scarcely  be  claimed  that 
the  contract  was  void  as  to  the  remainder.  The  contract  was 
made  valid,  I  think,  as  to  the  twelve  cows  by  the  payment  of 
the  money,  and  independently  of  the  agreement,  made  about 
the  same  time  and  after  the  payment,  to  count  the  two  cows 
in  the  contract. 

There  is  another  ground,  also,  upon  which,  I  think,  that 
the  contract  was  valid.  A  few  days  after  the  sale  the  defend- 
ant made  a  contract  with  the  plaintiff  to  keep  the  cows  for 
him.  He  had  also  agreed  with  him  to  take  him  as  his  debtor  in 
the  place  of  the  purchaser,  Kinney,  having  received  of  Kinney 
the  sum  of  $480  in  cash,  besides  the  twenty  dollars  originally 
paid.  Here  was  a  payment  of  all  but  the  $150,  and  a 
delivery  of  the  two  cows  by  the  agreement  to  keep  them. 
The  general  rule  is,  that  a  delivery  and  acceptance  may  be 
accomplished  as  to  ponderous  and  bulky  articles  by  the  per- 
fotraance  of  any  act  which  shows  that  the  seller  has  parted 
with  the  right  and  claim  to  control  the  property,  and  that 
the  purchaser  has  acquired  that  right.  (Brown  on  Frauds, 
§  318.)  In  Vincejit  v.  Oermond  (11  Johns.,  283)  it  was  held, 
that  when  on  a  sale  of  cattle  no  earnest  money  was  paid  and 
the  cattle  left  until  called  for,  and  the  vendee  afterward  came 
and  took  the  cattle  without  saying  anything  to  the  vendor, 
the  delivery  was  complete  within  the  statute  of  frauds.  'In 
the  opinion  of  the  court  the  case  of  Elmore  V.  Stone  (1  Taunt. 
Bep.,  457)  is  cited,  where  it  was  held  that  an  agreement 
between  the  parties  that  the  vendor  should  keep  the  horses 
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Bold  for  the  vendee  at  livery,  was  suflSeient  to  veat  the  pro- 
perty in  the  buyer,  without  any  written  contract  or  earnest 
l)aid.  The  authority  of  this  case  has  been  doubted.  (See 
1  Corns.,  268.)  But  in  £t8seU  v.  Balcom  (39  N.  Y.,  275)  it 
is  cited,  as  well  as  the  case  of  Martin  v.  WaUace  (37  Eng. 
L.  &  £q.,  6),  which  is  sin^iilar  in  some  of  its  leading  features 
to  Elmore  v.  Stone.  The  point  now  discussed  was  not  decided 
in  BiaseU  v.  Balcom^  as  the  case  went  off  on  another  ground. 

I  am  strongly  inclined  to  think  that,  by  the  contract 
between  the  plaintiff  and  the  defendant,  Hall  became  Brown's 
bailee,  and  his  possession  was  Brown's  possession.  Inasmncii, 
however,  as  the  contract  was  valid  by  the  payment  of  the 
money,  as  I  have  already  indicated,  it  is  not  necessary  to  pur- 
sue the  investigation  of  this  branch  of  the  case  any  further. 

It  is  said  that  the  alleged  sale  of  the  cows  by  Ejnney  to 
the  plaintiff  was  also  void  by  the  statute  of  frauds.  As  the 
defendant  was  not  privy  to  that  sale,  I  think  he  is  not,  in  a 
position  to  raise  the  question,  even  if  the  contract  was  invalid. 
An  usurious  contract  cannot  be  avoided  by  a  mere  stranger  to 
the  transaction,  but  only  by  a  party  who  made  it,  or  some  one 
standing  in  legal  privity  with  him.  {Dix  v.  Van  Wyckj  3 
Hill,  622 ;  Draper  v.  TreaeoU,  29  Barb.,  401 ;  ShvfeUv.Shu- 
fdt^  9  Paige,  145.)  The  same  principle  appears  to  be  appli- 
cable to  a  case  like  the  present  one.  But  even  if  the  defend- 
ant was  at  any  time  in  a  position  to  urge  tliis  objection,  I 
tliink  that  he  has  waived  his  right  to  do  so  by  agreeing  to 
accept  the  plaintiff,  in  the  place  of  Kinney,  for  the  payment 
of  the  amount  agreed  npon  as  the  price  of  the  cows.  He  has, 
thereby,  made  a  new  contract  with  the  plaintiff,  which  is 
binding  if  the  original  contract  is  lawful.  Certainly,  if  the 
defendant  was  a  bailee  of  the  goods,  he  cannot  set  np  as  a 
defence  that  the  bailor  wa^  not  the  owner.  {Oerber  v.  Mbnidj 
56  Barb.,  659.) 

If  there  is  any  force  in  the  point  taken,  that  the  plaintiff 
could  not  waive  the  alleged  tort  and  recover  npon  an  implied 
contract  for  property  sold,  as  the  whole  evidence  is  out,  I  think 
the  objection  can  be  obviated  by  conforming  the  pleadings  to 
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the  proof  under  the  liberal  rules  of  pleading  adopted  since  the 
Code  of  Procedure  lias  been  in  operation.  {Bigdow  v.  Dunn^ 
36  How.,  130.)  In  furtherance  of  justice,  the  court  may  direct 
an  amendment  of  the  pleading  before  or  after  judgment,  or 
on  appeal,  or  treat  the  same  as  amended,  or  allow  it  to  be 
amended  nunc  pro  iy^  to  sustain  the  verdict.  (36  Barb., 
27,  29 ;  40  Barb.,  236,  242 ;  18  N.  Y.,  521 ;  21  N.  Y.,  305.) 

Some  other  points  are  made  by  the  defendant's  counsel,  hut 
they  are  not  well  founded. 

The  judgment  of  the  County  Court  must  be  affirmed  with 
costs. 

PoTTKE,  J.,  concurred  in  the  result  of  the  foregoing  opinion 

Pabkes,  J.,  dissented. 

Judgment  affirmed. 


GEosas  H.  BENKurrr,  Bespondent,  v.  Hugh  MoGuibe,  Mabtin 
Abmstbong  and  Bbidget  MoGuibb,  Appellants. 

(Gbnbbal  Term,  Third  Dbpartkbnt,  FEBBtiABT,  1871.) 

It  seems  a  Judgment  creditor  after  instituting  supplementary  proceedings 
upon  his  judgment,  and  before  appointment  of  a  receiyer,  may  bring  an 
action  in  the  nature  of  a  creditor'B  bill  to  set  aside  an  assignment  of 
property. 

Where  an  msolrent  Judgment  debtor  Jb  shown  to  have  assigned  property 
through  a  third  person  to  his  wife  without  payment  of  any  considera- 
tion, the  whole  transaction  being  concluded  at  one  time,  it  seems, 
fraudulent  intent  on  the  part  of  the  debtor  may  properly  be  inferred, 
and  a  judgment  based  upon  such  an  inference  will  be  sustained. 

And  so  it  seems  then  may  be  an  inference  of  knowledge  of  such  intent 
in  the  intermediate  assignee  and  in  the  wife  from  the  same  circum- 
stances. 

The  intermediate  assignee  is,  it  seems,  a  necessary  party  to  an  action  by 
the  judgment  creditor  to  set  aside  the  assignments  and  haye  his  Judg- 
ment declared  a  lien  on  the  property. 

In  an  action  to  set  aside  a  judgment  debtor's  assignment  of  a  nond  and 
mortgage  through  a  third  person  to  his  wife,  the  debtor's  examination 
on  supplementary  proceedings  is  not  admissible  in  CTidence  against  the 
aadgnees. 
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The  action  was  brought  to  set  aside  an  assignment  of 
a  bond  and  mortgage  as  fraudulent,  and  tried  at  Special  Term 
in  Saratoga  county  before  Justice  Bogkes,  without  a  jury, 
in  January,  1871.  It  appeared  upon  the  trial  that  the 
defendant,  Hugh  McGuire,  at  the  commencement  of  the  year 
1870,  and  while  owning  and  living  upon  a  certain  farm, 
situated  in  the  county  of  Saratoga,  became  indebted 
to  the  respondent ;  that  on  the  4th  day  of  May,  1870,  the 
plaintiff  recovered  judgment  upon  the  claim  against  Hugh 
McGuire  for  the  sum  of  $203.10  damages  and  costs  before  a 
justice  of  the  peace  in  said  county ;  that  on  the  11th  day  of 
May,  1870,  a  transcript  of  the  judgment  was  filed  with  the 
clerk  of  the  proper  county ;  an  execution  issued  to  the  sheriff 
of  the  county  of  Saratoga  on  the  judgment,  and  returned 
wholly  unsatisfied ;  that  on  the  24th  of  May,  Hugh  McGuire 
was  duly  examined  pursuant  to  section  292  of  the  Code ;  that 
on  the  30th  of  May  the  defendant,  Martin  Armstrong,  was 
examined  in  the  proceedings  pursuant  to  section  294  of  said 
Code ;  that  no  receiver  in  said  proceedings  had  been  appointed ; 
that  on  the  18th  day  of  April,  1870,  and  after  the  plaintiff's 
debt  had  accrued,  the  defendant  Hugh  was  the  owner  and  pos- 
sessor of  a  certain  bond  and  mortgage  of  the  value  of  $1,000, 
executed  by  John  Burke  and  wife,  which  mortgage  was  a 
valid  lien  upon  said  &.rm ;  that  on  said  18th  day  of  AprD,  the 
defendant  Hugh  assigned  and  transferred  the  bond  and  mort- 
gage to  the  defendant,  Martin  Armstrong,  without  considera- 
tion, by  an  instrument  in  writing,  with  the  nominal  considera- 
tion of  one  dollar  expressed  therein,  without  any  covenant  or 
agreement  to  pay  any  sum  whatever ;  that  at  the  same  time 
and  for  the  same  consideration  mentioned,  Martin  Armstrong 
assigned  and  transferred  the  bond  and  mortgage  to  the 
defendant,  Bridget  McGuire,  the  wife  of  Hugh ;  that  at  the 
time  of  the  transfers  said  Hugh  was  insolvent,  and  had  no 
other  property  whatever,  and  was  indebted  to  various  persons; 
that  the  indebtedness  or  judgment  of  said  plaintiff  against 
Hugh  remained  unpaid,  and  in  consequence  of  the  assign- 
ments of  the  bond  and  mortgage  the  plaintiff  has  been  unable 
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to  collect  tlie  eame.  Upon  the  trial  a  motion  was  made  by 
tlie  defendants  for  a  nonsait,  and  objections  made  to  tlio 
admission  of  testimony  and  overruled,  which  are  stated  sufS- 
ciently  in  the  opinion.  The  judge  found  that  said  trans- 
fers of  said  bond  and  mortgage  were  made  by  said  defend- 
ants without  consideration  for  the  purpose  of  defrauding  the 
creditors  of  Hugh  in  the  enforcement  and  collection  of  their 
debts,  and  did  have  that  effect,  and  each  of  them  was  and  is 
fraudulent  and  void  as  to  said  creditors,  and  that  the  plaintiff 
was  entitled  to  have  his  judgment  satisfied  from  said  bond 
and  mortgage,  with  costs,  and  directed  the  appointment  of  a 
receiver  to  collect  the  same.  Judgment  was  entered  and 
the  defendants  appealed  from  the  judgment  to  the  General 
Term  of  the  Supreme  Court. 

J.  W.  Eighmy  for  the  appellants. 

BatcheUer  dk  HUl  for  the  respondent. 

Present — ^Miller,  P.  J. ;  Pottbb  and  Pabkbb,  JJ. 

By  the  Court — ^Mclleb,  P.  J.  This  action  was  brought 
by  a  judgment  creditor  of  the  defendant,  Hugh  McGuire,  to 
set  aside  an  assignment  of  a  bond  and  mortgage  belonging  to 
said  defendant,  McGuire,  and  by  him  assigned  to  the  defend- 
ant Armstrong,  and  by  said  Armstrong  assigned  to  the  wife 
of  McGuire,  who  is  also  made  a  defendant.  It  is  based  upon 
the  ground  that  /the  assignment  was  without  consideration, 
and  was  fraudulent  and  void  as  to  the  plaintiff. 

It  is  insisted  by  the  defendant's  counsel  that  the  action 
should  have  been  brought  in  the  name  of  a  receiver  under 
section  299  of  the  Code,  and  not  in  the  name  of  a  judgment 
creditor,  and  that  the  court  erred  in  denying  the  motion  made 
for  a  nonsuit  upon  this  ground.  While  it  is  not  denied  that 
a  creditor  may  maintain  such  an  action  on  the  return  of  an 
execution  unsatisfied,  it  is  claimed  that  where  a  party  insti- 
tutes proceedings  under  the  provisions  of  the  Code  he  is 

Laksino — ^VoL.  V.        24 
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estopped  from  abandoning  them  and  bringing  an  action 
individually,  and  can  only  proceed  through  the  instrument- 
ality of  a  receiver  appointed  under  the  proceedings.  Con- 
ceding that  this  may  be  the  case  where  a  receiver  has  been 
actually  appointed,  I  think  that  such  is  not  the  rule  in  all 
cases. 

The  authorities  hold  that  where  it  appears,  in  proceedings 
supplementary  to  execution,  that  property  of  a  judgment 
debtor  is  in  the  hands  of  a  third  person  who  claims  title,  the 
judge  dannot  try  the  question  of  title  summarily,  but  a 
receiver  must  be  appointed  to  bring  an  action  for  that  pur- 
pose. (Hodman  v.  Henrys  17  N".  Y.,  484 ;  Teller  v.  EanduUf 
40  Barb.,  242.)  So  also,  an  action  to  recover  a  debt  due  the 
judgment  debtor  from  a  third  person  must  be  brought  by  a 
receiver  appointed  under  the  provisions  of  the  Code.  (Sher- 
toood  V.  Buffalo  B.  B.  Co.j  12  How.  Pr.  R.,  136 ;  Edmond- 
ston  V.  McLaud^  19  Barb.,  367 ;  Oraunse  v.  TTA^^pfo,  34 
How.,  333.)  The  doctrine  held  in  these  cases  is  not  in  the 
way  of  an  action  in  the  nature  of  a  creditor's  bill  for  the 
purpose  of  having  an  assignment  or  other  disposition  of  pro- 
perty by  a  judgment  debtor  declared  fraudulent  and  the 
property  applied  to  the  satisfaction  of  the  judgment.  (See 
Goodyear  v.  BettSj  7  How.,  187.)  The  right  of  a  judgment 
creditor  to  maintain  an  action,  of  the  character  of  the  one  at 
bar,  has  been  repeatedly  held.  In  Catlm  v.  Doughty  (18 
How.,  457),  it  was  decided  that  the  former  action,  by  judg- 
ment creditor's  bill,  is  still  in  force  and  may  be  resorted  to 
after  execution  returned  unsatisfied  in  whole  or  in  part.  In 
Oere  v.  Dibble  (17  How.,  31)  it  was  held,  that  a  creditor's 
suit  may  be  maintained  by  judgment  creditors  on  their 
own  account,  a^ier  a  reeewer  has  been  apjpoinied  in  supple* 
tnentary  proceedings,  to  set  aside  as  fraudulent  and  declare 
void  a  mortgage  previously  given  by  the  judgment  debtor  upon 
his  real  estate,  &e.,  when  the  judgments  were  liens,  prior  to 
the  appointment  of  a  receiver.  In  Bammond  v.  The  Bud- 
son  B.  I.  <md  M.  Co.  (20  Barb.,  378)  it  was  held,  that  an 
action  will  lie  to  reach  property  and  effects  in  the  hands  of 
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parties  who,  it  is  alleged,  liave  fraudulently  received  the  same 
from  the  judgment  debtors,  and  unjustly  assert  a  claim  thereto 
against  the  plaintiiF's  judgment  and  execution.  The  remark 
of  the  learned  judge  who  wrote  the  opinion  in  the  case  last 
cited,  that  the  Code  applies  to  those  cases  only  where  proceed- 
ings have  been  instituted,  upon  which  some  stress  is  laid,  is 
undoubtedly  true,  and  applies  where  a  receiver  has  been 
appointed ;  and  although  it  has  been  held  that  a  receiver  can 
maintain  an  action  to  set  aside  a  fraudulent  assignment  {Par 
ier  V.  WiUicrniSy  5  Seld.,  148),  yet,  as  was  said  in  Gere  v.  J9iJ- 
hUj  supra^  '^it  was  not  decided  that  a  judgment  creditor 
could  not  maintain  the  action  after  the  appointment  of  the 
receiver."  Certainly  not,  that  no  action  could  be  maintained 
where  a  receiver  had  not  been  appointed,  as  is  the  fact  in  the 
case  at  bar. 

It  is  plain,  I  think,  that  the  action  was  properly  brought 
in  the  plaintiff's  name,  and  there  is  no  force  in  the  objection 
taken. 

The  court  committed  no  error  in  holding  that  the  assign- 
ments were  made  for  the  purpose  of  hindering,  delaying  and 
defrauding  the  plaintiff  in  the  collection  of  his  debt.  It 
appeared  that  the  defendants,  Armstrong  and  Bridget 
McGuire,  the  wife  of  the  judgment  debtor,  received  the  trans- 
fers of  the  bond  and  mortgage  in  question  upon  the  same  day, 
without  paying  or  securing,  or  becoming  liable  to  pay,  there- 
for, any  consideration  whatever.  There  were  circumstances, 
in  connection  with  the  fact  that  the  transfer  was  formally 
passed  to  the  wife,  and  that  there  was  no  proof  to  rebut  the 
presumption  of  fraudulent  intention,  where  the  defendants 
had  full  opportunity  to  present  it,  from  which  a  fraudulent 
inten  t  might  be  presumed.  And  it  might  fairly  be  inferred  by 
the  judge,  from  these  facts  and  circumstances,  that  Armstrong 
and  the  judgment  debtor's  wife  had  full  knowledge  of  the 
fraudulent  intent  to  prevent  the  creditor  from  collecting  his 
demand.  (  Wood  v.  Hunty  38  Barb.,  302 ;  Newman  v.  Cbr- 
ddl^  43  Barb.,  448.)  It  was  quite  evident  that  the  bond  and 
mortgage  wa^  a  gift  from  the  judgment  debtor  to  his  wif e. 
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after  he  had  become  insolvent  and  while  he  had  debts  unpaid, 
and  the  evidence  therefore  presented  a  question  of  fact  as  to  the 
intent,  from  which  only  one  inference  conld  be  drawn  by  the 
court  Even  if  it  be  conceded  that  in  some  cases  fraud  will  not 
be  inferred  from  the  want  of  consideration  alone,  yet  the  ques- 
tion of  fraudulent  intent  ia  a  question  of  &ct.  {Dygert  v. 
Remerschnider^  32  N.  7.,  629.)  And  when  there  is  suffi- 
cient evidence  to  sustain  the  finding  it  cannot  be  disturbed. 

I  think  that  the  court  properly  refused  to  nonsuit  as  to  the 
defendant  Armstrong.  Armstrong  took  the  assignment  of 
the  bond  and  mortgage,  and  thereby  made  himself  a  party  to 
its  fraudulent  transfer.  It  was  quite  as  essential  to  set  it 
aside,  as  to  him,  as  it  was  to  annul  the  assignment  made  by 
him  to  the  wife  of  the  judgment  debtor.  Both  of  the  assign- 
ments were  obstacles  in  the  way  of  collecting  the  plaintiff's 
demand,  and  all  the  defendants  had  participated  in  creating 
them;  and,  therefore,  Armstrong  was  properly  held  as  a 
party  to  the  action. 

It  is  also  objected  that  the  court  erred  upon  the  trial,  in 
admitting  evidence  of  Hugh  McGuire's  testimony,  taken  upon 
his  examination  in  proceedings  supplementary  to  execution 
upon  the  plaintiff's  judgment.  I  think  the  judge  erred  in 
the  admission  of  this  testimony.  In  CfiUespie  v.  Walker  (56 
Barb.,  185),  it  was  held,  in  a  case  bearing  a  striking  similarity 
to  the  one  now  considered,  that  the  examination  of  the  hufr 
band  was  competent  evidence  against  the  husband  only,  and 
not  against  the  wife.  The  distinct  objection  was  taken  on 
the  trial,  in  the  case  at  bar,  that  it  was'inadmissible  for  any 
purpose  against  Armstrong  and  Bridget  McGuire^  and  the 
testimony  admitted  generally,  without  any  restriction  as  to  its 
effect  The  testimony,  therefore,  may  have  had  an  effect 
upon  the  mind  of  the  judge  as  to  these  defendants,  and  where 
such  is  the  case  the  judgment  cannot  stand.  That  such  evi- 
Jence  is  inadmissible  was  also  held  in  Ouyler  v.  McCartney 
(40  N.  Y.,  221).  It  was  not  competent,  as  declarations  made 
in  execution  of  a  common  purpose  to  defraud,  aa  it  was  o&I; 
an  examination  of  the  defendant  in  a  legal  proceeding 
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The  appointnaent  of  a  receiver  by  the  judge  was  in  accord* 
ance  with  the  settled  practice  in  such  case^  and  not  erroneous* 
Altlxough  the  case  was  properly  tried  in  other  respects,  the 
admission  of  the  improper  evidence  referred  to  was  a  fatal 
error,  and  the  judgment  must  be  reversed  aud  a  new  trial 
granted,  with  costs  to  abide  the  event. 

New  trial  granted* 


Baknasd  BuBiro,  Plaintiff  in  Error,  v.  The  Psople,  Defend- 
ant in  Error. 

(Geioerai.  Tbbic,  TmRD  Depabtmebt,  Februaby,  1871.) 

An  indictment  for  pei^ry  before  inspectorB  of  election,  alleging  oommii- 
aion  of  the  crime  before  the  board  of  inspectors  "  then  and  there  dulj 
authorized  to  administer  the  oath,"  is  not,  it  seems,  defective  for  omit' 
tii^  to  state  the  names  or  number  of  the  inspectors. 

Or  that  the  inspectors  were  acting  for  a  particular  ward. 

Or  stating  that  the  prisoner  was  *^  duly  sworn,'*  &c,  for  omitting  to  show 
the  manner  and  form  in  which  the  oath  was  administered. 

And,  it  seems,  the  ayerment  that  he  was  *'  duly  sworn "  is  a  sufficient 
statement  that  the  proper  statutory  oath  was  administered. 

And  that  it  is  unnecessary  that  the  indictment  should  show  that  the  place 
where  the  oath  was  administered  had  been  legally  appointed  and  con- 
stituted as  the  place  for  holding  elections,  where  it  is  stated  that  the 
election  was  held  punuant  to  law  before  a  board  of  inspectors  legally 
constituted  and  authorized  according  to  law. 

But  where  the  falsity  of  the  oath  was  alleged  to  be  in  swearing  not  to  hare 
TOted  previously  at  the  same  election,  and  an  assignment  was  made  that  the 
prisoner  had  done  so,  at  a  i^ace  named,  without  stating  that  it  was  before 
a  board  of  officers  duly  constituted  and  authorized,  or  that  any  lawful 
election  had  been  appointed  or  held  at  the  place— .S<^  that  the  indict- 
ment was  for  that  reason  faulty  in  substance,  and  the  defect  not  within 
the  faitent  of  the  statute.    2  R  8.,  728,  §  02. 

This  case  came  up  upon  a  writ  of  error  issued  in  behalf  of 
the  defendant  to  the  Court  of  Oyer  znd  Terminer  of  Scho- 
Beetadj  conntj. 

The  indictment  was  for  perjury,  at  a  Court  of  Oyer  and 
Tenuiuer  held  in  and  for  the  eounty  of  Schenectady  is 
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November,   A.   D.   1870.      The   indictment,   among  other 
things,  charged  as  follows: 

"  That  on  the  8th  day  of  November,  A.  D.  1870,  at  the  city 
of  Schenectady,  in  the  county  of  Schenectady,  and  State  of 
New  York,  at  a  general  election  held  in  said  city  and  connty 
aforesaid,  for  the  choice  of  a  governor,  lieutenant-governor,  a 
comptroller,  two  canal  commissioners,  an  inspector  of  State 
prisons,  of  the  State  aforesaid ;  for  the  choice  of  a  member 
of  congress  from  the  eighteenth  congressional  district  of  the 
State  aforesaid,  and  for  the  choice  of  a  member  of  assembly, 
a  county  clerk,  four  coroners  and  one  justice  of  sessions,  of 
the  county  aforesaid,  held  pursuant  to  the  Constitution  and 
laws  of  this  State,  before  the  board  of  inspector  of  elections 
of  the  second  ward  of  the  city  of  Schenectady  aforesaid,  then 
sitting  at  the  house  of  steamer  engine  company  No.  4,  in  the 
second  ward  of  the  city  aforesaid,  which  said  board  being 
then  and  there  legally  constituted  and  organized  according 
to  law  to  receive  all  legal  and  lawful  votes  or  ballots 
for  said  officers  to  be  elected  as  aforesaid,  Barnard  Bums, 
transient  person,  at  the  day  and  date  aforesaid,  and  at 
the  place  last  aforesaid,  appeared  before  the  board  of 
inspectors  of  elections  aforesaid,  and  offered  his  vote  or 
ballot  for  some  or  all  of  the  officers  so,  as  aforesaid,  to  be 
chosen  or  elected ;  whereupon,  before  his  vote  or  ballot  was 
given  in,  he  was  duly  challenged  touching  his  right  or  legal 
ability  to  vote  at  said  election  for  the  said  officers  so,  as  afore- 
said, to  be  chosen  or  elected,  and,  on  being  challenged,  he 
was  then  and  there  duly  sworn,  and  did  take  his  coi^ral 
oath  before  the  said  board  so  constituted  and  sitting,  as  afore- 
said, the  said  board  being  then  and  there  duly  authorized  and 
empowered  to  adminis^r  an  oath  to  the  said  Barnard  Bums 
in  that  behalf,  and  he,  the  said  Barnard  Burns,  being  then 
«nd  there  swora  by  and  before  said  board,  and,  not  regarding 
the  laws  of  this  State,  nor  having  the  fear  of  God  before  his 
eyes,  but  being  moved  and  instigated  by  the  devil,  did  thea 
and  there  falsely,  willfully,  feloniously  and  corruptly  say, 
depose  and  swear  to  and  before  the  board  aforesaid  touching 
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his  right  to  vote,  and  hiB  qualifications  as  an  elector  and  voter 
at  sucli  election  for  the  choice  of  the  officers  so,  as  aforesaid, 
to  be  chosen  and  elected,  in  snbstance  and  effect  as  follows, 
among  other  things :  That  he,  the  said  Barnard  Barns,  had 
not  voted  at  the  election  aforesaid,  whereas,  in  truth  and  in 
fact,  he,  said  Barnard  Burns,  had  voted  at  the  election 
aforesaid,  to  wit,  previously  and  on  the  day  aforesaid,  at 
the  fourth  ward  of  the  citv  aforesaid,  at  the  house  of 
Thomas  L.  Wasson,  in  said  ward  and  city  last  aforesaid, 
and  for  the  officers  aforesaid,  to  bo  cliosen  as  aforesaid.  Aud 
so  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  say  that 
tlie  said  Barnard  Bums,  on  the  eighth  day  of  November,  A. 
D.  1870,  at  the  city  and  county  of  Schenectady  and  State  of 
New  York,  did  commit  willful  and  corrupt  perjury,"  etc. 

A  jury  having  been  empaneled  and  sworn,  the  following 
proceedings  were  then  and  there  had  : 

The  defendant's  counsel  moved  to  quash  the  indictment 
on  the  several  grounds  hereinafter  set  forth.  The  court 
thereupon  overruled  each  and  every  ground  of  objection  of 
defendant's  counsel  to  the  indictment,  and  the  defendant's 
counsel  excepted  to  each  of  the  rulings. 

Under  the  ruling  of  the  court,  as  aforesaid,  defendant 
plead  guilty. 

Defendant's  counsel  then  moved  to  arrest  judgment  against 
the  defendant,  on  the  ground  that  the  indictment  was 
defective  in  the  following  particulars,  which  were  the  same 
as  those  on  which  the  motion  to  quash  had  been  made,  viz. : 

^'  1.  That  the  indictment  does  not  state  the  number  of 
inspectors  of  election,  so  the  court  may  see  that  the  board 
of  inspectors  was  legally  constituted." 

'^  2.  That  the  indictment  does  not  state  that  the  inspectors 
of  election  in  the  second  ward  of  the  city  of  Schenectady, 
before  which  board  the  alleged  perjury  was  committed,  were 
acting  for  such  second  ward." 

"  3.  That  the  indictment  does  not  show  that  defendant  was 
sworn  to  tell  the  tnith,  or  to  truly  answer  such  questions  as 
should  be  put  him  by  said  board  touching  his  right  to  vote." 
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'^  4.  That  the  indictment  does  not  show,  upon  its  face,  that 
the  oath  required  by  statute  was  administered  to  defendant, 
or  that  he  falsely  swore  to  any  part  thereof." 

'^  5.  That  the  indictment  does  not  show  that  "  steamer 
engine  house  number  4,"  the  place  mentioned  in  the  indict- 
ment, was  the  legally  appointed  and  duly  constituted  place 
for  holding  elections  in  said  second  ward." 

'^  6.  That  the  indictment  does  not  show  that  ^^the  house  of 
Thomas  L.  Wasson,"  the  place  mentioned  in  the  indictment, 
was  the  legally  appointed  and  duly  constituted  place  for 
holding  elections  in  the  fourth  ward  of  the  city  of  Scheneo* 
tady,  or  that  any  legal  election  was  then  holden  at  such 
house.'' 

The  court  overruled  each  and  every  of  the  foregoing  excep- 
tions to  said  indictment,  and  defendant's  counsel  excepted. 

The  court  then  pronounced  sentence  upon  said  defendant, 
and  a  bill  of  exceptions  was  made  and  granted^  and  a  writ  of 
error  issued  and  allowed,  removing  the  record  and  proceed- 
ings to  this  court,  with  a  stay  upon  the  judgment. 

Robert  Payne^  for  plaintiff  in  error. 

E.  W.  Paige,  for  defendants  in  error. 

Present — Miller,  P.  J.,  Pottkb  and  Pabexb,  J  J. 

By  the  Court — ^Millkb,  P.  J.  The  first  objection  urged  to 
the  indictment  is  that  it  is  defective,  because  it  does  not  state 
the  number  of  inspectors  of  the  election  to  be  held.  It 
alleges  that  the  '^  board  being  then  and  there  duly  authorized 
to  fldmirlister  an  oath,"  &c.,  and  that  Burns  being  sworn,  &c., 
did  commit  perjury.  I  think  that  the  general  allegaticni  oi 
jurisdiction  to  administer  the  oath  is  sufficient,  without  stating 
in  detail  the  names  or  the  number  of  the  inspectors  who  con- 
stitute the  board. 

Even  if  there  might  be  some  doubt  upon  the  question 
whether  all  the  facts  showing  jurisdiction  should  be  specifi- 
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cally  stated,  if  this  point  was  presented  for  the  first  time,  yet 
the  authorities  hold,  as  I  understand,  that  a  general  aver- 
ment of  jurisdiction  is  suflScient  in  an  indictment  for  perjury. 
In  The  People  v.  PhiUips  (5  Wend-,  9)  it  was  held  that  in 
an  indictment  for  perjury  by  an  insolvent  debtor,  on  the  oath 
taken  by  liim  in  presenting  his  petition,  &c.,  it  is  not  neces- 
sary to  set  forth  the  facts  to  show  jurisdiction,  as  is  done  in 
civil  cases,  and  it  is  enough  to  aver  generally  that  the  officer 
had  lawful  and  competent  authority  to  administer  the  oath. 
The  specific  objection  was  taken  that  the  indictment  was 
defective  in  this  respect,  and  it  was  held  that  an  averment  of 
the  court's  authority  to  administer  the  oath  was  sufficient. 

In  Campbdl  v.  The  People  (18  Wend.,  636)  it  was  decided 
that  in  an  indictment  for  perjury  against  a  person  voting  at 
an  election,  an  averment  that  he  was  sworn  by  and  before  the 
board  of  inspectors,  is  a  sufficient  averment  that  the  oath  was 
administered  by  the  board,  and  it  would  be  enough  to  allege 
that  he  took  the  oath  before  the  board,  they  being  duly 
authorized  to  administer  it.  Although  the  distinct  point  now 
made  was  not  taken,  yet  the  case  involved  the  very  question 
which  now  arises,  and  the  form  of  the  indictment  is  similar 
to  the  one  in  the  case  at  bar  in  its  leading  characteristics. 
In  The  People  v.  Tredway  (3  Barb.,  470)  it  was  held  that  it 
was  not  necessary  to  set  forth  facts  in  the  indictment  sufficient 
to  show  that  the  officer  who  entertained  the  proceedings  had 
jurisdiction  to  administer  the  oath,  and  the  same  principle 
was  asserted,  and  the  cases  last  cited  followed.  These 
authorities  are  conclusive. 

The  second  objection,  that  the  indictment  does  not  state 
that  the  inspectors  were  acting  for  the  second  ward,  comes 
within  the  same  principle,  and  must  fall  with  the  firs^  one. 

As  to  the  third  objection,  to  the  efiect  that  the  indictment 
does  not  show  the  manner  and  form  in  which  the  oath  was 
administered,  I  think  it  is  not  well  taken.  It  avers  that 
Burnp  was  "  duly  sworn  and  did  take  his  corporal  oath,"  and 
I  think  this  embraces  all  that  is  required  by  the  statute.  It 
means  that  Bums  was  sworn  according  to  the  law  applicable 
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to  such  a  case.  It  was  not  necessarj  to  specify  the  particular 
mode  in  which  the  prisoner  was  sworn  or  the  particular  oath 
which  he  took,  and  a  general  averment  that  he  was  duly 
sworn  is  enough.  (See  TuUle  v.  The  People^  36  N,  T.,  436i 
and  the  authorities  cited.) 

The  fourth  objection,  that  the  indictment  does  not  show 
upon  its  face  that  the  oath  required  by  the  statute  was 
administered  to  the  defendant  or  that  he  falsely  swore  to  any 
part  thereof,  is  also  unavailable.  The  indictment  avers  that 
he  was  duly  sworn ;  that  is,  lawfully  and  according  to  the 
statute  applicable  to  such  a  case ;  that  he  took  his  corporal 
oath  before  the  board,^  which  means  that  the  proper  oath  was 
administered  to  him,  and  that  he  falsely  swore  that  he  bad 
not  voted. 

In  Campbdl  v.  The  People  it  was  held  that  it  was  not 
necessary  to  set  out  tlie  whole  oath,  and  that  such  parts  as 
are  .alleged  to  be  false  and  are  material  in  a  given  case,  are 
all  that  is  requisite.  The  portion  of  the  indictment  embraced 
in  the  fourth  objection  was  within  this  rule,  and  entirelj 
sufficient. 

The  remarks  made  as  to  the  first  and  second  objections  arc 
applicable  to  the  fifth.  The  averment  that  a  general  election 
was  held,  pursuant  to  the  laws  and  Constitution  of  the  States 
before  a  board  of  inspectors  legally  constituted  and  authorized 
according  to  law,  was  sufficient,  I  think,  without  stating  that 
the  place  had  been  legally  appointed. 

The  sixth  objection  relates  to  the  assigment  of  the  perjury. 
The  false  oath  alleged  was,  that  the  prisoner  had  sworn  that 
he  had  not  voted  at  the  election.  The  assignment  was,  that 
he  had  voted  previously  at  the  fourth  ward,  "  ^t  the  house 
.  of  Thomas  L.  Wasson  in  said  ward,"  without  stating  that  he 
voted  before  a  board  of  officers  duly  constituted  and  author- 
ized according  to  law,  or  that  any  lawful  election  had  been 
appointed  or  was  held  at  the  place  named.  The  rule  is,  that 
assignments  of  perjury  must  be  made  by  special  averment 
negativing  the  oath.  A  general  allegation  that  the  defendant 
swore  false  is  not  enough.    (Ar.  Cr.  Plead.,  4th  Am.  ed.. 
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538,  §  279.)  If  the  assignment  had  stated  that  the  deieDiI- 
ant  had  previously  voted  at  the  election,  clearlj  it  wonld  not 
have  been  sufficient,  as  such  an  averment  is  not  specific  aiul 
does  not  show  that  he  liad  voted  at  the  election  unlawfully 
held,  and  does  not  furnish  the  defendant  full  information  as 
to  the  character  of  this  charge  made.  If  the  defendant  had 
voted  at  the  election  uamod^  and'  there  was  no  authority  to 
hold  the  election  there,  and  no  officers  authorized  by  law  to 
receive  the  vote,  clearly  the  oath  afterward  made  would  not 
constitute  willful  peijury. 

The  assignment  of  the  perjury  is  too  general  and  uncertain, 
and  is  not  explicit  enough  to  support  itself  or  to  show  that 
the  defendant  committed  the  crime.  {Cla/rh  v.  The  People^ 
2  Lansing,  329,  331.)  It  is  no  answer  to  this  view  of  the 
subject  to  say  that  he  could  not  have  voted,  as  alleged,  at  the 
place  named,  unless  it  was  the  legally  appointed  and  duly 
constituted  place  for  holding  the  election,  or  unless  a  legal 
election  was  held  there.  In  the  absence  of  any  averment  to 
this  effect,  it  is  not  to  be  inferred,  I  think,  that  the  election 
was  lawfully  held  at  the  place  named.  It  may  have  been 
held  there  without  authority  and  in  violation  of  law,  and  as 
the  contrary  does  not  appear,  the  indictment  does  not  present 
an  intelligible  story,  from  which  it  appears  that  the  crime  of 
perjury  has  been  committed.  It  is  clearly  defective  in  this 
respect,  and,  for  this  reason,  cannot  be  upheld  The  defect 
is  a  substantial  one,  and  not  merely  formal,  and  is  not 
obviated  by  the  statute  of  jeofails.  (1  B.  S.,  728,  §  52.)  The 
indictment  does  not  contain  the  substance  of  the  offence,  with 
the  circumstances  necessary  to  render  it  intelligible  and 
inform  the  defendant  of  the  allegations  against  him.  (5 
Wend.,  51 ;  8  fearb-,  651 ;  22  N.  Y.,  150 ;  6  N.  Y.,  52.) 

By  reason  of  the  defect  named,  the  conviction  must  bti* 
reversed. 

Judgment  reversed. 
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WiLUAM  RsAy  Appellant,  v,  Isaao  Q.  Minslsb,  Respondent 

(GsNEBAL  Tbbh,  Tbjkd  Dbpabtment,  Februaby,  1871.) 

A  grantor's  coYenant  to  warrant  and  defend  against  himself,  **  and  CYery 
person  claiming  or  to  claim  the  premises,  or  any  part  thereof,**  extends 
to  possession  as  well  as  title ;  and  wheneYer  there  is  a  disturbance  of 
either,  under  title  paramount,  the  coYenantis  broken.    (Per  Millbb,  J.) 

Such  warranty  includes  all  outstanding  adYcrse  claims  to  the  premises,  or 
any  part  thereof,  which  affect  the  full  ei^oyment  of  the  possession  or 
title.    (Id.) 

And  held,  that  the  existence  and  use  of  a  priYate  right  of  way  OYer  the 
granted  premises,  to  which  they  were  subject  at  the  time  of  a  conYcyance 
with  such  a  coYenant,  was  a  breach  of  the  warranty. 

And  CYCD  although  the  purchase  is  made  with  knowledge  of  the  grantee 
that  a  strip  in  the  rear  of  the  granted  premises  has  been  previously  sold 
by  the  grantor,  to  which  there  is  no  access  to  the  higliway  except  OYer 
such  premises,  does  not  render  the  existence  and  use  of  the  way  less  a 
breach  of  the  warranty. 

It  seems  the  coYenant  of  warranty  is,  in  effect,  the  same  as  that  of  quiet 
enjoyment. 

And  that  a  disturbance  of  the  free  and  uninterrupted  use  of  land,  without 
absolute  expulsion  therefrom,  is,  in  law,  an  eYiction  and  a  breach  of  the 
GOYenant  of  warranty. 

Whether  such  a  warranty  would  apply  to  a  highway  running  Uirough  the 
granted  premises,  quere. 

Appeal  from  judgment  of  Special  Term. 

This  action  was  brought  to  recover  damages  by  reason  of 
a  breach  of  the  covenant  of  warranty  in  a  deed  from  defend- 
ant to  plaintiff.  The  breach  complained  of  was  in  this,  that  a 
private-right  of  way  previously  conveyed  by  defendant  to  one 
IsaacW.  Allen,  existed  upon  the  premises  and  was  used  as 
such.  The  case  was  tried  at  a  Circuit  Court  in  Clinton 
county  by  the  court  without  a  jury.  The  court  found  for  the 
plaintiff  on  the  &cta,  but  decided,  as  a  matter  of  law,  that 
the  warranty  was  of  title  only,  and  that  the  existing  private 
right  of  way  and  its  use  by  Allen,  was  not  a  breach  of  the 
covenant. 

The  covenant  in  the  deed  was  shown  to  be  "  to  warrant  and 
forever  to  defend  the  above  bargained  premises,  o/nd  every  part 
and  pa/red  thereof^  against  the  said  parties  of  the  first  part, 
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their  heirs,  execators,  administrators  and  assigns,  and  against 
all  and  every  other  person  or  persons  claiming  or  to  claim  the 
said  premises,  or  a/ny  pa/rt  thereof  P 

The  court  found  as  facts  that  prior  to  the  conveyance  to 
plaintiff  the  defendant  had  conveyed  to  one  Isaac  W.  Allen, 
in  fee,  an  adjoining  piece  of  land,  together  with  a  right  of 
way  from  soddpiece^  across  the  lands  svhsequenUy  conveyed 
toplaifUiff^  to  the  highway.  That  the  plaintiff  knew  that  the 
defendant  had  conveyed  said  piece  of  land  to  Allen ;  that 
Allen  owned  no  lands  adjoining  said  piece  of  land ;  had  no 
access  to  same  from  the  highway  except  through  the  land 
described ;  but  that  plaintiff  at  the  time  of  the  conveyance 
to  him  had  no  knowledge  of  the  conveyance  to  Allen  of  said 
right  of  way,  and  that  after  the  execution  of  the  deed  to  the 
plaintiff,  and  before  the  commencement  of  this  action,  Allen 
repeatedly  used  the  said  right  of  way  across  the  premises 
conveyed  to  plaintiff  without  the  plaintiff's  consent  and 
against  his  will,  claiming  to  exercise  such  right  under  the 
conveyance  to  him  fix)m  defendant ;  and  that  the  premises 
conveyed  to  the  plaintiff  were  worth  $150  less,  subject  to 
such  right  of  way,  than  they  would  have  been  if  not  subject 
thereto. 

The  court  also  find,  as  a  conclusion  of  law,  that  the  cove- 
nant in  the  deed  from  defendant  to  plaintiff  has  not  been 
broken ;  that  the  warranty  therein  is  of  the  title,  and  that  the 
plaintiff  has  title  to  said  premises,  and  has  not  been  evicted 
from  the  premises,  and  directed  a  judgment  in  favor  of  the 
defendant.  To  the  conclusion  of  law  thus  found  the  plain- 
tiff duly  excepted. 

Judgment  was  entered  in  favor  of  the  defendant,  and  tlie 
plaintiff  appealed. 

The  case  was  submitted  upon  printed  points. 

Smith  M.  Weed  and  Peter  8.  Palmer^  for  the  appellant 

O.  M.  Bechjoith  for  the  respondent. 

Present — Millsb,  P.  J. ;  Potteb  and  Pabxsb,  JJ. 
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By  the  Court — Millkb,  P.  J.  Tlie  covenant  of  warranty 
upoti  which  this  action  was  ba-ought  was  not  only  against  the 
grantoi*s  and  their  representatives^  but  *''  again3t  every  person 
claiming  or  to  claim  the  premises,  oi*  any  part  thereof."  This 
is  broad  and  comprehensive,  and  if  literally  interprfited  would 
embrace  perhaps  more  tban  is  usually  iudLu^ad  within  tihe 
terms  of  a  covenant  of  warranty.  The  fair  impoft  of  the  eove- 
nant,  I  think,  is,  ^hat  it  extends  to  posaession  as  well  as  title, 
and  whenever  there  is  any  disturbance  of  either  by  force  of  a 
title  paramount  the  covenant  is  broken.  This  would  inelude 
all  outstanding  adverse  claims  to  the  premises,  or  any  part 
thereof,  which  affect  the  full  enjoyment  of  the  possession  j^r 
the  title  to  the  same,  and.  whether  a  right  of  way  be  re^urded 
as  a  mere  easement  is,  in  my  opinion,  of  no  inapoptance.  If 
it  be  an  easement,  it  is  a  permanent  interest  in  another's  land, 
with  a  right  at  all  times  to  enter  and  enjoy  it.  (2  Will,  fin 
Real  Prop.,  16,  §  16.)  And  in  this,  as  all  similar  oases  of 
servitude,  a  paramount  right  exists  to  the  extent  of  tineiateceit 
granted.  The  right  is  adverse  to  the  possession  and  enjoy- 
ment of  the  premises,  according  to  the  tern^  of  the  covenant 
in  the  deed,  and  virtually  operates  to  exclude  and  evict  the 
grantees  by  means  of  a  title  paramount  and  controlling.  The 
grantor  cannot  cultivate  or  improve  the  premises  which  are 
included  in  a  right  of  way.  He  can  neither  lawfully  sow  or 
reap  upon  the  land,  pnt  np  fences  to  0XiG)iide  (tie  cLaimAnt,  or 
in  any  way  keep  and  maintain  full  and  entire  possession. 
They  are  liable  to  be  entered  i>poQ  at  aoy  and  all  times  pn^- 
vided  for  by  the  grant,  lyithout  any  me^ns  of  redress  for 
injuries  which  may  be  sustained.  In  fact,  the  premises  thus 
held  are  absolutely  tali:en  from  him  and  appropriated  by 
another  as  effectually  as  if  that  party  had  recovered  them  by 
an  action  at  laWf  Thi^  certaiply  amounts  to  an  eviction 
practically  or  a  disturbance  of  the  possession  by  force  of  a 
paramonpl;  title,  whioh  is  anffieient,  as  I  understand,  to  main- 
tain the  action. 

The  covenant  of  warranty,  according  to  the  modem  authori- 
ties, is  consid@r^  tl^e  ^am^  9^  a  povenant  of  quiet  eiyoyment 
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It  is  said  in  4  Kent  Com.,  10  ed.,  575,  576 :  "  The  general 
covenant  that  the  grantor  will  warrant  and  defend  the  title  is 
also  a  personal  covenant."  »  *  ♦  "It  is  in  effect  a 
covenant  for  quiet  enjoyment."  In  Hilliard  on  Heal  Estate, 
note  2,  2  ed.,  375,  §  78,  it  is  said  that  in  the  United  States 
*^  a  covenant  of  general  warninty  is  in  fact  and  essence  a  cove- 
nant for  quiet  enjoyment.  It  embraces  an  c^verse  possession 
as  well  as  adverse  title."  In  Willard  on  Heal  Estate  and 
Con.,  414,  the  learned  author  says:  "The  covenant  for 
quiet  enjoyment  g6e8  to  the  possession,  and  not  to  the 
title,  and  is  broken  by  a  lawful  entry  and  expulsion 
from,  or  some  actual  disturbance  in,  the  possession.  (5 
Johns.,  120 ;  15  id.,  483.)  It  is,  therefore,  Uke  a  covenant 
of  warraniyy  which,  however  defective  the  title  may  be,  is 
not  broken  tiU  the  possession  is  disturbed.  Wben  the  latter 
event  transpires,  either  to  the  covenant  of  quiet  enjoyment  or 
the  covenant  of  warrantyj  an  action  lies  to  recover  damages 
for  iiiefa/ilure  of  possession  and  tiUe,  according  to  the  extent 
of  such  failure.  (21  Wend.,  124 ;  7  Wend.,  281 ;  2  Hill., 
105.) "  In  Fowler  v.  Poling  (2  Barb.,  303),  Edwaeds,  J., 
says :  "  The  covenant  of  warranty  and  quiet  enjoyment  are, 
in  legal  effect,  one  and  the  same."  In  the  same  case,  at 
General  Tehn  (6  Barb.,  165),  Edwards,  J.,  indorses  the 
same  principle,  making  the  distinction,  that  in  a  covenant  of 
quiet  enjoyment,  the  eviction  is  merely  required  to  be  of  law- 
ful right,  white  the  covenant  of  warranty  relates  to  the  title, 
and  the  eviction  must  not  only  be  of  lawful  right,  but  by 
paramount  title. 

t  do  tiot  understand  that  the  doctrine  laid  down  in  the 
authorities  cited  is  in  conflict  with  the  other  cases  to  which 
We  have  been  'refert^.  (See  Waldron  v.  McCarty^  3  J.  R., 
471 ;  K&rt^  v.  Carpenter ^  5  J.  R.,  121 ;  Sedgwick  v.  HcMen- 
hecky  7  J.  B.,  376.)  If  the  last  case  is  antagonistic  to  these 
views,  as  claimed,  then  it  is  adverse  to  the  general  current  of 
authority. 

While  it  may  b^  conceded  that  ah  eviction  is  essential  to 
constitute  a  breach  of  either  of  the  covenants,  of  quiet  enjoy- 
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iiient  or  warranty,  it  is  not  necessary  that  there  should  be  an 
absolute  expulsion  of  the  covenantee  from  the  land ;  but  it 
is  enough  that  there  has  been  a  disturbance  of  the  free  and 
uninterrupted  use  of  the  land.  This,  in  law,  is  an  eviction, 
and  constitutes  a  breach  of  the  covenant.  This  rule  is  recog- 
nized distinctly  in  the  quotation  made  from  Willard  on  K. 
E.  &  Con.,  9ttpra;  also  in  Kortz  v.  Ca/rpenter  (5  Johna., 
120) ;  Waldron  v.  McCarty  (3  Johns.,  471) ;  Kerr  v.  Shaw 
(13  Johns.,  236) ;  see,  also,  Dyett  v.  Pendleton  (4  Cow., 
581) ;  in  Court  of  Errors  (8  Cow.,  327) ;  Cohen  v.  Duponi 
(1  Sandf.  S.  C,  264).  There  is  no  rule  laid  down  in  Borde- 
weU  V.  Cdie  (1  Lansing,  141),  or  McMuUin  v.  Wooley  (2 
Lansing,  394),  which,  in  any  way,  disturbs  the  principle 
referred  to. 

If  the  doctrine  laid  down  is  correct,  and  the  enjoyment  of 
the  right  of  way  adverse  to  the  plaintiff's  deed  was  a  dis- 
turbance of  the  plaintiff's  possession,  then  he  was  entitled  to 
recover,  and  the  court  erred  in  granting  the  motion  for  a 
nonsuit. 

It  is  insisted  by  the  defendant's  counsel,  that  the  plaintiff 
bought  of  the  defendant  the  residue  of  his  farm,  with  actual 
knowledge  of  the  purchase  by  and  conveyance  of  the  rear 
part  of  the  farm,  and  that  there  was  no  access  to  it  from  the 
highway,  except  across  the  part  purchased  by  him,  and  with 
actual  knowledge  of  the  right  of  way  across  the  farm,  and 
having  such  knowledge,  he  is  presumed  to  have  purchased, 
subject  to  such  right  of  way,  and  graduated  his  price 
accordingly. 

I  am  inclined  to  think  that  the  question  to  be  deter* 
mined  in  this  case  is  not  whether  the  plaintiff  had  know- 
ledge of  the  fact  that  there  was  no  access  to  Allen's 
land  except  through  tlie  premises  purchased  by  the  plain- 
tiff, but  what  is  the  legal  effect  of  the  terms  of  the 
covenant.  But  even  if  the  plaintiff  had  such  knowledge, 
it  could  make  no  difference,  as  there  is  a  palpable  distinction 
between  a  right  of  way  by  necessity  and  one  conveyed  by  a 
grant.    The  former  may  be  fixed  by  the  owner  of  the  land, 
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and  is  terminated  when  the  necessity  ceases  (1  Barb.  Ch.  B., 
362 ;  2  Billiard  on  Beal  Prop.,  16,  §  59),  while  the  latter  is 
fixed  by  the  conveyance,  and  permanently  established.  Nor, 
in  my  opinion,  is  there  any  analogy  between  a  warranty  of 
the  soundness  of  personal  property,  and  a  written  covenant  in 
a  deed  of  real  estate,  where  the  terms  are  especially  provided 
for.  In  case  of  a  sale  of  personal  property  there  may  be  cer- 
tain apparent  defects  which  could  not  well  escape  the  obser- 
vation of  a  purchaser,  which  are  not  embraced  in  a  warranty 
of  soundness.  A  sale  of  real  estate  with  a  covenant  of  war- 
ranty stands  in  a  different  position,  and  to  apply  the  same 
rule,  we  must  assume  not  only  knowledge  of  the  fact,  but 
knowledge  of  the  legal  effect  of  the  location  of  adjoining 
lands,  where  a  right  of  way  exists  by  necessity.  This  would 
be  extending  the  rule  referred  to  beyond  what  is  sanctioned 
by  any  decision  of  the  court,  and  requires  a  degree  of  l^al 
knowledge,  as  to  the  intricate  questions  relating  to  covenants 
in  deeds,  which  is  far  beyond  what  is  possessed  by  ordinary 
men. 

Wo  have  been  referred  to  the  case  of  Whiibe(^  v.  Cook 
(15  J.  B.,  483,  545)  as  an  authority  for  the  doctrine  that  the 
right  of  way  and  its  use  across  the  lands  of  a  grantee  is  not  a 
breach  of  a  covenant  of  warranty  nor  of  quiet  enjoyment. 
The  case  came  up,  in  part,  on  demurrer  to  the  breach 
assigned,  that  a  certain  portion  of  the  premises  was  a  public 
highway,  and  it  was  held  that,  in  assigning  a  breach  of  a 
covenant  for  quiet  enjoyment,  contained  in  a  conveyance  of 
land,  the  plaintiff  must  show  an  entry  and  expulsion  from,  or 
some  actual  disturbance  in,  the  possession,  and  that  an  exist- 
ing public  highway  was  not  a  breach  of  the  covenants ;  that 
the  defendants  were  the  lawful  owners,  and  that  they  were 
seized  of  the  premises,  and  had  full  power  to  convey.  (See^ 
also,  Jaokaon  v.  Hathwmay^  IS  J.  B.,  447.)  It  will  be 
observed  that  the  action  was  not  brought  for  a  breach  of  the 
covenant  of  warranty ;  but,  assuming  that  the  case  goes  to  the 
extent  of  holding  that  a  public  highway,  in  existence  at  the 
time  of  the  execution  of  the  deed,  and  for  a  long  time  previ- 
Laksinq — ^VoL.  V.        26 
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onsly,  is  not  a  breach  of  a  covenant  of  warranty,  there  isf 
I  think,  a  broad  distinction  between  a  public  highway  and  a 
private  right  of  way.  The  latter  is  seoored  by  a  conveyance 
to  an  adjoining  proprietor,  for  his  private  use,  while  the  foi^ 
uier  is  for  the  benefit  of  the  public  as  well  as  the  owner  of 
the  land  through  which  it  passes,  and  a  positive  advantage. 
While  the  latter  might  be  unknown  to  a  purchaser,  the  for- 
mer, running  through  a  farm,  would  be  seen  when  purchased, 
and  could  net  but  be  considered  as  an  enhancement  of  its 
value. 

Oiving  full  force  to  the  authority  last  cited,  I  think  the 
rule  should  not  be  enlarged  so  as  to  embrace  a  case  winch 
rests  upon  an  entirely  different  principle. 

The  precise  point  now  presented  was  decided  in  JSissa  v. 
S^l  (40  Yt.,  810).  The  action  was  for  a  breach  of  a  cove- 
nant of  warranty,  upon  the  ground  that  at  the  time  of  the 
execution  ci  the  deed  there  was  a  right  of  way  through  the 
premises,  and  it  was  decided  that  the  action  would  lie.  The 
court  held  that  the  covenant  of  warranty  extends  to  all  ont- 
atanding  adverse  claims  upon  the  premises,  or  any  part  con- 
veyed by  the  deed;  and  that  the  occupation  of  the  way  in 
such  a  mann^  as  the  nature  of  the  right  secures  to  the 
adjoining  proprietor,  as  occasion  may  require,  and  for  all 
time,  is  such  a  disturbanoe  of  the  possession  of  tiie  plain- 
tiff as  in  law  amounts  to  an  eviction  to  the  leaoient  4^  the 
adverse  right  or  ciaim.  Although  this  is  an  acyodication  of 
another  State,  yet  it  is  entitled  to  great  weight  in  the  abs^ee 
^  any  directly  adverse  authority* 

Some  other  suggestions  are  made  by  the  defendant's  counsel, 
but  with  the  views  expressed  do  not  require  discussion.  It 
is  not  clear  that  the  case  involves  merely  nominal  damages, 
as  the  judge  finds  that  the  premises  were  worth  $150  less, 
subject  to  the  ri^t  of  way,  than  they  otherwise  Would  have 
been. 

Nor  do  I  think  that  the  court  should  direct  a  judgment  for 
the  plaintiff  for  the  amount  of  damages  found,  as  it  is  possi- 
ble a  new  trial  may  elicit  a  different  state  of  facts.    As  it  is 
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manifest  that  the  judge  erred  upon  the  trial,  the  judgment 
itniBt  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

Parkbb,  J.,  concurred  with  some  doubt  as  to  whether  the 
use  and  existence  of  the  right  of  way  was  a  breach  of  the 
covenant  of  warranty. 

Judgment  reversed. 


The  Fibst  National  Bank  of  Ballbton  Spa,  Appellant,  v. 
Thk  Pkesjdent,  etc.,  of  the  Insusanoe  Company  of 
NoBTH  Ahebioa,  Bespondent. 

(GeRSRAL  TeBM,  TmRD  DePABTMENT,  FEBKOrABT,  1871.) 

Poflseasion  of  insured  property  by  the  sheriff,  taken  throngh  a  levy  under 
execution  against  the  insured,  will  not  absolve  the  latter  from  a  warranty 
in  his  policy  tiiat  he  will  keep  a  watchman  in  the  premises  at  night. 

And  where  the  property  insured  was  a  mill,  and  the  warranty  was  to  keep 
a  watchman  in  the  mill,  or  on  the  premises,  durii^  the  night,— JSGiU,  that 
it  was  not  satisfied  by  the  presence  of  the  sheriff,  who  did  not  undertake 
the  duty  of  watchman,  during  the  night  in  an  office  two  rods  away  fit>m 
the  mill,  although  he  twice  in  that  time  entered  and  examined  it 

This  is  an  appeal  from  a  jadgment  entered  upon  a  nonsuit 
it  the  Saratoga  Maj  circuit,  1870,  held  by  Mr.  Justice  James. 

The  action  was  brought  upon  a  policy  of  insurance  iasued 
by  the  defendant  upon  a  paper  mill.  The  execution  of  the 
policy  and  the  loss  were  admitted  by  the  insurer  as  well  aa 
proven  on  the  trial.  The  point  presented  by  the  appeal  is 
sufficiently  stated  in  the  opinion. 

W.  A.  Beaehy  for  the  appellant. 

As  J.  ParieTy  for  the  respondait 

Preaent^-^Mnxim,  P.  J. ;  Pottbb  and  Pabxsb,  JJ. 
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Miller,  P.  J.  The  iriotion  for  a  nonsuit  upon  the  trial 
of  this  action  was  properly  granted.  It  was  made  on  several 
grounds,  but  was  granted  for  the  sole  reason  that  the  war- 
ranty as  to  keeping  a  watchman  on  the  premises  insured  had 
not  been  fulfilled.  The  insured  was  required  by  the  war- 
ranty to  keep  a  watchman  in  the  mill  or  on  the  premises 
during  the  night  and  at  all  times  when  the  mill  was  not  in 
operation  or  when  the  workmen  were  not  present.  It 
appeared  upon  the  trial  that  the  sheriff  had  levied  upon  the 
personal  property  insured,  which  was  then  in  the  mill,  by 
virtue  of  several  executions,  the  afternoon  preceding  the  fire, 
and  took  the  keys.  He  locked  up  the  mill  about  seven 
o'clock,  went  in  at  eight  and  again  at  eleven,  and  looked 
about,  returned  to  the  oflSce  (a  separate  building  about  two 
rods  from  the  mill),  and  did  not  go  there  again  that  night 
About  four  o'clock  the  next  morning  the  mill  was  discovered 
to  be  on  fire,  and  with  its  contents  was  destroyed.  The 
ofScer  was  advised  to  stay  there  himself  all  night,  and  did 
stay,  but  did  not  agree  to  act  as  a  watchman.  In  fact,  he  was 
some  two  rods  firom  the  mill,  and  I  think  it  cannot  be  claimed 
that  he  acted  as  a  watchman  within  the  terms,  scope  and 
meaning  of  the  warranty.  The  watchman  was  required  to 
be  ^Mn  the  mill  or  on  the  premises,"  which  means,  I  think, 
the  premises  insured.  It  was  not  enough  that  the  ofScer 
remained  two  rods  off,  leaving  the  fires  burning  in  five  stoves, 
with  no  watchman  to  guard  them  or  protect  the  mill.  The 
evidence  shows  that  the  head-quarters  of  the  watchman  had 
previously  been  in  the  boiler  house  and  in  the  mill.  The 
condition  would  be  of  no  avail  if  the  watchman  was  not 
where  he  could  at  all  times  see  and  have  access  to  every  pait 
of  the  mill. 

But  the  sheriff  did  not  perform,  and  did  not  assume,  in 
any  way,  to  act  as  a  watchman.  He  was  not  in  the  mill  after 
eleven  o'clock,  and  he  laid  down  and  dozed  in  a  building 
some  distance  off  until  the  fii^  broke  out.  He  was  in  no 
sense  a  watchman  within  the  termb  of  the  policy.  It  is 
claimed  by  plaintiff's  counsel  that  tb^  w^rrnntr  <»^aA0<^  to  be 
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operative  when  the  law  took  possession  of  the  property,  and 
thereby  the  insured  became  absolved  from  the  dnty  of  main- 
taining a  watchman.  Tlie  authorities  cited  to  maintain  this 
position  do  not  go  to  the  extent  claimed  by  the  counsel  for 
the  plaintiff.  NMo  v.  Brasee  (44  Barb.,  54),  which  is  relied 
upon,  was  reversed  in  the  Court  of  Appeals  (1  Keyes,  476), 
and  does  not  sustain  the  position  contended  for. 

The  People  v.  Bartlett  (3  Hill,  570),  was  an  action  on  a 
recognizance  where  the  party  had  been  arrested  and  was  thus 
prevented  from  complying  with  its  condition.  The  decision 
sustains  the  general  principle  that  where  performance  of  a 
bond  is  rendered  impossible  by  the  act  of  God,  or  the  law,  or 
of  the  obligee,  the  default  is  excused.  It  can  scarcely  be 
claimed,  I  think,  in  the  case  at  bar,  that  the  insured  was 
prevented  from  fulfilling  the  warranty  on  any  of  the  grounds 
stated. 

In  J(mes  v.  Judd  (4  N.  T.,  411),  the  plaintiffs  were  stopped 
in  the  prosecution  and  fulfillment  of  their  contract  by  the 
authority  of  the  State  officers,  and  it  was  held  that  the  plain- 
tiffs were  excused.  The  conrt  was  equally  divided,  and  the 
judgment  of  the  Supreme  Court  was  therefore  affirmed. 

The  insured  in  this  case  was  not  within  the  principle  of 
either  of  the  cases  cited.  Tliere  could  have  been  no  difficulty, 
although  a  levy  had  been  made,  in  continuing  the  watchman 
as  had  been  done  previously.  The  levy  did  not  entirely 
deprive  the  insured  of  their  rights,  as  they  still  held  title  to 
the  property  subject  to  the  executions,  and  was  not  an  act  of 
the  law  which,  of  itself,  necessarily  and  absolutely  prevented 
a  fulfillment  of  the  warranty  within  any  principle  of  law. 

As  the  judge  was  clearly  right  in  granting  a  nonsuit  upon 
the  ground  discussed,  it  is  not  necessary  to  consider  the  other 
points  made. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 
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Thb  Reformed  Church  op  Gallupvillb  v.   Shbricax 

SOHOOT^ORAFT  et  al. 
(General  Teric,  TsniD  Department,  September,  1871.) 

In  1885,  oertain  premises  were  conyeyed  to  the  H.  D.  R  Church  of  B.,  a  relh 
gious  corporation,  by  deed,  reserving  to  E.  G.,  one  of  the  grantors,  the 
right  to  grant  to  a  certain  company  the  right  in  the  premises  conveyed, 
*'  To  build  a  basement  story,  on  the  premises,  of  a  description  therein 
specified,  *  *  *  for  the  purpose  of  keeping  a  select  a&d  other 
schools  in  only,*^  and  the  basement  was  to  be  built  under  the  edifice  of 
the  H.  D.  R  Church ;  at  the  time  of  the  execution  of  the  conveyance,  R 
G.  executed  to  trustees  chosen  for  building  the  basement,  the  deed  oon- 
t^nplated  by  the  reservation;  pursuant  to  these  deeds  the  basement 
and  the  church  edifice  over  it  were  built  The  church  building  was 
used  by  the  churdi  corporation  until  1844,  when  a  resolution  of  the 
consistozy  was  passed,  authorizing  that  portion  of  the  church  and 
society  which  had  been  oiganized  under  the  name  of  The  Reformed 
Church  of  G.  (the  plaintiff,  not  then  incorporated)  to  separate  from  the  cor- 
poration and  become  a  distinct  church  and  congregation ,  and  resolving  that 
**  the  building  or  edifice  called  the  G.  church  (being  the  church  erected  as 
aforesaid)  should  thereafter  belong  to,  and  be  the  exclusive  property  (rf", 
that  part  of  the  congregation.*'  Pursuant  to  this  resolution,  that  part 
of  the  congregation  entered  into  possession  of  the  church  building,  and 
continued  to  use  it  down  to  the  time  of  this  action,  having  been 
incorporated  under  the  name  of  the  plaintiff  in  1869.  The  basement  was 
at  times  occupied  for  schools,  but  at  the  time  this  action  was  commoioed 
was  occupied  by  defendants,  a  division  of  the  sons  of  temperance,  who 
had  entered  without  claim  of  right  or  title,  and  refused  to  quit  on 
demand  of  plaintiff. 

ffM  (Miller,  P.  J.,  dissenting).  That  an  action  of  ejectment  could  no( 
be  malntuned  by  plaintiff  for  possession  of  the  basement: 

It  could  not  claim  to  own  the  property  under  the  resolution  of  the  consis 
tory,  as  that  did  not  operate  as  a  conveyance. 

Plaintiff  could  not  claim  that  it  became  vested  with  the  title  to  the  pro- 
perty under  a*  parol  partition  between  itself  and  the  H.  D.  R  Church 
of  8 ,  inasmuch  as  it  and  such  church  were  never  owners  as  tenantt 
in  common,  and  also  as  Uie  church  could  not  divest  itself  of  its  titie, 
except  by  order  of  court 

The  plaintiff  could  not  claim  by  adverse  possession  under  color  and 
claim  of  titie  conferred  by  the  resolution,  inasmuch  as  it  had  new 
occupied  or  claimed  title  to  the  basement,  but  only  to  the  church  buHd- 
mg,  it  appearing  also  that  at  a  time  within  twenty  years,  the  consistoiy 
had  recognized  a  separate  ownership  of  the  basement  by  the  trustees  to 
whom  it  was  originally  deeded. 


1871.]  OF  THE  STATE  OF  NEW  YORK.  207 

The  Reformed  Church  of  Qallupville  «.  Schoolcraft. 

Plaintiff  could  not  recover  from  defendants,  on  the  ground  that  the 
latter  were  in  poeseesion  without  claim  of  right  or  title,  inasmuch  aa 
plaintiff  had  no  such  prior  possession  of  the  basement  as  would  raise  a 
presumption  of  ownership,  and  furthermore  as  it  had  itself  shown 
the  title  to  be  in  a  third  person,  to  wit,  in  the  H.  D.  R.  Church  of  S. 

Motion  for  new  trial  upon  exceptions  ordered  to  be  heard 
in  the  first  instance  at  General  Term.  The  action  was  com- 
menced in  March,  1870.    The  facta  appear  in  the  opinion. 

Mayhem  <&  Krwm  for  the  plaintiff. 

N.  C.  Moah  for  the  defendant. 

Present — ^Millbb,  P.  J.,  James  and  Pabxeb,  JJ. 

Parkbb,  J.  This  is  a  motion  for  a  new  trial  upon  excep- 
tions taken  npon  the  trial  and  ordered  to  be  heard  in  the  first 
instance  at  the  General  Term. 

The  action  was  ejectment  to  recover  a  tenement,  to  wit^ 
the  basement  story  of  a  church  in  the  town  of  Wright,  in  the 
county  of  Schoharie.  Upon  the  trial  the  court  directed  a 
verdict  for  the  plaintiff. 

The  building,  consisting  of  the  church  occupied  by  the 
plaintiff,  and  the  basement  thereof  in  question,  is  situated  at 
a  place  called  Gallupville,  formerly  a  part  of  the  town  of 
Schoharie ;  and  the  people^  now  constituting  the  religious 
society  oallcni  "  The  Beformed  Church  of  Gallupville,"  were 
formerly  part  of  a  religions  society  known  as  the  High  Dutch 
Baformed  Church  of  Schoharie,  whose  house  of  worship  was 
a''<i  is  at  Schoharie  court-house. 

The  eaid  building,  church  and  basement  in  question  was 
erected  by  two  several  parties  in  the  years  1835  and  1836  by 
voluntary  contributions,  the  basement,  under  the  direction 
of  persons  acting  as  trustees  of  a  voluntary  society  for  the  use 
of  a  school,  and  the  church  over  the  basement  by  persons  act- 
ing for  those  who  contributed  therefor,  for  the  use  of  the  High 
Dutch  Beformed  Church,  of  Schoharie,  particularly  such  por- 
tion th'Teof  as  could  attend  church  there  more  conveniently 
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than  at  Schoharie  court-house ;  the  same  clergyman  offici- 
ating  in  both  places. 

The  title,  under  which  those  who  erected  this  building, 
basement  and  church  claimed  and  acted,  is  derived  from  Ezra 
Gallup  and  John  Wheeler,  the  former  owners  of  the  lot  on 
which  it  was  built,  through  a  deed  dated  April  15th,  1835, 
executed  by  them  to  the  High  Dutch  Reformed  Church  of 
Schoharie,  conveying  the  said  grantee  the  premises  (about 
half  an  acre)  on  which  it  stands,  which  deed  contains  the  fol- 
lowing reservation,  reserving  a  right  and  privilege  to  Ezra 
Gallup,  above  named,  to  grant  a  right  in  the  above  named  and 
described  premises,  by  his  indenture,  to  a  certain  company, 
on  the  following  conditions :  "  To  build  a  basement  story  on 
the  premises  of  a  description  therein  specified  for  the  pur- 
pose of  keeping  a  select  and  other  schools  in  only.  *  *  * 
The  said  basement  to  be  built  under  the  High  Reformed 
Church  to  be  built  on  said  above  named  and  described  premises, 
within  the  term  of  three  years,  *  *  *  and  said  church 
to  be  built  on  the  walls  of  said  basement  story  above  men- 
tioned ;  of  which  company  John  Wheeler,  Robert  Coats,  and 
John  P.  Becker,  were  unanimously  chosen  trustees  for  build- 
ing said  basement  story,  &c.,"  and  at  the  same  time  with  the 
execution  of  said  conveyance,  the  said  Ezra  Gallup  executed 
to  the  said  Wheeler,  Coates  and  Becker,  trustees,  &c.,  the 
deed  contemplated  by  said  reservation.  Pursuant  to  these 
deeds,  the  basement  and  the  church  edifice  over  the  same 
were  built. 

The  church  was  used  as  a  house  of  worship  by  the  High 
Dutch  Reformed  Church  of  Schoharie  until  1844,  when  a 
portion  of  said  church  and  society  was  authorized  by  the 
consistory  thereof  to  form  a  separate  church  and  society, 
which  was  formed,  and  has  continued  to  use  said  church  down 
to  the  present  time,  having  been  incorporated  in  April,  1869, 
just  before  the  commencement  of  this  suit,  under  the  name 
of  The  Reformed  Church  of  Q^llnpville.  The  basement  was 
from  time  to  time  occupied  for  schools,  but  has  recently  come 
to  be  occupied  by  a  division  of  the  sons  of  temperance  of 
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whom  defendants  are  a  part.  The  plaintiff  having  by  its 
consistory  resolved  to  dispossess  them,  and  they  having 
refused  to  quit,  this  suit  was  commenced. 

Irrespective  of  any  question  nnder  the  reservation,  it  is 
difficult  to  see  how  the  plaintiff  has  made  ont  any  right,  in 
itself,  to  maintain  this  action. 

The  deed  from  Gallup  and  Wheeler  conveyed  the  land  to 
the  High  Dutch  Reformed  Church  of  Schoharie,  a  religions 
corporation  then  in  existence,  and  which  under  the  deed 
occupied  the  church  until  1844;  no  conveyance  of  the  land 
or  any  interest  in  it  has  ever  been  made  by  this  corporate 
body.  True,  in  1844  a  resolution  of  the  consistory  of  that 
church  was  passed,  authorizing  that  part  of  the  church  and 
society  which  has  since  been  organized  under  the  name  of 
the  Reformed  Church  of  Gallupville,  to  separate  from  the 
parent  or  mother  church,  *'  and  become  a  distinct  church  and 
congregation,"  and  resolving  that  "the  building  or  edifice 
called  the  Gallupville  Church,"  which  then  belonged  to  the 
High  Dutch  Reformed  Church  of  Schoharie,  "  shall  hereafter 
belong  to  and  be  the  exclusive  property  of  that  part  of  the 
congregation  hereinafter  designated  as  a  separate  and  distinct 
congregation."  It  is  under  this  action  of  the  "mother 
church"  that  the  plaintiff's  counsel  claim  that  the  title  to  the 
iot  conveyed  by -the  deed  has  come  to  the  plaintiff. 

Manifestly  this  action  of  the  church  of  Schoharie  did  not 
and  could  not  operate  as  a  deed  to  convey  the  lot  or  the 
church  in  question,  and  I  do  not  understand  the  plaintiff's 
counsel  to  claim  that  it  did.  They  however  insist  that  here 
was  a  parol  partition  between  the  old  church  and  the  new 
one,  hy  which  this  property  became  the  property  of  the 
plaintiff.  This  view  of  the  learned  counsel,  it  seems  to  me, 
ia  erroneous,  for  two  reasons.  First,  there  was  never  any 
tenancy  in  conmion  of  this  or  any  property  between  the  old 
ehnrch  and  the  new  one.  The  religious  corporation,  which 
we  have  called  the  old  church,  was  the  sole  owner  of  this 
property  and  the  church  property  at  Schoharie  court-house. 
The  persons  authorized  to  form  a  separate  church  and  con- 
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gregation  were  but  individnal  members  of  the  c<>rporatioiu 
Between  the  corporation  and  its  members  th^re  was  no  ten- 
ancy in  common  of  the  lands  to  which  the  corporation 
had  title,  and  there  could  be  no  partition  of  such  lands 
between  the  corporation  and  any  of  its  members.  They 
had  no  title  in  the  lands,  and  there  could  be  no  sever- 
ance by  which  they  could  obtain  a  several  interest  and  right 
of  possession.  The  idea  that  the  plaintiff  became  vested  with 
a  title  to  the  real  estate  in  question  or  any  part  of  it  by  a 
parol  partition,  is,  therefore,  a  wholly  mistaken  one,  and  that 
position  for  the  reason  above  assigned  an  untenable  one. 
Again,  the  High  Dutch  Reformed  (Ihurch  of  Schoharie  being 
a  religious  corporation,  was  incapable  of  divesting  itself  of  the 
title  to  this  property  without  the  order  of  the  court.  (§§  4 
and  11  of  the  act  of  April  5,  1813,  on  Keligious  Incorpora- 
tions; 3  R.  S.,  206,  2  ed.,  23  Barb.,  327;  1  Abb.  N.  S.,  312; 
27  Barb.,  52.)  It  is  also  insisted  by  plaintiff's  counsel  that 
such  action  of  the  church  of  Sclioharie  is  sufficient  as  a  color 
of  title  on  which  to  found  a  claim,  which  by  adverse  possession 
has  ripened  into  a  good  title.  So  far  as  the  church  built 
upon  the  basement  in  question  is  concerned,  this  may  perhaps 
be  true,  for  the  church  has  been  occupied  under  that  resolu- 
tion more  than  twenty  years.  It  is  to  be  kept  in  mind,  how- 
ever, that  the  premises  in  question  in  this  suit  are  the 
basement  story,  as  distinguished  from  the  church  built 
upon  it.  It  has  not  been  shown  by  any  evidence  in 
the  case  that  this  has  been  held  adversely  by  the  plain- 
tiff, or  any  person  or  persons  to  whose  right  it  has  suc- 
ceeded for  twenty  years.  On  the  contrary,  it  appears 
by  the  testimony  of  Chester  Rosson,  one  of  the  consistory 
of  the  church  of  Gallupville  and  one  of  plaintiflPs  witnesses, 
that  within  twenty  years  the  consistory  has  recognized  a 
separate  ownership  of  the  basement  by  the  trustees  of  the 
association  by  whom  it  was  built,  and  at  a  time  when  no 
school  was  being  kept  in  it,  and  when  it  was  becoming  a 
nuisance  to  the  occupants  of  the  church  from  being  a  resort 
of  evil-minded   persons,  that  the  said  consistory  formally 
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applied  to  the  only  remaining  trustee  for  leave  to  close  it  up 
and  nail  the  windows.  This  is  uncontradicted.  Clearly  the 
plaintiff  has  made  out  no  title  by  adverse  possession. 

It  is  also  suggested  that  even  if  the  plaintiff  has  shown  no 
title  in  itself,  yet,  as  against  the  defendants,  who  claim  no 
title,  plaintiffs  ought  to  be  allowed  to  recover  upon  its  prior 
possession.  In  the  first  place,  plaintiff  has  had  no  such  prior 
possession  of  this  basement,  claiming  to  own  ity  as  would 
raise  a  presumption  of  ownership  {Smith  v.  ZariUardy  10 
John.,  338 ;  Jackson  v.  Denn,  5  Cow.,  200),  and  then  the 
rule  invoked  by  the  plaintiff  cannot  apply  when  the  plaintiff 
itself  shows  title  in  a  third  person,  as  it  does  in  this  case  in 
The  High  Dutch  Reformed  Church  of  Schoharie.  The 
plaintiff  having  thus  failed  to  show  any  title  in  itself  to  the 
premises  in  question,  we  must  hold  without  considering  the 
other  questions  raised,  that  the  court  erred  in  denying  plain- 
tiff's motion  for  a  nonsuit,  and  that  defendant's  exception  to 
such  decision  of  the  court  was  well  taken. 

The  defendant's  motion  for  a  new  trial  must  therefore  be 
granted,  with  costs  to  abide  the  event. 

James,  J.,  concurred. 

Miller,  P.  J.,  dissenting.  The  deed  to  the  High  Dutch 
Reformed  Church  of  Schoharie  conveyed  the  entire  fee  of 
the  premises,  reserving  to  one  of  the  grantors  the  right  to 
grant  to  certain  parties  the  right  to  build  a  basement,  to  be 
used  "  for  the  purpose  of  keeping  a  select  and  other  schools 
in  only."  Under  this  conveyance  the  church  took  a  title 
subject  to  the  use  of  the  basement  as  provided.  Wlien  the 
basement  ceased  to  be  used  for  the  purposes  specified,  there 
was  no  authority,  upon  the  part  of  the  trustees  of  the  school 
to  whom  it  was  conveyed,  to  use  the  same  for  any  other  pur- 
pose. The  defendants,  therefore,  had  no  right  whatever  to 
use  or  occupy  the  property,  and  hare  not  even  a  claim  of 
title. 

As  to  the  plaintiff's  right,  it  is  founded  upon  the  action 
of  the  High  Dutch  Reformed  Church  of  Schoharie.    In  June, 
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1844,  when  at  a  meeting  of  the  consiatorj  and  congregation, 
of  which  the  plaintiff  constituted  a  part,  a  resolution  was 
passed,  by  which  it  was  organized  as  a  separate  and  distinct 
church ;  and  it  was  declared  that  the  building  and  church  at 
Gallupsville,  "  with  the  appurtenances  thereunto  belonging, 
shall  henceforth  belong  to  and  be  the  exclusive  property  of 
that  part  of  the  congregation  hereinbefore  designated  as  a 
separate  and  distinct  congregation,  to  have  and  to  hold  the 
same  to  them  and  their  successors  in  office." 

Under  this  resolution  the  new  church  took  possession,  and 
ill  this  edifice  have  the  congregation  worshipped  from  that 
time  until  this  action  was  brought  without  any  disturbance 
and  without  any  question  being  raised  as  to  their  right.  It 
is  true  that  the  plaintiff  had  no  deed  or  written  title,  absolute 
and  direct  upon  its  face,  in  legal  form,  but  it  had  a  claim  or 
color  of  title  by  virtue  of  the  resolution  under  which  it 
entered,  took  possession  and  occupied  for  upward  of  twenty- 
five  years  without  any  interruption  and  adversely  to  any  daim 
of  the  mother  church,  from  which  it  has  separated,  and  to  the 
whole  world.  This  occupation  was  not  only  under  a  elaiui 
of  right,  but  with  the  knowledge  and  acquiescence  of  the 
original  owner.  {Flora  v.  Carhean^  38  N.  T.,  Ill ;  Howard 
v.  Howard^  17  Barb.,  663 ;  La  Flomboia  v.  Jacksony  8  Cow., 
589.)  It  matters  not  whether  the  title  was  a  good  one  or 
otherwise,  and  is  quite  enough  that  the  possession  was  under 
color  and  claim  of  title,  exclusive  of  any  other  right.  This 
is  all  which  is  required.  {Mosher  v.  Yostj  33  Barb.,  281 ; 
JaoJcaon  v.  Newton^  18  John.,  355;  Jackson  v.  EUis^  18 
John.,  118.)  Concede  that  there  was  no  lawful  conveyance 
to  the  plaintiff  and  that  the  High  Dutch  Reformed  Churdi 
of  Schoharie,  being  a  religious  corporation,  could  not  divest 
itself  of  title  without  an  order  of  th«  court;  yet  as  the 
plaintiff  held  possession  adversely  under  a  claim  of  title,  it 
acquired  a  title  which  no  one  could  disturb.  The  High 
Dutch  Church,  under  whom  they  claimed  to  hold,  would  be 
jHrecluded  from  recovering  the  premises  by  the  adverse  posses- 
inoB  and  estopped^  I  think,  by  the  resolution  by  which  thej 
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Burrendered  all  their  rights.  No  action,  then,  could  be  sue- 
cessfuUy  maintained  against  the  plaintiff  by  any  party  for  i\\o 
recoveiy  of  the  property,  and  it  held  it  by  possession  under  a 
daim  of  title.  It  had  an  equitable  title,  at  least,  which  could 
not  be  disturbed,  and  was  entitled  to  maintain  an  action  for 
any  interference  with  its  rights. 

The  plaintiff  having  title  to  the  church,  subject  to  the  right 
to  the  use  of  the  basement  for  school  purposes,  had  for  about 
fifteen  years  prior  to  the  time  when  the  defendants  took 
possession  of  the  basement,  been  in  the  actual  and. continued 
possession  of  the  same.  It  had  been  abandoned  for  school 
purposed  by  the  trustees,  and  suffered  to  remain  unoccupied 
and  to  decay.  It  was  taken  possession  of  by  the  church  offi- 
cers, repaired,  put  in  order,  the  property  of  the  church  kept 
there,  and  by  the  permission  of  the  officers  a  school  at  times 
was  kept  there.  The  sexton  of  the  church  all  the  while  kept 
the  key  and  the  officers  of  the  church  exercised  acts  of  owner- 
ship over  it,  until  the  defendants,  without  permission  or 
authority,  took  possession  of  the  same.  Independent  of  any 
absolute  title,  the  possession  of  the  plaintiff  under  a  claim  of 
ownership  was  sufficient  to  maintain  this  action  as  against 
the  defendants,  who  were  trespassers  and  intruders,  and  who 
had  no  title  or  claim  of  right  whatever.  Where  neither  party 
has  title,  the  one  showing  the  prior  possession  shall  recover 
unless  the  last  possession  has  been  adverse  for  twenty  years. 
{Jackson  v.  Hubble^  1  Cow.,  613 ;  Jackson  v.  Harder^  4  John., 
202 ;  Jackson  v.  Rowland^  6  Wend.,  671 ;  Cluie  v.  Yorisy  31 
Barb.,  511,  515,  516.)  As  was  said  in  the  last  case  cited  by 
Emott,  J.,  "The  first  or  oldest  possession  which  can  be 
shown  affords  a  presumption  which  can  only  be  overreached 
by  proof  of  title  or  a  subsequent  adverse  holding  long  enough 
to  bar  an  entry."  There  is  no  title  or  adverse  holding  of  the 
defendants  in  this  case  which  in  any  way  interferes  with  the 
first  and  oldest  possession  of  the  plaintiff.  Under  the  resolu- 
tion which  separated  the  plaintiff  from  the  mother  church,  it 
took  possession  and  claimed  title  to  the  church  property,  and 
after  the  trustees  had  ceased  to  use  and  occupy  the  basement 
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as  a  Bcliool  under  the  reservation,  bj  virtue  of  the  title  to  the 
church  property,  claimed  title  to  the  basement  and  reduced  the 
same  to  possession.  It  therefore  cannot  be  claimed  that  the 
plaintiff  had  no  such  prior  possession  of  the  basement,  daim- 
itiff  to  ovm  itj  as  would  raise  a  presumption  of  ownership. 
(See  Smith  v.  LorUlavdy  10  John.,  338;  Jackson  v.  Denn,  5 
Cow.,  200.)  Nor  can  it  be  said  that  the  rule  invoked  does  not 
apply  because  the  plaintiff  shows  title  in  a  third  person,  the 
High  Dutch  Reformed  Church  of  Schoharie,  for  it  is  mani- 
fest that  the  last  named  party  had  no  legal  title  whatever,  as 
it  had  parted  with  and  disposed  of  the  same,  subject  to  the 
reservation  of  the  privilege  to  use  the  basement  as  a  school, 
which,  having  ceased,  became  vested  in  the  plaintiff  as  the 
owner  of  the  church,  and  by  adverse  possession  under  a  claim 
or  color  of  title. 

As  the  plaintiff  was  in  possession,  claiming  title,  and  the 
defendants  had  no  right  whatever,  the  court  properly  refused 
the  motion  for  a  nonsuit  and  committed  no  error  in  directing 
the  jury  to  find  a  verdict  in  favor  of  the  plaintiff. 

Some  other  questions  were  made  upon  the  trial,  but  none 
of  them  recjuire  discussion.  As  there  was  no  error  upon  the 
trial,  judgment  should  be  ordered  upon  the  verdict  in  favor  ol 
the  plaintiff  with  costs. 

New  trial  granted. 


Wellabd  Goetcheks  v.  Edward  Matthevtson  et  aL 

(GEiinBRAL  Term,  TuntD  Dbfabtmbnt,  Seftembbr,  1871.) 

To  sustain  an  action  against  inspectors  of  election  for  refUsing  to  receive 
the  vote  of  a  person  qualified  to  vote,  maUce  on  the  part  of  the 
inspectors  must  be  shown  in  making  the  refusal. 
Jenkins  v.  Waidrcn  (11  Johns.,  114),  followed  on  this  point 
It  seems  that  section  2  of  the  act  of  congress,  approved  March  8d,  1865, 
entitled  "An  act  to  provide  for  the  enrolling  and  calling  out  of  the 
national  forces  and  for  other  purposes/'  which  renders  deserters  Incapable 
oi  exercishig  any  of  the  rights  of  citizens  of  the  United  States,  refers  to 
deserters  who  have  1)oen  duly  convicted  as  such  by  some  court  of  com- 
petent Jurisdiction. 
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Plaintiff,  a  resident  and  registered  voter  of  an  election  district  in  this 
State,  offered  his  vote  at  the  polls  of  such  district  on  a  geneial  election 
day  to  the  defendants,  inspectors  of  election  of  such  district  His  vote 
was  challenged  on  the  ground  that  he  had  deserted  from  the  United 
States  service.  The  preliminary  oath  prescribed  by  statute  having  been 
admUiistered  to  him,  he  replied  to  the  question  **  whether  he  had  been  in 
the  military  service  of  the  United  States?'*  that  he  had,  but  declined 
answering  further  questions  as  to  whether  he  had  an  honorable  discharg*) 
from  such  service,  and  whether  he  left  such  service  without  leave.  He 
then  offered  to  take  the  general  oath,  but  defendants  refused  to  adminis- 
ter it  and  to  proceed  further  until  he  should  answer  the  above  questions, 
and  his  vote  was  excluded. 

HBldj  in  an  action  brought  for  damages  for  improperly  refusing  such  vote, 
the  only  evidence  tending  to  prove  malice  on  the  part  of  defendants 
being  tliat  they  were  informed  by  a  bystander  that  the  secre- 
tary of  State  had  expunged  from  the  forms  circulated,  to  be  used 
by  them  as  inspectors,  the  questions  insisted  on  by  them,  and  it 
appearing  that  by  an  act  of  congress  deserters  were  rendered  incapable 
of  exercising  the  rights  of  citizens  of  the  United  States  that  defendants 
must  be  deemed  to  have  acted  without  malice,  and  that  a  refusal  to  sub- 
mit to  the  Jury  the  question  of  malice  was  proper,  and  a  nonsuit 
properly  granted.    (Millbr,  P.  J.,  dissenting.) 

Motion  by  plaintiff  for  new  trial  on  exceptions  ordered  to 
be  heard  in  the  first  instance  at  General  Term. 

The  action  was  brought  to  recover  damages  from  the 
defendants,  inspectors  of  election,  for  improperly  refusing  to 
receive  the  plaintiff's  vote.  The  court  granted  a  nonsuit  on 
motion  of  defendants.     The  facts  appear  in  the  opinion. 

Sunt  dk  Green  for  plaintiff. 

Z.  Seymour  for  defendant. 

Present — ^Millek,  P.  J.,  James  and  Pabksb,  JJ^ 

Paskeb,  J.  The  defendants,  in  the  year  1868,  were  inspec- 
tors of  election,  in  election  district  No.  2,  in  the  town  of  Triangle, 
in  the  county  of  Broome.  The  plaintiff  was  at  the  time  oif 
the  general  election  in  this  State,  on  the  tliird  day  of  Novem- 
ber in  that  year,  and  then  had  been  for  twenty-two  years 
next  preceding,  a  resident  of  said  election  district,  and  w^as 
registered  as  a  voter  therein,  and  at  the  said  general  election, 
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for  tlie  purpose  of  voting,  offered  his  ballot  duly  folded  to 
the  said  Inspectors,  which  was  challenged,  on  the  ground  that 
the  plaintiff  had  been  in  the  military  service  of  the  United 
States,  and  had  deserted  therefrom.  Plaintiff  was  thereupon 
required  to  take  the  preliminary  oath  prescribed  by  die 
statute,  which  is  as  follows :  "  You  do  swear  (or  affirm)  that 
you  will  fully  and  truly  answer  all  such  questions  as  shall  be 
put  to  you  touching  your  place  of  residence  and  qualifica- 
tions as  an  elector."  (1  R.  S.,  430,  §  18,  5th  ed.)  This  oath 
he  took,  and  was  asked  by  the  chairman  of  the  board  if  he 
had  been  in  the  military  service  of  the  United  States.  His 
answer  was  that  he  had.  The  chairman  then  asked  him  if 
he  had  an  honorable  discharge  therefrom.  This  question  he 
refused  to  answer.  He  was  then  asked  if  he  left  the  service 
without  leave.  This  also  he  refused  to  answer.  The  chal- 
lenge not  being  withdrawn,  the  plaintiff  then  offered  to  take 
the  general  oath.  The  board  refused  to  administer  the  gene- 
ral oath  or  to  proceed  further  with  him,  until  he  should 
answer  the  above  questions,  and  his  vote  was  excluded. 

Upon  the  trial  at  the  circuit  the  plaintiff  was  nonsuited,  on 
the  ground  that  there  was  no  evidence  of  any  malice  or  cor- 
rupt conduct  on  the  part  of  the  defendants,  and  plaintiff 
excepted.  Plaintiff  requested  to  be  allowed  to  go  to  the 
jury  upon  the  question  of  malice  and  was  refused,  to  which 
he  excepted.  He  also  requested  to  go  to  the  jury  on  the 
question  of  damages.  This  also  was  refused  and  plaintifi 
excepted.  The  exceptions  were  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term. 

The  defence,  based  upon  the  ground  that  the  plaintiff  was 
a.  deserter,  was  set  up  in  the  second  answer  to  the  complaint 
To  this  answer  the  plaintiff  demurred,  and  the  demurrer  was 
sustained.  From  the  order  sustaining  it  no  appeal  was  taken« 
Ko  question,  therefore,  can  arise  in  the  case  as  to  the  defend^ 
ants'  right  to  exclude  plaintiff's  vote  because  he  was  a 
deserter.  That  question  is  foreclosed,  and  the  case  must  rest 
upon  other  grounds  than  that. 

But,  whether  the  plaintiff's  vote  was  properly  excluded  oi 
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not  is  immaterial  in  this  8uit,  provided  the  holding  at  the 
circuit  was  correct,  that  in  order  to  maintain  the  action  it 
was  necessary  to  show  malice  on  the  part  of  the  defendants, 
and  provided  also  there  was  not  snfficient  evidence  of  malice 
to  require  the  submission  of  the  question  to  the  jury. 

It  was  held  in  Jenkins  v.  Waldron  (11  Johns.,  114),  that 
an  action  on  the  case  will  not  lie  against  inspectors  of  elec- 
tion for  re£asing  the  vote  of  a  person  legally  qualified  to  vote 
without  proving  malice  express  or  implied.  We  have  been 
referred  to  no  case  overruling  this  proposition,  and  I  have  not 
been  able  to  find  one,  although  the  class  of  cases  holding 
that  where  a  ministerial  duty  is  violated  by  a  public  officer, 
an  injured  party  may  have  redress  by  action,  would  seem  in 
principle  to  conflict  with  that  case,  nevertheless  the  proposi- 
tion there  decided  must,  I  think,  be  deemed  a  rule  of  law 
applicable  to  the  case  at  bar.  That  decision  is  based  upon 
those  in  Ha/rmam,  v.  Tappenden  (1  East.,  655),  and  Drewe 
V.  CouUony  reported  in  a  note  to  that  case,  which  show  that 
the  action  is  not  maintainable  without  stating  and  proving 
malice,  express  or  implied,  on  the  part  of  the  officers. 

Spengbb,  J.,  in  the  opinion  in  Jenkins  v.  Waldron^  says : 
"  It  would,  in  our  opinion,  be  opposed  to  all  the  principles  of 
law,  justice  and  sound  policy  to  hold  that  officers  called  upon 
to  exercise  their  deliberative  judgments  are  answerable  for  a 
mistake  at  law,  either  civilly  or  criminally,  when  their 
motives  are  pure  and  untainted  with  fraud  or  malice." 

In  Drewe  v.  CovlUm^  Wilson,  J.,  said :  "  I  think  that  if 
an  action  were  to  be  brought  upon  every  occasion  of  this 
kind  by  every  person  whose  vote  was  refused,  it  would  be 
such  an  inconvenience  as  the  law  would  not  endure.  A 
returning  .officer,  in  such  a  case,  would  be  in  a  most  perilous 
situation.  This  gentleman  was  put  in  a  situation  where  he 
was  bound  to  act,  and  if  he  acted  to  the  best  of  his  judgment 
it  would  be  a  great  hardship  that  he  should  be  answerable 
for  the  consequences,  even  though  he  is  mistaken  in  a  point 
of  law." 

In  the  case  at  bar  the  defendants  were  not  acting  wantonly, 

Lansing  — ^Vol.  V.         28 
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without  any  show  of  right ;  bat  under  section  4  of  the  act  of 
eougress,  entitled  ^^  An  act  to  amend  the  several  acts  hereto- 
fore passed  to  provide  for  the  enrolling  and  calling  out  of  the 
national  forces,  and  for  other  purposes,"  approved  3d  March, 
1865,  might  well  have  believed  that  the  ground  of  challenge, 
that  plaintiff  was  a  deserter,  &c.,  was,  if  true,  well  taken,  and 
that  they  were  required  to  question  him,  under  the  prelimi- 
nary oath,  as  to  its  truth.  That  section  makes  deserters 
incapable  of  exercising  any  of  the  rights  of  citizens  of  the 
United  States.  But  as  construed  by  the  court,  upon  the 
decision  of  the  demurrer  in  this  case,  and  I  think  correctly, 
deserters  duly  convicted  as  such  by  some  court  of  competent 
jurisdiction  were  intended.  The  action  of  the  defendants  in 
excluding  the  vote  without  the  proper  evidence  of  such  con- 
viction should  be  regarded  as  a  mistake  in  law  merely,  unless 
the  circumstances  rebut  auch-  presumption. 

Plaintiff's  counsel  claim  that  defendants  had  knowledge  of 
a  decision  of  the  Court  of  Appeals,  holding  the  act  of  con- 
gress in  respect  to  this  penalty  for  desertion  unconstitutional, 
also  that  they  had  notice  that  the  secretary  of  State  had 
expunged  from  the  forms  circulated,  to  be  used  by  them,  the 
questions  insisted  upon  by  them,  and  that  these  fEicts  were 
sufficient  to  show  that  defendants  were  actuated  by  malice,  or 
at  all  events  to  require  the  submission  of  the  question  to  the 
jury. 

The  case  does  not  show  these  alleged  facts  with  sufficient 
clearness  and  certainty  to  make  them  available  for  plaintiff  if 
they  existed.  As  to  the  decision  of  the  Court  of  Appeals,  in 
the  case  of  Chreen  v.  Shurmjoay  (39  N.  Y.  R.,  418),  the  only 
one  on  the  subject,  decides  merely  that  the  test  oath  required 
by  the  act  of  the  legislature  of  this  State,  to  provide  for  a  con- 
vention to  revise  and  amend  the  Constitution,  passed  March 
89,  1867,  was  unconstitutional,  and  does  not  pass  upon  the 
validity  of  the  law  of  congress,  upon  which  the  defendants 
acted.  Moreover,  no  authentic  evidence  of  that  decisicm 
appears  by  the  case  to  have  been  adduced  to  them. 

In  regard  to  the  expunging  by  the  secretary  of  State  of 
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the  questions  iu  the  forms  in  regard  to  desertion,  this  waa 
shown  to  the  defendants  only  by  its  being  so  asserted  by  a 
person  present,  while  the  question  of  the  plaintiff's  right  to 
vote  was  pending  before  them,  and  no  other  evidence  of  the 
tact  exists  in  the  case. 

These  circmnstances  are  wholly  insufficient  to  rebut  the 
presumption  of  good  faith  on  the  part  of  the  defendants  in 
their  action  in  rejecting  plaintiff's  vote,  and  did  not  make  it 
incumbent  upon  the  court  to  submit  the  question  of  malice  to 
the  jury. 

The  court  was  right,  therefore,  in  nonsuiting  the  plaintiff. 
The  motion  for  a  new  trial  should  be  denied,  with  costs,  and 
judgment  rendered  upon  the  nonsuit  for  the  defendants. 

Jahes,  J.,  concurred. 

MiLLEB,  P.  J.,  dissenting.  I  cannot  concar  with  the 
opinion  of  my  brother  Pabkbb  in  this  case.  In  the  first 
place,  I  think  that  the  court  erred  in  refusing  to  allow  the 
plaintiff  to  go  to  the  jury  upon  the  question  of  malice.  The 
defendants  had  information  of  a  decision  which  involved  the 
same  principle  which  is  presented  in  this  case,  and  of  the 
expunging  by  the  secretary  of  State  of  the  questions  and 
answers  in  the  forms  in  regard  to  desertion.  Surely  this  was 
sufficient  to  put  them  on  inquiry  and  to  cause  them  to  hesi- 
tate before  they  arrived  at  the  conclusion  to  exclude  the  voter, 
and  to  refuse  to  administer  to  him  the  general  oath  which  he 
offered  to  take.  As  the  facts  stood,  the  question  of  good 
iaith  and  malice  should  have  been  submitted  to  the  jury,  and 
the  plaintiff  should  not  have  been  nonsuited. 

I  am  also  of  the  opinion  that  the  defendants  were  not  act- 
ing as  judicial  officers  in  requiring  the  plaintiff  to  answer 
questions  not  authorized  bj'  law,  and  in  refusing  to  administer 
the  oath  to  him,  and  are  not  protected  as  such  in  their  errone- 
ous decision.  As  inspectors  of  election  they  were  merely 
ministerial  officers,  and  are  therefore,  in  my  opinion,  liable 
for  a  failure  to  perform  the  duty  imposed  upon  them.  The 
case  of  Jenkins  v.  Waldran  (11  Johns.,  114),  which  is  relied 
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upon  as  decisive  of  the  question,  is  a  strong  authority  in  faror 
of  the  general  doctrine  that  no  action  will  lie  against  inspec- 
tors of  election  for  refusing  the  vote  of  a  person  legally 
qualified  to  vote,  without  proof  of  malice  express  or  implied 
That  case,  however,  is  scarcely  applicable  to  the  question  now 
presented.  The  inspectors  there  were  acting  clearly  within 
their  jurisdiction  in  deciding  the  question  which  wb&  pre- 
sented, while  here  they  went  far  beyond  it  in.  propounding 
inquiries  which  were  entirely  unauthorized,  and  without  any 
legal  sanction.  It  may  also  be  remarked  that  the  force  of 
the  case  cited  is  very  much  impaired  and  shaken  by  subse- 
quent cases  in  this  State,  which  hold  that  those  officers,  and 
others  similarly  situated,  are  liable  to  an  injured  party  for  a 
failure  or  neglect  to  perform  a  ministerial  duty. 

In  The  People  v.  Pease  (30  Barb.,  588),  it  was  held  that 
inspectors  of  election  act  ministerially  in  determining  whether 
they  will  receive  or  reject  the  vote  of  an  elector.  Allen,  J., 
after  referring  to  the  case  of  Waldron  v.  JenkinSy  supra,  and 
the  authorities  upon  which  it  is  founded,  remarks:  '^But 
inspectors  of  election  were  not  distinguished  from  any  other 
officers  who  are  not  judges  or  ^  anything  like  judges,' "  thus 
questioning  the  correctness  of  the  doctrine  laid  down.  It  is 
also  worthy  of  observation  that  the  question  as  to  the  liability 
of  ministerial  officers  is  not  adverted  to  or  discussed  at  all  in 
the  case  of  Waldron  v.  Jenkins  in  the  opinion  of  the  distin- 
guished judge,  and  it  was  decided  upon  the  authority  of  the 
English  cases  cited.  Justice  Allbn  further  remarks,  in  The 
People  V.  Pease  :  "  The  statute  in  this  State  vests  no  discre- 
tion with  the  inspectors  of  election  whether  to  receive  or 
reject  the  vote  oflFered,  if  the  party  offering  to  vote  submits  to 
take  the  oath  prescribed  by  law.  It  is  true  they  may  at  their 
peril  reject  a  vote,  and  proof  that  the  person  offering  it  was 
not  a/n  elector  entitled  to  vote  will  be  a  justification."  After 
citing  the  statute  (2  B.  S.,  430,  §  18  et  seq.,  5  Edm.)  and 
commenting  on  the  same,  he  proceeds  to  say :  ^^  The  elector 
is  made  the  judge  of  his  own  qualification,  and  his  conscience 
takes  the  place  of  the  judgment  and  decision  of  every  other 
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tribunal  for  that  occasio.i.  Tlie  inspectors  may  probe  his 
conscience  and  instruct  and  advise,  but  they  cannot  decide 
upon  Iiis  qualifications."  It  is  true  that  section  20  provides 
that  if  the  elector  sliall  refuse  to  take  tlie  preliminary  oath  or 
answer  fully  any  questions  which  shall  be  put  to  him,  his  vote 
shall  be  rejected.  But  this  i-elates,  of  course,  to  questions 
which  "tend  to  test  his  qualifications"  *  *  *  ^^ and  his 
right  to  vote,"  as  provided  in  section  19,  and  would  not 
antliorize  the  inspectors  to  make  exainination  as  to  facts  and 
circumstances  totally  iirelevant,  and  which  had  no  applica- 
tion whatever  to  the  subject.  They  would  have  no  right  to 
ftsk  as  to  the  private  affairs  or  conduct  of  the  elector,  and 
much  less  right  to  examine  him  as  to  an  alleged  offence  which 
he  Imd  perpeti-ated,  which  did  not  disqualify  him,  or  as  to  an 
alleged  qualification  which  was  not  recognized  in  the  law  and 
which  they  had  no  authority  to  inquire  about.  When  they 
undertake  to  ask  questions  which  do  not  test  the  qualifica- 
tions of  the  elector  to  vote,  they  exceed  their  jurisdiction,  and 
he  is  under  no  obligations  to  answer  such  questions.  It  can- 
not be  tolerated  that  an  inspector  of  election  is  authorized  to 
institute  an  inquisitorial  examination  as  to  the  personal  con- 
duct of  the  elector  and  his  private  affairs,  and  is  protected 
under  the  sanction  of  a  judicial  determination.  The  statute 
prescribes  the  duty  of  these  oflScers,  and  when  they  go  beyond 
it  tliey  are  not  protected  from  liability  any  more  than  minis- 
terial officer.  The  decision  in  the  case  last  cited  was  affirmed 
in  the  Court  of  Appeals,  and  it  was  then  held  that  inspectoVs 
of  election  were  mere  administrative  and  not  judicial  officers. 
Selden,  J.,  at  page  65,  remarks :  "  Inspectors  are  required  to 
decide  some  questions,  but  they  are  such  as  ministerial  officers 
are  often  required  to  decide." 

The  principle  is  well  settled  that  where  an  individual  sus- 
tains an  injury  by  the  misfeasance  or  nonfeasance  of  a  public 
officer  who  acts  or  omits  to  act  contrary  to  his  duty,  the  law 
gives  redress  to  the  injured  party  by  action.  (See  Adstt  v. 
Brady^  4  Hill^  630 ;  Bobinson  v.  Chamherlifij  84  N.  T.,  389, 
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395 ;  Fulton  Fire  Ins.  Co.  v.  Baldwin,  37  N.  T.,  648 ;  Mills 
v.  The  City  of  BrooUyn,  32  K  Y.,  489,  497.) 

The  application  of  this  principle  renders  the  defendanta 
liable  for  requiring  of  the  plaintiff  what  the  law  did  not 
authorize,  and  for  refusing  to  allow  him  to  vote  when  he  was 
entitled  to  do  so.  That  the  plaintiff  was  illegally  deprived 
of  the  privilege  of  voting  by  the  defendants,  is  clearly  settled 
by  the  decision  of  the  Court  of  Appeals  in  Oreen  v.  Shumway 
(39  N.  Y.,  418). 

If  inspectors  of  election  have  the  power  to  examine  persona 
offering  to  vote  upon  subjects  entirely  foreign  to  any  inquiry 
as  to  their  qualifications,  then  to  a  certain  extent  they  might 
control  the  result  of  an  election  by  putting  offensive  questions 
and  upon  a  refusal  to  answer  them  rejecting  the  vote  of  an 
elector.  Such  a  construction  of  the  law  would  be  conferring 
upon  them  authority  which  clearly  never  was  contemplated. 

As  the  court  erred  in  the  trial  in  refusing  to  submit  the 
case  to  the  jury  and  in  granting  a  nonsuit,  a  new  trial  must 
be  granted,  with  costs  to  abide  the  event. 

I^ew  trial  denied. 


Robert  T,  Johnson,  Receiver,  &c.,  of  John  Edgkrton, 
Respondent,  v.  The  Albany  and  Susquehanna  Railroad 
Company,  Appellant 

(General  Term,  Third  Department,  Septekber,  1871.) 

E.  subecribed  for  twenty  shores  of  the  defendant's  stock,  of  $100  persharei 
paid  ten  per  cent  down  and  agreed  to  pay  the  balance  on  call  of  the 
directors.  Several  calls  upon  E.  were  made  and  payments  made  by  him 
pursuant  thereto  to  the  amount  of  $1 ,000.  Other  calls  not  being  met  by  £., 
a  suit  was  commenced  against  him  by  defendants  for  recovery  of  the  balance 
due,  and  as  to  all  but  the  installment  due  under  a  last  call  of  f200,  ho 
sustained  the  defence  of  the  statute  of  limitations.  A  judgment  was 
recovered  by  defendant  for  the  balance  due  under  the  last  call,  which 
was  collected  from  E.  by  execution ;  afterward  the  defendant  passed  a 
resolution  forfeiting  all  shares  of  stock  upon  which  any  amount  remained 
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unpaid.  The  plaintiff  having  been  appointed  receiver  of  E.'p  property, 
sued  in  this  action  to  compel  the  issue  to  him,  as  such,  of  th(  shares  of 
stock  subscribed  for  by  E.,  demand  therefor  having  been  made  of  the 
defendant  and  delivery  refused. 
Hdd  (Miller,  P.  J.,  dissenting),  that  the  defendant  -was  not  estopped  by 
the  judgment  recovered  against  E.,  and  payment  thereof,  from  setting  up  as 
a  defence  in  this  action  the  non-payment  for  and  forfeiture  of  such  shares. 

Appeal  from  judgment  rendered  for  plaintiff  npon  trial 
by  the  court  without  jury.  The  facts  are  stated  in  the 
opinion. 

N.  C.  Moahy  for  the  appellant. 

A.  J,  ParkeTy  Jr.y  for  the  respondent. 

Present — Miller,  P.  J.,  James  and  Pabkeb,  JJ. 

Parker,  J.  This  is  an  appeal  from  a  judgment  rendered 
upon  a  trial  at  the  Albany  Special  Term,  requiring  the 
defendant  to  i^sue  to  the  plaintiff,  as  receiver,  a  certificate  for 
twenty  shares  of  the  company's  stock  subscribed  for  by  John 
Edgerton. 

The  plaintiff  became  receiver  of  all  the  property  of  John 
Edgerton,  September  23d,  1867.  In  June,  1852,  Edgerton 
subscribed  for  twenty  shares  of  the  capital  stock  of  the 
defendant  of  $100  per  share,  paid  ten  per  cent  down  and 
agreed  to  pay  the  residue  on  call  of  the  directors.  On  the 
30th  of  May,  1853,  the  defendant's  directors  passed  a  resolu- 
tion calling  for  ten  per  cent  of  the  stock  on  the  first  of  Sep- 
tember then  next,  and  ten  per  cent  at  the  end  of  every  sixty 
days  thereafter.  Up  to  December  12th,  1860,  Edgerton  had 
paid  in  all  five  installments  of  $200  each,  leaving  due  and 
unpaid  five  other  installments  of  $200  each.  On  that  day  a 
suit  was  commenced  by  the  company  against  Edgerton  to  col- 
lect the  said  five  unpaid  installments  amounting  to  $1,000. 

Edgerton  put  in,  among  other  defences,  that  of  the  statute 
of  limitations.  The  cause  was  tried  at  the  Delaware  circuit, 
September  9th,  1863,  and  as  to  all  said  five  installments  sued 
for,  except   the  last,  the  statute   of  limitations  was  held  a 
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defence  in  bar,  and  for  the  last  installment  of  $200  and 
interest,  a  judgment  was  obtained  against  said  Edgerton, 
which  was  subsequently  on  the  2l8t  of  April,  1864r,  collected 
of  him  by  execution. 

Afterward,  on  the  7th  of  April,  1868,  defendant's  direc- 
tors passed  a  resolution,  directing  the  treasurer  to  serve 
notices  upon  each  of  the  stockholders  who  had  not  paid  the 
whole  amount  of  stock  subscribed  for  by  them,  requiring  the 
balance  due  the  company  on  said  stock  to  be  paid  on  or 
before  the  first  day  of  July  then  next,  and  that  in  case  of 
failure  so  to  pay,  the  stock  and  all  previous  payments  thereon 
would  be  forfeited  for  the  use  of  the  company. 

On  the  1st  of  May,  1868,  the  treasurer  served  upon  Edger- 
ton by  mail  a  copy  of  the  said  resolution,  and  a  statement 
of  his  account  showing  $1,000  due  upon  his  subscription,  and 
notifying  him  that  such  balance  with  interest  must  be  paid 
by  the  Ist  of  July,  1868,  or  that  the  stock  and  payments 
already  made  would  be  forfeited,  as  stated  in  the  resolution. 
No  further  payment  was  made  by  Edgerton  or  any  one  on 
his  behalf,  and  no  notice  had  been  given  to  defendants,  noi 
had  they  any  knowledge  or  information  that  a  receiver  of 
his  property  had  been  appointed. 

On  the  14th  of  July,  1868,  the  directors  passed  a  resofe 
tion  forfeiting  the  stock  of  all  subscribers  to  the  stock  upoK 
which  the  several  installments  had  not  been  fully  paid, 
together  with  all  previous  payments  thereon,  where  notices 
had  been  served  in  accordance  with  the  resolution  of  April 
7, 186&. 

Prior  to  the  commencement  of  this  suit,  the  plaintiff 
demanded  of  the  defendant  a  certificate  for  the  said  twenty 
shares  of  stock,  to  be  issued  to  him  as  receiver,  which  the 
defendant  refused. 

The  court,  at  Special  Term,  held  that  the  said  twenty  shares 
of  stock  belonged  to  the  said  John  Edgerton  prior  to  the 
appointment  of  the  plaintiff  receiver,  and  adjudged  that  the 
defendant  execute  and  deliver  to  the  plaintiff,  as  such 
receiver,  a  certificate  for  twenty  shares  of  the  capi  \l  stock 
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of  the  defendant.  From  this  judgment  the  defendant  brings 
this  appeal. 

Did  the  payment  by  Edgerton  of  the  judgment  obtained 
against  him  for  all  of  the  unpaid  portion  of  his  subscription, 
which  the  law  held  him  bound  to  pay,  operate,  for  the  pur- 
poses of  this  suit,  as  a  payment  of  the  whole  of  that  portion 
of  the  subscription  unpaid  when  the  suit  in  which  the  judg- 
ment was  obtained  was  commenced ;  or,  can  the  defendant 
now  set  up  the  fact  that  out  of  $1,000  of  such  unpaid  portion, 
only  $200  was  recovered  by  the  judgment,  and  $800  thereof 
still  remains  unpaid  ? 

As  stated  in  the  opinion  of  the  court,  in  Doty  v.  Brovm 
(4  Comst.,  73),  "  the  settled  principle  of  law  appears  to  be, 
that  the  same  point  or  question,  when  once  litigated  and  set- 
tled by  a  verdict  and  judgment  thereon,  shall  not  again  be 
contested  in  any  subsequent  controversy  between  the  same 
parties,  depending  on  that  point  or  question."  (See,  also, 
CaMU  V.  Noyes^  14  N.  Y.,  329,  and  Embury  v.  Conner^  3 
Comst.,  511.) 

It  is  this  principle  upon  which  the  court  at  Special  Term 
grounds  its  decision  that  in  this  suit  the  defendant  is  estopped 
from  denying  that  the  amount  which  it  recovered  in  Ite  suit 
against  Edgerton  was  all  that  Edgerton  owed  upon  his 
subscription. 

If  the  judgment  at  law  in  fact  settled  the  amount  of  the 
debt^  there  is  no  escape  from  the  conclusion  arrived  at  by  the 
court  at  Special  Term.  Whether  or  not  the  amount  of  the 
debt  was  so  settled,  is,  then,  the  question. 

It  fully  appears  in  the  case  that  the  only  defence  sustained 
against  the  recovery  of  the  sixth,  seventh,  eighth  and  ninth 
installments  was  the  statute  of  limitations,  and  the  only  rea- 
son why  those  installments  were  not  included  in  the  judg- 
ment was  the  fact  that  they  were  barred  by  the  statute.  The 
only  issue,  then,  material  to  the  question  before  us  was  that 
of  the  statute  of  limitations,  and  the  only  thing  settled  by 
the  judgment  was  that  as  to  those  four  installments  the 
statute  was  a  bar. 

Lavbinq — ^VoL.  V.        29 
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The  conclusive  effect  of  a  judgment  depends  upon  the  prin- 
ciple that  what  has  once  been  judicially  determined  shall  not 
again  be  the  subject  of  controversy.    {Gardner  v.  BucJobee^ 

3  Cow.,  120.)  Hence  it  is  that  the  nature  of  the  question  in 
dispute  between  the  parties  may  be  shown  by  parol,  and  thus 
brought  within  the  estoppel  of  the  judgment.  (10  Wend,, 
80  ;  2  HiU,  478 ;  4  Barb,,  36 ;  id,,  457 ;  12  id.,  567 ;  3  Weni, 
27;  8  id.,  9.) 

It  is  well  settled  that  the  statute  of  limitations  acts  upon 
the  rewjcdy  and  not  upon  the  d^L     (  WaUermire  y.  Weatover^ 

4  Keni.,  16,  and  cases  there  cited.)  The  judgment  in  this 
case,  therefore,  although  conclusive  against  the  right  of  the 
defendant  to  collect  anything  more  u|ion  the  subscription,  k 
not  conclusive  that  the  subscription  has  been  fully  paid. 

In  this  suit,  brought  by  the  receiver,  Edgerton's  assignee, 
to  compel  the  delivery  of  the  stock  subscribed  for,  the  ques- 
tion is,  not  whether  the  defendant  has,  by  its  laches,  lost  its 
remedy  to  compel  Edgerton  to  pay  his  subscription,  but 
whether  he  has  in  fact  paid  it,  so  as  to  have  become  entitled 
to  such  stock.  This  is  the  plain,  commou-sense  view  of  the 
case,  and  this  is  the  inquiry  which  a  court  of  equity  will 
make. 

In  the  case  of  Morey  v.  Farmers^  Loam,  aaid  Trust  Co.  (4 
Kern.,  302),  it  was  held  that  even  the  presumption  of  pay- 
ment, arising  from  the  lapse  of  twenty  years  after  the  money 
became  due  on  a  contract  for  the  sale  of  land,  was  not  suffi- 
cient evidence  of  payment  to  entitle  the  vendee  to  a  decree 
for  the  conveyance  of  the  land,  pursuant  to  the  contract. 
"  To  decree  a  specific  performance,"  say  the  court,  "  rests  in 
the  discretion  of  a  court  of  equity  *  *  *  The  party 
must  show  affirmatively  that  he  has  performed  the  con- 
tract. He  must  have  actually  paid  the  purchase-money. 
This  must  be  shown.  It  will  not  be  assumed  that  the  con- 
sideration agreed  to  be  paid  was  paid  at  the  time  it  was  by 
ihe  contract  payable.  Though  more  than  twenty  years  niay 
have  elapsed  from  the  time  a  right  of  action  sball  have 
siccrued  at  law  for  the  purchase-money,  it  would  be  no  reason 
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for  a  court  of  equity  to  give  the  same  eifect  to  a  presumption 
of  pajtnent  from  lapse  of  time  as  to  proof  of  actual  payment 
and  wrest  the  legal  title  from  the  holder.  This  would  be  a 
strange  use  of  what  we  cannot  help  to  observe  was  designed 
in  effect  only  as  a  statute  of  limitations,  a  defensive  weapon, 
and  not  an  instrument  of  attack.  It  would  be  allowing  a 
party  who  asks  affirmative  aid  to  avail  himself  of  a  mere  legal 
presumption,  intended  as  a  shield  and  protection  against  attack, 
to  establish  his  right  thereto.'* 

The  same  was  hdd  in  Lawrence  v.  Ball  (4  Kern.,  477), 
where  a  defendant  in  ejectment  sought  to  set  up  an  equitable 
title  iu  himself*,  based  upon  the  presumption  arising  from  the 
lapse  of  twenty  years  of  payment  by  him  of  the  purchase- 
money  which  he  had  agreed  to  pay,  in  a  contract  for  the  sale 
of  the  land  to  him.  Such  presumption  was  held  insufficient, 
and  payment  in  fact  of  the  purchase-money  was  held  indis- 
pensable. 

The  whole  of  the  purchase-money  of  the  stock  subscribed 
for  in  this  case  not  having  been  in  fact  paid,  it  would,  I 
think,  be  in  conflict  with  the  decisions  in  these  cases  to 
decree  the  issuing  of  the  certificate  therefor  to  the  plaintiff. 
I  am  therefore  of  the  opinion  that  the  judgment  of  the  Special 
Term  appealed  from  is  erroneous. 

In  regard  to  the  question  as  to  the  validity  of  the  alleged 
forfeiture  of  the  stock  by  the  defendant  after  the  obtaining  of 
said  judgment  against  said  Edgerton  and  payment  thereof  by 
him,  I  do  not  see  that  it  is  legitimately  before  us.  The  judg- 
ment appealed  from  adjudges  nothing  in  regard  to  it.  I, 
therefore,  refrain  from  any  discussion  of  the  question.  The 
judgment  appealed  from  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event 

James,  J^  concnrred. 

MiLLEB,  p.  J.,  dissenting.  The  authorities  hold  that  the 
statute  of  limitations  acts  upon  the  remedy  and  does  not  dk- 
charge  the  debt  (  WaUermire  v.  We%t(yoer^  4  Kern.,  16),  and  it 
was  held  that  the  statute  of  limitations,  which  barred  an  action 
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upon  a  justice^s  judgment,  where  a  transcript  has  been  filed,  did 
not  extinguish  it  or  destroy  its  lien.  In  Morey  v.  F.  Z.  and 
T.  Co,  (4  Kern.,  309),  it  was  decided  that  the  presumption 
of  payment  arising  from  the  lapse  of  twenty  years  after 
the  money  became  due  was  not  sufficient  evidence  of  payment 
to  entitle  the  plaintiff  to  the  relief  demanded.  The  action 
was  brought  to  compel  a  conveyance  of  land  and  for  a 
specific  performance.  Wright,  J.,  at  page  309  of  the  case, 
makes  some  remarks  in  regard  to  the  effect  of  a  presumption 
of  payment  upon  lapse  of  time,  which,  if  applicable  to  an 
action  similar  to  the  one  before" us,  would  effectually  dispose 
of  it  adversely  to  the  plaintiff's  claim.  It  may,  however,  be 
remarked  that  the  distinguishing  feature  between  the  last 
cases  cited  and  the  one  at  bar  is  that  in  each  of  the  former 
the  action  depended  upon  a  presumption  which  rested  upon 
the  statute  of  limitations,  while  here  the  right  of  the  plaintiff 
to  maintain  the  action  depends  upon  a  judgment  which  ordi- 
narily would  be  considered  as  entirely  conclusive  as  to  the 
subject-matter  of  the  controversy. 

The  same  remarks  are  applicable  to  Lawrenoe  v.  Ball  (4 
Kern.,  477),  where  the  defendant  sought  to  set  up  an  equitable 
title  ill  himself  upon  the  presumption  arising  from  a  lapse  of 
twenty  years  of  the  payment  of  the  purchase-money  on  a  con- 
tract for  the  sale  of  land. 

It  will  be  seen  that  neither  of  these  cases  decides  the  pre- 
cise point  now  presented,  and  there  is  no  adjudicated  case 
which  holds  that  where  a  defence  of  the  statute  of  limita- 
tions is  interposed  and  the  action  thereby  defeated,  that  a 
judgment  entered  therein  is  not  conclusive  as  to  the  debt 
The  debt  clearly  could  not  be  recovered  again  if  the  statute 
was  not  plead,  as  the  judgment  would  be  a  bar.  It  is  not  the 
statute  which  concludes  tlie  party,  but  the  judgment. 

Where  a  party  brings  an  action  upon  a  demand,  and  is 
defeated  in  obtaining  a  judgment,  it  matters  not  whether  the 
defence  is  payment,  the  statute  of  limitations,  or  any  other 
lawful  defence,  as  all  defences  stand  upon  the  same  footing 
in  law ;  the  judgment  is  equally  conclusive  in  all  cases.  Where 
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a  judgment  is  shown,  it  establishes  that  there  has  been  an 
adjadication  of  the  subject-matter  of  tlie  controversy,  and 
there  is  no  case  which  holds  that  because  tlie  judgment  is 
predicated  upon  the  statute  of  limitations,  it  ie  of  no  avail 
in  an  equitable  action,  and  an  exception  to  the  general  rule 
which  makes  it  conclusive.  There  is  no  rule  of  law  which 
makes  a  judgment  less  conclusive  in  one  case  than  in  another, 
and  although  presumptions  may  not  always  be  conclusive  in 
equitable  cases,  jet  when  the  presumption  is  made  cei*tain  by 
a  judicial  determination  it  is  difficult  to  draw  a  line  which 
will  limit  and  qualify  that  adjudication.  A  judgment  is 
conclusive  of  itself,  and  none  the  less  so  because  it  rests  upon 
the  statute  of  limitations,  which  the  law  recognizes  as  a  valid 
defence. 

No  judgment  had  been  obtained  in  the  cases  cited,  and  the 
question  was,  whether  the  party  seeking  an  equitable  remedy, 
could  avail  himself  of  the  presumption  arising  from  the 
statute  of  limitations.  This  is  not  the  question  to  be  deter- 
mined in  the  case  at  bar,  and  the  doctrine  of  presumption  ie 
not  in  the  case.  The  real  question  is,  whether  a  judgment 
which  settles  the  right  to  collect  a  demand  is  less  conclusive 
and  absolute,  because  the  defence  in  the  action  was  founded 
upon  the  statute  of  limitations.     . 

The  judgment  in  question  in  this  case  settled  the  amount 
of  the  plaintiff's  demand  in  the  action.  It  adjudicated  what 
was  still  due.  No  matter  for  what  causes,  it  adjudged  that 
only  a  certain  amount  was  due  and  unpaid.  The  issue  was 
not  alone  whether  the  statute  of  limitations  barred  the  claim, 
but  what  amount  was  due  upon  it,  and  that  amount  was 
determined  by  the  adjudication,  whether  by  payment,  set  off, 
or  any  other  defences  is  not  material,  as  it  is  enough  that  the 
amount  was  fixed  and  settled  without  examining  especially 
as  to  the  character  of  the  defence  interposed.  Tlie  judgment 
decided  that  there  was  a  contract,  And  that  Edgerton  owed 
the  plaintiff  in  the  action  a  certain  sum  upon  that  contract ; 
that  no  more  could  be  recovered,  and  when  the  judgment 
was  paid  the  stock  belonged  to  Edgerton. 
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Ab  a  judgment  was  recovered  and  paid,  there  could  be  no 
forfeiture  of  the  stock,  and  the  judge  properly  held  that  the 
plaintiff  was  entitled  to  recover. 

The  judgment  should  be  affirmed  with  costs. 

Judgment  reversed. 


I^h^  Elijah  H.  Goodbioh,  Appellant|  v.  Henbt  H.  Steyehs, 

Bespondent. 

(ObNERAIi  TkRM  ,  ThZBD  DBPiJlTMBKT,  SeFTB3IBB3^  1871.) 

Evidence  of  the  circumstances  under  which  the  contract  was  made^ 
of  the  relations  of  the  parties  and  of  the  usage  of  the  trade,  is  admLsslUe 
to  show  the  meaning  of  tlte  words  '*  his  crop  of  flax,"  in  a  oontract  for 
the  sale  of  flax  between  dealers  in  that  article. 

Accordingly  hM  that  the  amount  of  the  current  year's  production  wiilch 
the  party  contracting  to  deliver  had  on  hand  at  the  time  of  the  making 
of  the  contract,  by  purchase  as  well  as  by  production  was,  in  view  of 
extrhisic  evidence  intended  by  these  words  in  such  a  oontiact 

The  rule  which  excludes  evidence,  <^  extrinsic  circomstances  in  explana- 
tion of  the  terms  of  a  written  contract  diaooased  and  explained  per 
Parkbr,  J. 

The  facts  appear  in  the  opinion. 

Townsend  <&  Browriy  for  the  plaintiff. 

Beach  (&  Smithy  for  the  defendant. 

Present — Milleb,  P.  J.,  Jamss  and  Pakkeb,  JJ. 

Pabkeb,  J.  On  the  2l8t  of  August,  1866,  one  Henry  P. 
Smith  and  the  defendant  entered  into  a  written  contract,  in 
the  words  following :  "  Bought  of  H.  P.  Smith  his  crop  of 
flax,  200,000  pounds,  at  25  cents  per  pound,  dressing  to  be 
equal  to  best  of  last  year's  work." 

This  suit  is  brought  against  the  defendant  for  an  aDeged 
breach  of  the  contract  by  him,  in  refusing  to  receive  and  pay 
for  200,000  pounds  of  flax,  tendered  him  by  Smith  under  the 
contract.  Smith  having  assigned  his  cause  of  action  for  the 
breach  to  the  plaintiff. 
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The  200,000  pounds  of  flax  oflfered  by  Smith  to  the  defend- 
ant was  not  all  raised  by  Smith,  but  about  half  of  it  he  had 
bought  of  other  persons,  and  held  the  whole  200,000  pounds 
At  the  time  of  the  making  of  the  contract. 

The  defendant  takes  the  ground  that  the  contract  requires 
the  delivery  by  Smith  of  200,000  pounds  of  flax  raised  by 
himself,  and  that  he  (the  defendant)  was  not  boimd  to  receive 
any  flax  not  so  raised  by  him,  and  no  smaller  quantity 
than  the  whole  200,000  pounds. 

To  meet  this  construction  of  the  contract,  the  plain  tifi*, 
upon  the  trial,  offered  to  show  the  relations  of  the  parties  to 
it,  and  specific  facts  connected  with  the  making  of  it ;  also, 
that  Smith  and  defendant  were  both  dealers  in  flbix,  and  that, 
in  the  flax  trade,  the  words  "my  crop,"  and  "his  crop,"  are 
used  to  signify  the  amount  of  the  current  year's  production 
which  the  vendor  has  on  hand  at  the  time  when  the  term  is 
used,  and  are  used  in  that  sense  by  persons  buying  and  sell- 
ing flax.  All  this,  and  other  offers  of  proof,  were  objected 
to  and  excluded,  and  plaintiff*  excepted. 

The  court  held  that  the  contract  bound  Smith  to  deliver 
to  defendant  200,000  pounds  of  flax  of  his  own  raising ;  that 
it  was  clear  and  unambiguous  in  its  terms,  and  not  suscepti- 
ble of  change  by  proof  of  the  negotiations  which  preceded  it, 
nor  by  proof  of  custom;  and  that  tlie  plaintifi*  could  not 
recover  for  any  less  amount  and  thereupon  nonsuited  the 
plain ti^  to  all  of  which  the  plaintiff's  counsel  excepted. 

Judgment  upon  the  nonsuit  was  suspended,  and  the  excep- 
tions were  ordered  to  be  heard  in  the  first  instance  at  the 
General  Term. 

The  question  raised  by  the  exceptions  is,  whether  the 
meaning  of  the  phrase,  "  his  crop  of  flax,"  is  so  absolute  and 
fixed  that  neither  the  relations  of  the  parties  and  the  cir- 
cumstances attending  its  use  by  them,  nor  the  customary 
meaning  which  it  has  in  the  trade,  can  be  invoked  to  aid  in 
its  construction  in  this  contract. 

A  crop  is,  primarily,  some  product  of  the  soil  gathered 
during  a  single  year,  and  when  a  man  speaks  of  "  his  crop,'- 
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be  will  ordinarily  be  understood  to  mean  '*  a  crop  raised  by 
himself.'*  And  yet  the  words  do  not,  of  themselves,  import 
this  meaning,  but  may  be  taken  to  mean  a  crop,  that  is,  the 
portion  of  the  present  year's  growth  of  the  article  in  ques- 
tion, which  had  become  his  by  purchase  as  well  as  by  pro- 
duction. I  do  not  think  the  words  in  question  in  the  case  at 
bar  are  so  inflexible  in  meaning  as  to  exclude  proof  of  extrin- 
sic circumstances  to  aid  in  their  construction. 

The  rule  under  which  the  evidence  of  extrinsic  circnm- 
stances  was  excluded,  that  parol  evidence  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  written  contract,  ^'  it  is  to 
be  remembered,  is  directed  only  against  the  admission  of  any 
other  evidence  of  the  language  employed  by  the  parties  in 
making  the  contract  than  that  furnished  by  the  writing 
itself"  (1  Greenl.  Ev.,  227.)  "  The  writing  is  nevertheless 
to  be  read  in  the  light  of  surrounding  circumstances,  in  order 
more  perfectly  to  understand  the  intent  and  meaning  of  the 
parties."  (Id.)  ^'  The  first  question  in  all  cases  of  contract  is 
one  of  interpretation  and  intention.  ^^  What  meaning  did 
the  parties  intend  to  convey  by  the  words  they  employed  in 
the  written  instrument  ?  To  ascertain  the  meaning  of  these 
words,  it  is  obvious  that  parol  evidence  of  extraneous  facts 
and  circumstances  may,  in  some  cases,  be  admitted  to  a  very 
great  extent  without  in  anywise  infringing  the  spirit  of  the 
rule  under  consideration."  (Id.,  §  282.)  "  The  object  is  to 
discover  the  intention,  and  to  do  this  the  court  may  put 
tJiemselAyes  in  the  pUuie  of  the  party ^  and  then  see  how  the 
terms  of  the  instrument  affect  the  property  or  subject- 
matter."  (Id.,  §  287.)  The  evidence  offered  in  this  case,  or 
rather  given  and  stricken  out,  under  plaintiff's  exception, 
will  itself  well  illustrate  tlie  propriety  of  such  extrinsic  aid 
in  the  construction  of  contracts. 

Under  the  evidence  given  and  offered  in  this  case,  we  may 
assume  that  Smith  was  known  to  the  defendants  as  a  buyer  of 
flax,  as  well  as  a  producer;  that  he  had  for  several  years  been 
selling  defendants  quantities  of  flax,  consisting  of  what  he 
had  himself  bought  and  raised,  and  that  in  the  contracts  for 
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Buch  sales,  the  word  ^^crop"  had  been  used  to  denote  what 
the  vendor  had,  or  owned  of  flax  of  that  year's  growth  by 
purchase  as  well  as  by^prodnction.  That  shortly  before  this 
contract  was  made  he  had  called  on  defendant  and  told  him 
'^he  had  a  notion  of  buying  some  flax,"  and  asked  him  what 
he  would  give  him  per  pound  that  year,  and  on  learning  that 
defendant  would  give  the  same  as  he  gave  the  year  before, 
told  him  he  would  go  home  and  pick  up  all  the  best  lots. 
That  two  or  three  weeks  after  this  he  went  to  defendant  and 
told  him  he  had  been  home  and  bought  all  the  small  lots, 
and  the  best  lots  he  could  find.  That  he  had  about  200,000 
pounds,  and  was  ready  to  draw  a  contract ;  defendant  there- 
upon said  ^^  we  will  go  in  and  draw  up  a  contract,"  and  that 
the  contract  in  question  was  then  drawn.  It  seems  to  me 
that  when  the  defendant  says,  in  the  contract  drawn  up,  under 
these  circumstances :  "  I  have  bought  of  H.  P.  Smith  his  crop 
of  flax,  200,000  pounds,"  it  is  not  necessary  to  understand  him 
as  meaning  a  crop  of  flax  raised  by  him,  200,000  pounds,  but 
that  the  words  are  liable  under  the  circumstances  shown  at  least 
to  the  other  construction,  ^'  the  crop  which  he  has  amounting  to 
about  200,000  pounds,"  and  that  such  latter  meaning  is,  under 
the  circumstances,  the  more  obvious  and  reasonable  one. 
In  Agawam  Bank  v.  Strever  (18  N.  T.  E.,  502),  the  written 
memorandum  of  the  contract  was :  "  The  above  note  is  left 
as  collateral  security  for  all  liabilities  motirred  by  T.  S.  D., 
or  D.  &  H.  to  the  Agawam  Bank ; "  and  it  was  held  that 
parol  evidence  was  admissible  for  the  purpose  of  arriving  at 
the  intent  of  the  parties,  in  the  hypothecation,  as  to  whether 
liabilities  already  incurred  or  those  to  be  incurred  were 
intended. 

Selden,  J.,  after  giving  the  language  of  the  instrument, 
says :  ''  Now  it  is  true  that  upon  a  strict  grammatical  con- 
struction of  those  terms,  they  would  be  held  to  embrace  only 
liabilities  which  had  been  already  incurred.  The  word 
'  incurred,'  being  in  the  past  tense  when  used  without  words 
#0  modify  its  meaning,  would,  in  strictness,  relate  exclusively 
Co  past  transactions.    Were  this  memorandum,  therefore,  to 
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be  constnied  by  itself  without  the  aid  of  any  extrinsic  &et 
or  circumstance  whatever,  I  am  inclined  to  think  tne  inter- 
pretation contended  for  by  the  appellant^s  counsel  the  one 
which  should  be  adopted.  But  its  meaning  can  hardly  be 
regarded  as  so  entirely  clear  and  unequivocal  as  to  exclude 
all  aid  from  the  dreumstances  surrounding  the  parties  at  the 
time  of  entering  into  the  contract  *  *  *  It  was  proper, 
therefore,  upon  the  trial  to  resort  to  evidence  of  the  attend 
ing  circumstances,  to  assist  in  ascertaining  the  meaning  and 
intention  of  the  parties." 

Many  instances  of  extrinsic  evidence  being  held  admissible, 
to  explain  language  in  a  contract,  the  strict  and  primary 
meaning  of  which  was  clear  and  certain,  are  given  in  the 
cases  cited  upon  the  brief  of  the  plaintiff's  counseL  Within 
the  principle  of  the  rule  laid  down  by  U-reenleaf  and  the  case 
above  cited,  as  well  as  those  cited  by  plaintiff's  counsel,  I  am 
very  clear  that  the  evidence  offered  and  that  stricken  out, 
showing  the  relations  of  the  parties,  and  the  circumstances 
under  which  the  contract  was  made,  was  admissible  and 
should  have  been  received  and  considered  in  the  decision  of 
the  case. 

I  am  also  of  the  opinion  that  the  evidence  of  "u^age  and 
curiam  in  relation  to  the  meaning  of  the  words  "  my  crop " 
and  ^'  his  crop,"  in  the  flax  trade,  was  competent  and  should 
have  been  received. 

"  It  is  further  to  be  observed,"  says  Mr.  Greenleaf,  **  that 
the  rule  under  consideration  which  forbids  the  admission  of 
parol  evidence  to  contradict  or  vary  a  written  contract  is  not 
infringed  by  any  evidence  of  knotan  and  eBtahUshed  tuage 
respecting  the  subject  to  which  the  contract  relates.  To  such 
usage,  as  well  as  to  the  lex  lady  the  parties  may  be  sup- 
posed to  refer,  just  as  they  are  presumed  to  employ  words  in 
their  usual  and  ordinary  signification ;  and  accordingly  the 
rule  is  in  both  cases  the  same.  Proof  of  usage  is  admitted 
either  to  interpret  the  meaning  of  the  language  of  the  con- 
tract, or  to  ascertain  the  nature  and  extent  of  the  contract  in 
the  absence  of  express  stipulations,  and  where  the  meaning  is 
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(equivocal  and  obscure.'*  Several  instances  in  point  are  enume- 
rated by  the  author,  one  of  which  is  where  one  of  the  subjects 
of  a  charter  party  was  cotton  in  bales.  (Id.,  §  292).  Parol 
evidence  of  the  mercantile  use  and  meaning  of  this  term  was 
held  admissible,  citing  Taylor  t.  Brigga  (2  C.  &  P.,  525). 

So  Mr.  Justice  Stoby,  in  the  case  of  the  schooner  Beside 
(2  Sumner,  567),  in  reference  to  the  question,  says:  "It 
(usage  or  custom)  may  also  be  admitted  to  ascertain  the  true 
nieaning  of  a  pai*ticular  word,  or  of  particular  words,  in  a 
given  instrument,  when  the  word  or  words  have  various 
senses — some  common,  some  qualified,  and  some  technical, 
according  to  the  subject-matter  to  which  they  are  applied.** 

And  so  it  is  said  by  Mr.  Parsons :  "  Custom  may  control  and 
vary  the  meaning  of  words,  giving  to  su^h  words  as  those  of 
number  a  sense  entirely  different  from  that  which  they  com- 
monly bear,  and  which  indeed  by  the  rules  of  language  and  in 
ordinary  cases  would  be  expressed  by  another  word."  (2  Par- 
sons on  Cont.,  537,  5th  ed.)  And  again  at  page  542,  same 
volume,  he  says :  "  Nor  is  it  necessary  that  the  word  sought  to 
be  interpreted  by  custom  should  be  of  itself  ambiguous,  for  not 
only  will  custom  explain  an  ambiguity,  but  will  change  the 
sense  of  a  word  from  one  which  it  bears  almost  universally  to 
another  which  is  entirely  different."  In  Hinton  ▼•  Locke  (5 
HUl,  437),  Judge  Bbonsoh  says :  "  Usage  can  never  be  set  up 
in  contravention  of  the  contract,  but  where  there  is  nothing  in 
the  agreement  to  exclude  the  inference  the  parties  are  always 
presumed  to  contract  in  reference  to  the  usage  or  custom 
which  prevails  in  the  particular  trade  or  business  to  which 
the  contract  relates,  and  the  usage  is  admissible  for  the  pur- 
pose of  ^iscertaining  Vith  greater  certainty  what  was  intended 
by  the  parties." 

The  same  is  held  in  Wadew&Hh  ▼.  AUoaU  (3  Seld.,  04,  72). 
The  offer  of  the  plaintiff  under  consideration,  as  it  was  under- 
stood and  ruled  upon,  was,  I  think,  admissible  for  the  purpose 
for  which  it  was  offered.  In  respect,  then,  to  both  classes  of 
evidence  excluded  by  the  court,  I  think  there  was  error  in  the 
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raling,  and  that  the  exooptions  thereto  were  well  taken. 
There  most  be  a  new  trial,  with  costs  to  abide  the  event. 

James,  J.,  dissented. 

New  trial  granted. 


Jbssb  p.  Yan  Ness,  Respondent,  v.  Gottlieb  Fishsb, 

Appellant. 

(GENERAIi  TbBM,  TmBD  DSPASTWEST,  NoYBlCBEB,  1871.) 

The  &ct  that  the  whole  capital  provided  for  by  articles  of  copartnenhip 
has  been  lost,  is  sufficient  groand  for  a  refusal  by  one  of  the  partners  to 
further  continue  the  business,  although  the  time  limited  by  the  articles 
for  the  continuation  of  the  copartnership  has  not  expired. 

In  a  suit  brought  to  recover  damages  for  the  breach  of  a  contract  to  con- 
tinue a  partnership,  tlie  court  was  requested  to  charge  the  Jury,  that  ^*  if  they 
found  that  the  defendant  wrongfully  dissolved  and  broke  up  the  partner- 
ship, they  were  not  confined,  in  estimating  damages,  to  the  rate  of  pro- 
fits at  the  time  of  the  dissolution,  but  might  consider  and  give  damages 
for  profits  that  would  probably  have  been  made  by  the  higher  prices, 
and  might  consider  the  present  and  probable  fiiture  rate  during  the  bal- 
ance of  the  partnership.*'  To  which  the  court  said :  "  Tes,  I  thinic  that 
is  a  sound  proposition ;  it  requires  some  care.  You  are  not  to  guess 
about  this  matter.  If  you  can  rationally  see  through  this,  that  the  pro- 
fits would  have  been  greater  in  the  future,  and  are  greater  at  the  present 
time  than  at  the  time  of  the  dissolution,  and  you  believe  that  the  present 
increased  profits,  if  such  there  would  be,  are  likely  to  continue  and 
increase,  and  you  can  satisfy  yourselves  of  this  in  your  own  minds,  then 
you  have  a  right  to  look  through  the  remainder  of  the  time  of  the  part- 
nership, making  a  very  careful  estimate  in  regard  to  what  the  profits 
might  probably  be.*'  Subsequentlj'  the  defendant's  counsel  requested 
the  court  to  charge,  "  that  the  profits  which  might  have  been  made  are 
too  speculative,  vague  and  contingent,  depending  upon  the  many  circum- 
stances of  fluctuation  in  prices,  bad  debts,  &c.,  to  form  a  basis  of  dama- 
ges." The  court  responded:  "I  cannot  charge  that;  you  must  judge 
for  yourselves,  applying  those  rules  which  I  have  ex^oined,  and  that 
deliberation  which  the  case  requires." 

Meld,  that  the  rule  of  damages  established  by  the  rulings  was  erroneous, 
being  of  too  speculative  and  conjectural  a  character,  and  leaving  the 
jury  to  make  an  estimate  of  the  profits  which  would  accrue  during  the 
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stipulated  term  of  partnership  remaining,  subsequent  to  the  trial,  firom 
what,  in  their  view,  was  probable  on  the  subject,  and  without  any  data 
troax  which  to  make  the  estimate. 
The  case  oiBagley  y.  Smith  (10  K  T.  R,  489)  considered  and  distinguished. 

Appeal  from  a  jadgment  rendered  for  plaintiff,  upon  the 
verdict  of  a  jury,  and  from  order  denying  motion  for  a  new 
trial.    The  facts  appear  in  the  opinion. 

Scmiuel  Handy  for  the  appellant. 

C.  X.  BeaiUy  for  the  respondent. 

Present — ^^Iilleb,  P.  J.,  Daniels  and  Pabkeb,  JJ. 

Pabker,  J.  This  action  was  brought  to  recover  damages 
for  breach  of  an  agreement  by  defendant  to  continue  a  part- 
nership formed  in  1867  for  five  years.  The  action  was  tried 
in  May,  1869,  and  resulted  in  a  verdict  of  $4,000  for  the 
plaintiff.  The  defendant  moved  for  a  new  trial  upon  the 
minutes  of  the  court,  which  was  denied,  judgment  was  entered 
upon  the  verdict,  and  the  defendant  appeals  from  the  order 
denying  a  new  trial  and  from  the  judgment.  The  articles  of 
eopartnership  between  the  parties  were  dated  April  22d,  1867. 
The  partnership  was  formed  for  the  purpose  of  manufacturing 
and  selling  vinegar,  and  was  to  continue  five  years  from  April 
22d,  1867,  each  party  to  pnt  into  the  concern  one-half  of  the 
capital,  not  less  than  $1,000  each,  and  each  to  give  his  attend- 
ance and  exert  himself  to  the  utmost  of  his  skill  and  power 
for  their  joint  profit  and  advantage,  and  they  were  to  share 
equally  in  the  payment  of  debts  and  expenses  of  the  concern. 
AU  gains  and  profits  thereof  were  to  be  equally  divided 
between  them. 

The  parties  entered  upon  the  manufacture  of  vinegar, 
attempting  to  make  it  first  from  com  by  a  new  process, 
which  proved  an  entire  &ilnre ;  then  from  sugar,  which  also 
fiuled ;  and  at  last  from  whiskey,  by  a  process  which  the 
defendant  had  used  with  some  success  prior  to  the  commence- 
ment  of  the  partnership.    They  went  on  manufBusturing  vine* 
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gar  from  whiskey  for  two  or  three  months,  and  this  also 
proved  a  losing  business.  At  the  end  of  about  six  months 
from  the  commencement  of  the  copartnership  thej  had  lost 
in  the  business  their  whole  capital  of  $2,000  and  a  good  deal 
more.  A  want  of  harmony  had  sprung  up  between  them, 
and  the  defendant  determined  to  leave  the  concern,  and 
refused  to  go  on  further  with  the  business.  For  this  breach 
of  his  covenant  in  the  articles,  to  continue  the  partnership  for 
five  years,  this  suit  was  immediately  thereafter  brought. 

Upon  the  trial  the  defendant  moved  for  a  nonsuit,  on  the 
grounds,  among  others,  that  ^^all  the  capital  put  in  for  the 
purpose  was  lost,  so  the  partnership  was  ended.  The  pur- 
pose of  the  partnership  was  gone  and  ended,  hence  the  disso- 
lution was  justifiable  on  the  part  of  the  defendant"  The 
nonsuit  was  denied  and  defendant  excepted. 

In  charging  the  jury,  in  answer  to  a  request  of  the  plaintiff 
£o  charge  "  that  if  the  jury  found  that  the  defendant  wrong- 
fully dissolved  and  broke  up  the  partnership,  the  jury  were 
not  confined  in  estimating  damages  to  the  rate  of  profits  at 
the  time  of  dissolution,  but  might  consider  and  give  damages 
for  profits  that  would  probably  have  been  made  by  the  higher 
prices,  and  might  consider  the  present  and  probable  future 
rate  during  the  balance  of  the  partnership,"  the  court  said: 
^^  Yes ;  I  think  that  is  a  sound  proposition.  It  requires  some 
care.  You  are  not  to  guess  about  this  matter.  K  you  can 
rationally  see  through  this,  that  the  profits  would  have  been 
greater  in  the  future,  and  are  greater  at  the  present  time  than 
at  the  time  of  the  dissolution,  and  you  believe  that  the 
present  increased  profits,  if  such  there  would  be,  are  likely  to 
continue  and  increase,  and  you  can  satisfy  yourselves  of  this  in 
your  own  mind,  then  you  have  a  right  to  look  through  the 
remainder  of  the  time  of  the  partnership,  making  a  very  care- 
ful estimate  in  regard  to  what  the  profits  might  probably  be.'' 

Subsequently  the  defendant's  counsel  requested  the  court 
to  charge  ^^  that  the  profits  which  might  have  been  made  xre 
too  speculative,  vague  and  contingent,  depending  upon  too 
many  oircnmstances  ^  fluctuation  in  prices,  bad  debts,  &&, 
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to  form  a  basia  of  damages."  The  coui-t  responded :  "  I  cannot 
charge  that.  You  must  judge  for  yourselves,  applying  those 
rales  and  this  care  which  I  have  enjoined,  and  that  delibera- 
tion which  the  ease  requires."  Defendant's  counsel  excepted 
to  the  i*efa8al  of  the  court  to  charge  as  requested ;  also  to  the 
charge  made  upon  such  request. 

Defendant's  counsel  also  requested  the  court  to  charge^  that 
upon  the  uncontradicted  evidence  the  plaintiff  was  entitled  to 
nominal  damages  only,  which  was  refused,  and  defendant 
excepted. 

Many  other  questions  were  raised  by  exceptions  during  the 
trial,  which,  from  the  view  I  take  of  those  above  stated,  it 
becomes  unnecessary  to  consider.  In  regard  to  the  question 
of  damages,  as  that  question  was  submitted  to  the  jury^  I 
cannot  but  think  that  the  defendant  was  prejudiced  by  the 
great  latitude  given  them.  They  were  left  to  make  an  esti- 
mate of  the  profits  which  would  accrue  during  the  three  years 
of  the  stipulated  term  of  partnership  remaining  subsequent  to 
the  trial  from  what  in  their  view  was  probable  on  the  subject 

They  were  instructed,  in  the  terms  of  the  plaintiff's 
request,  to  "give  damages  for  profits  that  would  probably 
have  been  made  by  the  higher  prices^  and  might  consider  the 
present  and  probable  future  rate  daring  the  balance  of  the 
partnership."  I  do  not  think  any  case  can  be  found  which 
goes  the  length  of  such  an  allowance.  It  is  nH)st  manifestly 
opposed  to  the  well-established  principle  enunciated  in  Orif- 
Jin  V.  Colver  (16  N.  Y.,  489),  that  "  profits  which  would 
certainly  have  been  realized  but  for  the  defendant's  de&nlt 
are  recoverable ;  those  which  are  y^emlaUve  and  contingent 
are  not." 

The  respondent's  counsel  are  right  in  the  remark  '^  that 
the  same  principle  and  the  same  rule  of  damages  should 
apply  in  the  case  at  bar  which  prevails  in  all  cases  of  breach 
of  an  executory  contract ;  the  injured  party  ahould  be  made 
good." 

In  Bagley  v.  Smith  (10  N.  Y.,  489),  although  it  is  held 
that  the  loss  of  the  profits  which  the  plaintiff  would  have 
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made  daring  the  stipulated  term  of  the  partnership  was  a 
proper  subject  of  compensation,  and  that  evidence  of  past 
profits  during  the  period  next  preceding  the  dissolutiou  might 
be  considered,  as  bearing  upon  the  question  of  prospective 
profits ;  still,  the  necessity  of  adherence  to  the  rule  of  cer- 
tainty  in  regard  to  the  profits  allowed  for,  was  not  done  awaj 
nor  weakened.  There  is  nothing  in  the  case  conflicting  with 
the  rule  above  quoted  from  Oriffin  v.  Colver^  that  speculative 
and  contingent  profits  are  not  recoverable ;  and  the  cases  cited 
by  the  court  in  Bagley  v.  Smith  are  all  entirely  consistent 
with  that  rule. 

The  case  at  bar  differs  from  that  case  and  the  cases  cited 
therein,  inasmuch  as  in  those  cases,  where  the  court  was  sub- 
mitting the  question  of  damages  to  the  jury,  they  were  no 
longer  prospective ;  but,  at  the  time  of  the  trial,  in  those 
cases  respectively,  the  time  had  expired  up  to  which  the 
profits  in  question  were  to  be  estimated.  In  such  cases,  aU 
the  data  for  ascertaining  what  profits  might  have  been 
obtained  from  the  business  could  be  furnished  by  witnesses ; 
and  there  was  no  need  of  resorting  to  conjecture. 

In  the  case  at  bar,  while,  for  the  year  and  a  half  which  had 
transpired  up  to  the  time  of  the  trial,  the  facts  necessary  to 
the  forming  of  a  correct  estimate  of  what  the  profits  might 
have  been  were  ascertainable,  yet,  for  the  three  years  to 
come,  there  was  no  possible  mode  of  finding  out  what  profits 
might  be  realized ;  and,  as  to  these,  the  charge,  that  the  jury 
must  judge  for  themselves,  applying  the  rule  and  the  case 
already  enjoined  upon  them,  was  erroneous ;  and  this  was 
covered  by  the  defendant's  exception.  The  rules,  <fec.,  already 
enjoined  were,  in  substance,  a  careful  consideration  of  all 
contingencies  of  the  business,  judging  of  the  future  in  part 
from  the  past,  so  as  to  arrive  at  a  rational  and  satisfactoir 
conclusion  whether,  if  the  partnership  business  had  been 
continued  through  the  five  years,  it  would  have  resulted  in  a 
profit,  and  what  profit. 

Ko  rule  that  the  court  did  suggest  or  could  have  suggested 
was  sufficient  to  enable  the  jury  to  arrive  at  any  solatia  u  of 
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the  problem  submitted  to  them.  Their  concluBion  in  regard 
to  it  could  be  only  conjecture.  The  mode  of  arriving  at  the 
portion  of  the  damages  which  were  then  prospective  was,  I 
thinky  clearly  erroneous. 

Again,  the  fact  that  the  whole  of  the  capital  provided  for 
by  the  articles  of  the  paitnership  had  been  lost  in  the  busi- 
ness before  the  defendant  refused  to  go  on  further,  was  a 
Bufdcient  ground  for  such  refusal ;  and  the  motion  for  a  non- 
auit  upon  that  ground  should  have  been  granted. 

The  only  obligation  on  either  party  as  to  the  furnishing  of 
capital  was  to  put  $1,000  into  the  concern.  The  $2,000  thus 
to  be  furnished  by  the  two  was  to  be  the  capital  on  which  the 
parties  agreed  to  carry  on  the  partnership  business. 

There  i»  no  dispute  but  that  the  whole  capital  had  been 
expended  and  lost  in  the  business  prior  to  the  time  when  the 
alleged  Dreacn  of  the  articles  occurred,  and  that  the  firm  had 
no  means  left^  with  whicli  to  do  business. 

The  partnership  was  not  formed  on  any  other  idea  or 
tmderstandinfir  by  either  party  than  that  of  doing  the  busi- 
ness contemplated  upon  the  capital  stipulated  to  be  furnished, 
to  wit,  the  $2,000,  or  as  much  more  as  the  parties  might  vol- 
untarily fumisfi.  Nothing  appears  in  the  articles  from  which 
it  can  be  infern^d  that  a  resort  to  the  credit  of  the  concern 
was  contemplated  as  a  means  of  carrying  on  its  business. 
On  the  contrary,  a  cash  capital  being  provided  for,  such  infer- 
ence is  excluded. 

Upon  the  loss  of  the  $2,000,  neither  party  could  call  upon 
the  other  to  furnish  more ;  consequently,  upon  the  loss  of  the 
capital,  no  more  business  could  be  done,  unless  by  mutual 
consent ;  for,  if  either  could  use  the  credit  of  the  firm  tc 
procure  the  means  of  going  on  with  the  business,  he  could 
compel  his  copartner  to  furnish  more  capital  than  he  agreed 
to  fiimish.  This  is  plainly  contrary  to  the  intention  of  the 
parties,  to  be  inferred  from  the  contract.  Hence,  the  parties 
having  gone  on  without  having  made  any  profits,  until  the 
whole  capital  was  exhausted,  and  the  firm  left  entirely  with- 
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out  means,  the  operations  contemplated  by  the  articles  of 
copartnership  must  necessarily  cease. 

In  Griawold  v.  Waddington  (16  Johns.,  491)  the  chan- 
cellor, after  having  stated  by  what  means  partnerships  are 
dissolved  under  the  French  and  civil  law,  says  :  "  The  Eng- 
lish law  of  partnership  is  derived  from  the  same  source, 
and  as  the  cases  arise  the  same  principles  are  applied.  The 
}>rinciple  here  is,  that  when  one  of  the  parties  becomes  disa- 
bled to  act,  or  when  the  business  of  the  association  hecomm 
impracticable,  the  law  as  well  as  common  reason  adjudge 
the  partnership  to  be  dissolved.  Pothier,  in  his  treatise  on 
partnership,  says,  *  that  every  Partnership  is  dissolved  by  the 
extinction  of  the  business  for  which  it  was  formed.'  " 

The  loss  of  the  entire  capital,  and  the  being  left  without 
means  to  carry  on  the  business,  renders  the  continuance  of 
the  business,  in  pursuance  of  the  articles,  impracticable.  And 
if  this  is  not  such  extinction  of  the  business  as  Pothier  con- 
templated, it  is  an  analogous  and  equally  strong  reason  for 
deeming  the  partnership  dissolved.  The  observation  of 
Huberns  upon  the  effect  of  such  extinction,  extincto  svhjedo 
toUetur  ajeetum,  as  quoted  by  Mr.  Collyer,  in  his  treatise  on 
Partnership  (§  113),  is  equally  applicable  to  this  case ;  and,  as 
the  author  there  remarks,  '^  in  such  cases  a  dissolution  of  the 
partnership  would  be  presumed  to  have  been  in  the  contem- 
plation of  the  parties  on  the  occurrence  of  such  events." 

The  same  presumption  seems  unavoidable  in  the  case  at 
bar,  and  the  result  is  that  the  defendant  was  justified  in  the 
refusal  to  go  on,  complained  of. 

This  was  ground  for  a  nonsuit,  which  should  have  been 
granted. 

Either  of  the  two  grounds  above  stated,  without  consider- 
ing the  others  taken  by  the  appellant,  is  sufficient  to  entitle 
him  to  a  reversal  of  the  judgment  and  order  appealed  from, 
and  to  a  new  trial,  which  must  be  granted,  with  costs  to 
abide  the  event. 

Judgment  accordingly. 
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William  W.  Cookb  et  al.,  Appellants,  v.  Walter  Millako 

et  al.,  Bespondents. 

(Qbhbral  Tbrm,  Third  Dbpabtment,  Novbmbbr,  1871.) 

Defendants  verbally  ordered,  at  a  price  exceeding  fifty  dollars,  from  the 
yard  of  plaintiflk,  who  were  lumber  dealers,  and  also  had  a  planing  mill, 
at  which  they  dressed  and  cut  lumber  for  sale,  certain  lumber,  to  be 
dressed  and  cut  from  lots  examined  by  defendants  according  to  certain 
directions  given  by  defendants,  and  directed  plaintifi^,  when  said  lumber 
was  ready  for  delivery,  to  place  it  on  plaintiffs'  dock,  and  to  notify  one 
P.,  a  forwarder,  who  would  send  a  boat  for  it  The  lumber  was  accord- 
ingly prepared  as  directed  and  placed  on  plaintiflb'  dock,  measured  and 
ready  for  deliveiy,  and  P.  notified  of  its  being  there  and  requested  to 
send  a  boat  and  take  it  away.  No  instructions  had  been  given  to  P.  by 
defendants  or  otherwise  in  regard  to  it  The  next  day,  which  was 
Sunday,  the  lumber  yet  remaining  on  the  dock  was  consumed  by  fire 
with  other  property.  No  part  of  the  price  was  ever  paid.  A  memo- 
randum of  the  order  was  made  by  plaintifis,  but  was  not  signed  by 
defendants  or  in  their  behalC 

Held,  That  the  contract  was  one  for  sale  of  goods,  and  not  a  mixed 
one  of  sale  and  for  labor  to  be  performed. 

That  there  was  no  sufficient  receipt  and  acceptance  of  the  goods  by 
defendants  to  take  the  case  out  of  the  operation  of  the  statute  of  f  rauda 

That  the  contract  was,  therefore,  one  within  the  statute  and  void,  and 
that  plaintiffs  could  not  recover  the  price  of  the  lumber. 

4 

Appeal  from  judgment  entered  in  favor  of  defendant  npon 
the  report  of  a  referee.    The  facts  appear  in  the  opinion. 

Martin  W,  Cooke,  for  appellants. 

John  Thompson,  for  respondents. 

Present — Milleb,  P.  J.,  Dakiisls  and  Pabkxb,  JJ. 

Pabkbr,  J.  Tliis  is  an  appeal  from  a  judgment  entered 
in  favor  of  defendants,  on  the  report  of  a  referee. 

The  action  is  to  recover  the  price  of  a  quantity  of  lumber, 
alleged  in  the  complaint  to  have  been  sold  and  delivered  by 
plaintiffs  to  the  defendants. 

The  defence  is  a  denial  of  the  comj^nt.    The  facts,  aa 
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found  by  the  referee,  to  whom  the  case  was  referred,  are,  in 
sabstance,  that  defendants,  who  are  lumber  dealers,  and 
reside  at  New  Hamburgh,  on  the  Hudson,  being,  on  the  5th 
day  of  September,  1865,  at  Whitehall,  N.  Y.,  where  plain- 
tiffs, who  are  also  lumber  dealers,  reside,  and  desiring  to  pur- 
chase certain  kinds  of  lumber,  were  shown  by  the  plaintiffs 
the  lumber  then  in  their  yard.  This  lumber  was  of  the 
quality  which  the  defendants  desired  to  purchase,  but  needed 
to  be  dressed  and  cut  into  the  different  sizes  which  they 
wished ;  and  there  was  much  more  lumber  in  the  yard  shown 
the  defendants  than  was  requisite  to  make  that  which  they 
desired  to  procure.  The  defendants  thereupon  gave  to  the 
plaintiffs  a  verbal  order  for  certain  qiiantities  and  sizes  of 
^nmber  at  certain  prices,  verbally  agreed  upon,  which,  in  the 
whole,  amounted  to  $918.22. 

A  memorandum  of  the  order,  as  agreed  to,  was  made  by 
the  plaintiffs,  but  was  not  signed  by  the  defendants,  or  by 
any  one  in  their  behalf.  No  particular  lumber  was  selected 
or  set  apart  to  fill,  the  order,  nor  was  any  part  of  it  then  in 
condition  to  be  accepted  or  delivered. 

The  defendants  told  the  plaintiffs  that  one  Percival,  a  for- 
warder at  Whitehall,  would  send  a  boat  to  take  the  lumber, 
when  notified  that  it  was  ready  to  be  delivered. 

Subsequently,  and  on  the  fifteenth  of  September,  the  lum- 
ber having  been  prepared  and  dressed  according  to  the 
arrangement  before  stated,  was  piled  upon  the  dock  of  the 
plaintiffs,  and  was  in  all  respects  ready  for  deliveiy  by 
plaintiffs,  according  to  the  verbal  agreement  between  them 
and  the  defendants. 

The  plainti&,  on  the  same  day,  gave  notice  to  Pereival 
that  the  lumber  was  ready  for  delivery,  and  requested  him  to 
send  a  boat  and  take  it  away, 

Percival  had  not,  in  fact,  been  notified  by  defendants,  or 
otherwise,  of  the  arrangement  that  he  was  to  ship  the  lom* 
ber,  and  paid  no  attention  to  the  notice  given  him  by 
plaintiffs. 

The  next  day,  which  was  Sunday,  the  lumber,  yet  remain* 
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ing  on  the  dock,  was  consaniGd  by  fire,  with  the  planing 
mill  and  mnch  other  property.  Ko  part  of  the  price  was 
ever  paid. 

The  lamber  ordered,  as  aforesaid,  was  to  be  taken  from  the 
lots  examined  by  defendants,  and  the  lumber  dressed  and 
piled  on  plaintiffs'  dock  was,  in  fact,  all  taken  from  said 
lumber  shown  and  looked  at,  as  aforesaid. 

After  said  verbal  order  or  bargain,  said  defendants  went 
into  the  lumber  yard  with  plaintiffs'  foreman,  and  pointed 
out  to  him  some  of  the  piles  from  which  they  desired  said 
lumber  should  be  manufactured.  Also,  after  said  verbal 
bargain  or  order,  the  defendants  directed  plaintiffs  to  put  the 
lumber  so  bargained  for,  as  aforesaid,  when  it  was  ready,  on 
their,  plaintiffi',  dock,  and  to  notify  said  Percival  when  this 
was  done,  and  told  them  that,  when  tliis  was  done,  said  Per- 
cival, who  was  also  a  lumber  dealer,  would  take  up  a  boat 
and  ship  said  lumber,  and  make  out  the  load  from  his  yard. 
Upon  these  facts  the  referee  decided,  as  matters  of  law,  that 
the  contract  was  void  in  law,  and  that  judgment  should  be 
rendered  for  the  defendants. 

To  the  said  conclusions  of  law,  and  each  of  them,  the 
plaintiffs  duly  excepted. 

The  plaintiffs'  counsel  insists  that  the  conclusion  of  the 
referee,  that  the  contract  was  void  by  the  statute  of  frauds, 
was  erroneous,  upon  two  grounds : 

l«t  That  the  contract  was  a  mixed  one,  for  the  sale  of 
goods  and  for  work,  and,  therefore,  not  within  the  statute ; 
and, 

2d.  That  there  was  a  sufficient  acceptance  and  receipt  of 
the  lumber  by  defendants  to  take  the  case  out  of  the  opera- 
tion of  the  statute. 

As  was  said  by  the  court,  in  CouririgJU  v.  Stewart  (19 
Barb.,  456),  "  it  is  not  easy  to  prescribe  a  test  by  which  to 
determine,  in  every  case,  whether  a  contract  is  for  the  sale  of 
goods,  and,  therefore,  within  the  statute  of  frauds,  or  for 
work,  labor  and  materials,  and  so  not  within  the  statute." 
The  most  accurate  criterion  was  stated,  in  that  case,  to  be,  to 
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inquire  ^^  whether  the  work  and  labor  required.  Id  order 
to  prepare  the  sabject-nkatter  of  the  contract  for  delirerj, 
is  to  be  done  for  the  vendor  himself^  or  for  the  vendee. 
In  the  former  case  the  contract  is  really  a  contract  of  sale, 
while  in  the  latter  it  is  a  contract  of  hiring/'  and  this  is 
repeated  in  Stephens  v.  Santee  (51  Barb.,  545). 

This  test,  it  seems  to  me,  is  manifestly  a  correct  one  when 
it  is  practicable  to  apply  it,  for  very  clearly  if  the  work  and 
labor  is  done  for  the  vendor,  then  the  contract  is  not  one  of 
hiring  by  the  vendee,  and  the  case  is  not  thus  taken  oat 
of  the  statute. 

In  the  case  at  bar  the  contract  was,  I  think,  one  of  sale, 
and  not  one  of  hiring.  The  plaintiffs  were  Inmber  dealers, 
and  also  had  a  planing  mill,  where  they  dressed  and  cnt  Inm- 
ber into  different  sizes  for  sale.  Defendants,  as  the  plaintiff 
W.  H.  Cooke  stated  in  his  testimony,  '^  wanted  to  buy  some 
dressed  lumberj^  and  were  shown  by  the  plaintiffs  through 
their  yard,  where  they  had  lumber  of  the  quality  but  not  of 
the  sizes,  nor  dressed,  as  defendants  wanted  it.  ^  Part  of  it 
was  surfaced,'^  as  the  witness  Cooke  said,  ^^  and  part  of  it  in 
the  rough."  The  kind,  it  seems,  which  defendants  wanted 
were  dressed  clapboards,  matched  ceiling,  and  surfaced  pine. 
These  are  all  such  lumber  as  is  kept  by  dealers  for  sale,  arid 
plaintiffs,  as  Cooke  testified,  '^  had  previously  sold  defendants 
the  same  kind  of  lumber,"  and  when  plaintiffs  took  defendants' 
order  and  agreed  to  furnish  them  such  lumber  it  was  in  sub- 
stance as  well  as  in  form  only  an  agreement  to  sell  them  the 
lumber  specified  at  certain  prices.  The  work  to  be  done 
upon  the  Inmber  was  not  work  which  defendants  had  hired 
plaintiffs  to  do  for  them,  but  it  was  manifestly  work  which 
plaintiffs  were  to  do  for  themselves,  in  putting  their  Inmber 
in  condition  for  sale  to  defendants.  Defendants  did  not  hire 
plaintiffs  to  slit  and  plane  the  lumber.  They  agreed  for  the 
lumber  in  such  condition,  and  though,  it  was  to  be  lumber 
from  certain  piles  in  plaintiff'  yard,  yet  it  was  no  lees  a  pur- 
chasing of  lumber,  and  not  a  hiring  of  plaintifGs  to  manufae 
ture  it.     There  is  a  marked  distinction  between  such  a  tnm» 
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action  and  an  agreement  for  the  manufacture  of  an  article. 
This  was  not  a  manufacturing  of  lumber.  That  existed  in 
solidoy  and  what  was  to  be  done  was  to  put  it  in  marketable 
condition.  It  was  "part  of  it  in  the  rough,"  and  this  was  to 
be  planed  and  matched.  It  was  not  of  the  desired  size,  and  it 
was  to  be  slit.  It  was  in  this  respect  like  the  unthreshed 
wheat,  a  sale  of  which  by  parol,  with  the  agreement  that  it 
should  be  threshed  by  the  vendor,  was  held,  to  be  within  the 
statute.  {Downs  v.  lioss,  23  Wend.,  270.)  The  doctrine 
stated  in  that  case  is,  that  "  if  the  thing  sol4  exist  e;i  solido^ 
the  mere  fact  that  something  remains  to  be  done  to  put  it  in 
a  marketable  condition  will  not  take  the  contract  out  of  the 
operation  of  the  statute. 

This  construction  of  the  contract  in  question  does  not  con^ 
flict  with  the  case  of  Sewall  v.  Jfitch  (8  Cow.,  215),  which  is 
regarded  as  a  leading  case,  for  there  the  nails  contracted  for 
were  not  in  existence.  They  had  to  be  made.  And  so  in  the 
other  cases  cited  by  plaintiflfe'  counsel,  as  in  Groves  v.  Bucks 
(3  Maule  &  Selw.,  78)  the  oak  pins  were  not^  yet  made.  In 
Mead  V.  Case  (33  Barb.,  202),  the  monument  sold  at  the  time 
of  the  sale  had  as  such  no  existence.    In  Stephens  v.  Scmtee 

}51  Barb.,  632),  the  contract  was  specifically  for  work  and 
abor  to  be  performed  by  the  plaintiff  for  the  defendant,  and 
it  was  true  also  that  the  railroad  ties  to  be  furnished  had  at 
the  time  of  the  verbal  agreement  no  existence.  They  were 
to  be  made.  And  so  in  Webster  v.  ZieiUy  (52  Barb.,  482), 
the  subject-matter  of  the  contract  was  one  of  employment 
by  the  defendant  of  the  plaintiff,  in  the  language  of  the 
court,  "  to  take  the  job  and  incur  the  expense  of  purchasing 
hop  roots  for  defendant,  with  a  fixed  compensation,"  and  on 
this  ground  it  was  held  that  the  contract  was  not  within 
the  statate. 

The  transaction  in  question  in  the  case  at  bar  was  a  sale  of 
lumber,  and  not  a  contract  of  hiring,  and  being  by  parol,  and 
no  part  of  the  price  being  paid,  was,  unless  there  was  a  sufii* 
cient  acceptance  and  receipt  by  defendants,  within  the  statute. 

The  next  inquiry  is,  was  there  a  sufficient  acceptance  and 
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receipt  of  the  lumber  by  the  defendants  to  answer  the  require 
ment  of  the  statute.  The  statute  makes  '^  every  contract  for 
the  sale  of  any  goods  for  the  price  of  fifty  dollars  or  more 
void  unless  the  buyer  shall  accept  and  receive  part  of  such 
goods."  (2  R.  S.,  136,  §  3, 1  ed.)  It  is  very  clear,  I  think, 
that  here  has  been  no  such  acceptance  and  receipt  of  the 
lumber  as  the  statute  requires. 

The  position  of  appellants'  counsel  is,  that  the  placing  of 
the  lumber  when  ready  for  delivery  on  the  dock  and  notifying 
Percival  to  come  and  take  it  away,  in  pursuance  of  the  direc- 
tion of  the  defendants,  amounted  to  such  acceptance  and 
receipt  of  it  as  satisfied  the  statute. 

Even  if  this  was  such  a  delivery  as  would  have  transferred 
the  property  to  the  purchaser  under  the  common-law  rule,  it 
cannot  be  said  to  be  an  acceptance  of  it  by  the  defendants. 
Nor  can  this,  with  what  the  defendants  had  done  prior  to  the 
act  of  piling,  measuring,  and  notifying  Percival,  be  deemed, 
as  plaintiff's  counsel  claims  it  was,  an  acceptance  of  the  lum- 
ber by  defendants,  as  a  fulfilment  by  plaintiffs  of  the  contract. 

In  this  case,  there  could  have  been  no  acceptance  by 
defendants  before  the  lumber  was  prepared  for  deliveiy.  It 
was  not  before  that,  as  the  referee  finds,  ^^  in  a  condition  to 
be  delivered  or  accepted."  The  defendants  had  not  by  them-* 
selves,  or  their  agent,  done  any  act  in  respect  to  it,  and  with- 
out some  act  amounting  to  an  acceptance  there  could  be 
none.  In  Hodgers  v.  Phillips  (40  N.  Y.  R.,  519),  the  defend- 
ants in  New  York  gave  verbal  orders  for  175  or  200  tons  of 
coal,  and  directed  that  it  be  delivered  '^  on  board  at  Rich- 
mond, near  Philadelphia,  in  the  customary  manner."  No 
particular  barge  or  boat  was  designated.  The  coal  was 
delivered  by  plaintiff  on  board  a  coal  barge  at  Richmond, 
and  a  bill  of  lading  taken  by  which  it  was  to  be  transported 
to  New  York,  and  delivered  to  defendants  there,  pursuant  to 
defendants'  directions.  And  yet  this  was  held  no  acceptance 
under  the  statute  of  frauds.  The  court  say :  "  Up  to  the 
time  when  the  coal  was  lost  by  the  sinking  of  the  vessel 
having  it  on  board,  no  act  was  per/armed  hy  the  defendants 
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from  which  it  conld  be  colorablj  claimed  that  they  had 
accepted  the  coal,  or  become  invested  with  the  title  to  it." 
It  was  assumed  by  the  court  in  that  case,  that  there  was  a 
sufficient  delivery  to  vest  the  title,  at  common  law,  but  it 
was  held  that  something  more  was  necessary  to  answer  the 
requirement  of  the  statute  of  frauds,  as  is  implied  in  what  is 
above  quoted,  the  performance  of  some  act  of  express  or 
implied  acceptance. 

The  rule  stated  by  Story  in  his  Treatise  on  Sales,  to  the 
effect  that  "  there  must  be  not  only  such  an  actual  delivery 
by  the  seller  as  to  destroy  all  further  claim  of  lien,  or  stoppage 
in  transitu  on  his  part,  but  also  such  an  actual  cuseepto/nee  by 
the  buyer  as  to  disable  him  from  objecting  to  the  quantity  or 
quality  of  the  goods,''  was  approved  by  tiie  court  in  the  fol* 
lowing  words : 

^'  This  broad  and  explicit  exposition  of  the  acceptance 
necessary  to  give  validity  to  the  contract,  and  stand  in  place 
of  a  writing,  is  founded  upon  numerous  English  cases  on  the 
construction  of  the  statute  in  England,  from  which  ours  is 
copied,^  citing  a  number  of  English  cases.  (See  Rodgers  v. 
PhiUips^  sfwpra^  pp.  630  and  531.) 

Although  it  may  be  said,  perhaps  that  the  rule  from  Story 
was  not  adopted  in  its  full  extent  in  that  case,  yet  it  is  stated 
therein,  that  the  rule  is  unquestioned  that  to  take  a  case  out 
of  the  statute,  there  piust  be  something  more  than  such  a 
delivery  as  would  change  the  title,  and  place  the  goods  at  the 
risk  of  the  buyer,  if  the  contract  was  in  writing. 

In  Shindler  v.  Sbtistan  (1  Coms.,  269),  the  court,  in  effect, 
adopt  the  rule  above  stated  from  Story.  Judge  Wbioht  says : 
"  The  best  considered  cases  hold  that  there  must  be  a  vest- 
ing of  the  possession  of  the  goods  in  the  vendee,  as  absolute 
oiwner,  discharged  of  all  lien  for  the  pries  on  the  part  of  the 
vendor,  and  an  ultimate  acceptance  and  receiving  of  the  pro- 
perty by  the  vendee,  so  unequivocal  that  he  shall  have  pre- 
cluded himself  from  taking  any  objection  to  the  quantum  or 
quality  of  the  goods  sold."  And  again :  ^^  I  think  I  may 
affirm  with  safety,  that  the  doctrine  is  now  clearly  settled, 

LUTBINQ — ^VOU  V.        82 
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that  there  must  be  not  only  a  delivery  by  the  seller,  bnt  an 
ultimate  acceptance  of  the  possession  of  the  goods  by  the 
buyer,  and  that  this  delivery  and  acceptance  can  only  be 
evinced  by  unequivocal  acts  independent  of  the  proof  of  the 
contract."  Judge  GiLBDiNSS,  in  the  same  case,  after  referring 
to  Philips  V.  BiatoUi  (3  B.  &  C,  511),  in  which  the  court 
says  that,  ^^  to  satisfy  the  statute  there  must  be  a  delivery  by 
the  vendor,  with  the  intention  of  vesting  the  right  of  posses- 
sion in  the  vendee,  and  there  must  be  an  actual  acceptance 
by  the  latter  with  the  intent  of  taking  possession  as  owner," 
says :  ^^  This  I  apprehend  is  the  correct  rule,  and  it  is  obvious 
that  it  can  only  be  satisfied  by  something  done,  subsequent  to 
the  sale,  unequivocally  indicating  the  mutnal  intentions  of 
the  parties." 

In  the  case  at  bar,  it  cannot  be  pretended  that  anything 
was  done  by  the  parties  coming  up  to  this  requirement 

The  result  of  the  views  above  expressed  is  that  the  jud^ 
ment  is  right,  and  must  be  afi^med  with  costs. 

Judgment  affirmed. 


Ohattnoey  S.  Trrus,  Appellant,  v.  The  Psbsidbnt,  Diseo- 

TORS  AND  FlEST  CoMPANY  OF  THE  GbEAT    WsSTBBN  TuEH- 

PISE  Road,  Bespondents. 

• 

(General  Tkbx,  Third  Befarticest,  Jaitctart,  1872.) 

A  general  resolution  of  a  corporation  provided  that  certificates  of  its  stodc 
should  he  signed  hy  its  president  and  treasurer. 

Wd^  that  the  company  was  liable  for  money  advanced  to  the  treasurer, 
upon  certificates  of  shares  of  stock  of  the  company,  signed  in  con* 
formity  with  such  resolutions,  issued  to  the  treasurer  himself,  although 
the  shares  were,  in  fact,  spurious  and  fi*audulently  issued ;  it  api>eariDg 
that  they  were  taken  hy  the  plahitiff  in  good  faith. 

The  case  of  ClaJUn  v.  The  Farmer^  and  CUism^  Bank  (35  N.  Y.,  29S)^ 
considered  and  distinguished. 

Appeal  from  a  judgment  rendered  in  &vor  of  the  defend- 
ants upon  the  report  of  a  referee.  The  facts  appear  in  the 
opinion. 


1872.]  OF  THE  STATE  OF  NEW  YORK.  251 

Titus  V.  The  President,  etc.,  of  the  Great  Westem  Turnpike  Road. 
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A.  J.  Parker^  for  the  plaintiff. 

P,  F.  Cooper^  for  the  defendant. 

Present — ^Miller,  P.  J.,  Potter  and  Pabkeb,  JJ. 

Pabkeb,  J.  This  is  an  appeal  from  a  judgment  rendered 
m  favor  of  the  defendants  on  the  report  of  a  referee.  The 
action  was  brought  to  recover  damages  for  negligent  and 
fraudulent  acts  of  the  defendants'  president  and  treasurer,  in 
issuing  spurious  certificates  of  the  stock  of  the  company,  on 
the  faith  and  security  of  which  the  plaintiff  loaned  money  to 
the  party  holding  them. 

The  referee  found,  as  facts,  that,  on  or  about  December  19, 
1870,  one  McQnre,  the  treasurer  of  the  defendants,  pre- 
sented to  the  plaintiff  two  certificates  of  the  defendants' 
stock,  signed  by  Jacob  H.  Ten  Eyck  as  president,  and  by 
said  McClure  as  treasurer,  add  having  the  seal  of  the 
company  attached,  each  of  which  certificates  certified  that 
McClure  was  the  owner  of  500  shares  in  the  stock  of 
the  defendants ;  and  upon  the  credit  of  those  certificates, 
which  were  offered  as  collateral  security  to  the  note  of  said 
McClure,  dated  on  that  day,  and  payable  two  days  after  date, 
with  interest,  he  obtained  from  the  plaintiff  the  sum  of 
$1,855,  the  plaintiff,  at  the  time  of  i*eceiving  said  certificates, 
knowing  that  the  said  McClure  mentioned  in  the  body 
of  said  certificates  was  the  same  person  who  had  signed 
the  same  as  treasurer.  That  said  certificates  were  drawn  up 
in  the  form  prescribed  by  the  by-laws  of  the  defendants,  and 
were  signed  by  the  two  officers  of  the  company,  both  of 
whom  were  directed  and  required,  by  a  general  resolution 
of  the  defendants,  to  sign  Certificates  of  the  defendants'  stock 
in  cases  where  stock  was  transferred  on  defendants'^books. 

That  there  was  no  by-law  of  the  defendants  making  any 
exceptions  as  to  the  form  of  the  certificate,  or  as  to  the  offi- 
cers who  were  to  sign  it  when  issued  to  the  treasurer  or 
the  president  of  the  company.  That  the  said  McClure 
delivered  to  the  plaintiff,  indorsed  upon  the  said  two  certifr 
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cates  of  stock,  as  part  of  the  security  for  the  loan,  an  assign- 
ment and  power  of  attorney  in  blank,  signed  by  the  said 
McClure. 

That  when  the  plaintiff  took  said  certificates  from  said 
McClure,  he  had  not  any  knowledge  or  suspicion  that  they 
did  not  represent  stock  of  the  company,  and  thought  they 
were  genuine  and  good  certificates  of  stock. 

It  was  conceded  on  both  sides,  upon  the  trial,  that  the 
certificates  were  spurious  and  unauthorized,  and  did  not  repre- 
sent actual  stock,  and  so  the  referee  found;  and  he  also 
found  that  the  plaintiff  had  sustained  loss  by  means  of  the 
transaction  in  question  to  the  amount  of  the  money  advanced 
on  the  certificates,  with  interest. 

The  referee's  conclusions  of  law  were :  1st.  That  the  gene- 
ral power  given  to  the  treasurer  of  the  defendants  to  sign 
certificates  of  stock  did  not  authorize  him  to  sign  certificates 
in  his  own  name  or  favor.  2d.  That  no  recovery  can  be  had 
in  this  action  by  the  plaintiff  against  the  defendants,  as  such 
defect  appeared  upon  the  face  of  the  certificates,  and  he  had 
notice  of  it  at  the  time  he  took  them.  And  hence  he  held 
the  defendants  were  entitled  to  judgment,  and  dismissed  the 
complaint. 

The  legal  propositions  upon  which  the  decision  of  the  case 
by  the  referee  rests,  and  which  are  urged  by  the  counsel  for 
the  defendants  in  support  of  the  judgment,  are, 

1st.  That  McClure,  the  treasurer,  had  no  right  to  sign  cer- 
tificates of  «tock  held  by  himself;  and, 

2d.  That  the  plaintiff,  when  he  took  the  certificates  in 
question,  signed  by  McClure,  saw  that  they  were  not  properly 
signed,  and  therefore  had  notice  of  their  irregularity  and 
invalidity,  and  consequently  cannot  look  to  the  defendants  to 
make  them  good. 

The  principle  upon  which  defendants'  counsel  contend  that 
McClure  had  no  right  to  sign  certificates  of  his  own  stock  is, 
that  he  was  an  agent  of  defendants,  and  that  an  agent  cannot 
certify  in  his  own  fa/oor  /  and  the  cases  of  Clafiin  v.  Farmr 
eri  wnd  OitiBens*  Bank  (25  N.  Y.,  2^3),  and  JSTew  York  and 
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N&vo  Haven  RaUroad  Company  v.  Schuyler  (34  id.,  80, 64), 
are  cited  in  support  of  it. 

In  the  first  of  these  two  cases  the  president  of  the  bank,  who 
had  a  general  authority  to  certify  checks  upon  the  bank  as 
good,  drew  his  own  checks  upon  the  bank,  and  certified  them  in 
his  character  of  president.  It  was  held,  that  the  certification 
of  the  checks  was  virtually  an  acceptance  of  them  by  the  bank. 
Sblden,  Ch.  J.,  in  his  opinion,  says :  "  The  only  question  in 
this  case  which  seems  to  me  to  require  serious  consideration  is, 
whether  Mr.  Houghton  could  bind  the  bank  by  accepting 
checks  or  drafts  drawn  by  himself.  It  is  a  well  settled  rule 
of  the  law  of  agency,  to  which  I  apprehend  there  is  no 
exception,  that  no  person  can  act  as  the  agent  of  both  parties, 
although  he  himself  have  no  interest  on  either  side ;  nor  can 
he  act  as  agent  in  regard  to  a  contract  in  which  he  has  any 
interest,  or  to  which  he  is  a  party,  on  the  side  opposite  to  his 
principal.  In  the  present  case,  Mr.  Houghton,  as  the  drawer 
of  the  checks,  was  the  party  with  whom  the  contract  of 
acceptance  was  primarily  made,  and  stood,  therefore,  pre- 
cisely in  those  opposite  relations  which  the  rule  referred  to 
forbids." 

In  New  York  and  New  Ha/oen  Rail/road  v.  Schuyler^  the 
rule  above  adverted  to  was  not  applied  to  the  case  of  an 
oflScer  of  a  corporation  signing  the  certificate  of  his  own 
stock ;  for,  although  the  general  rule  was  stated  that  '^  an 
officer  or  agent  is  not  permitted,  under  a  general  power,  to 
certify  in  his  own  favor "  (citing  Clajlin  v.  Fa/rTfier^  and 
Citizen^  BanTi)^  yet  the  court  went  on  to  show  that  the  case 
was  clear  of  the  rule,  because  of  the  acquiescence  of  the 
company  in  the  acts  of  the  agent  in  so  certifying ;  and  the 
company  was  held  liable  for  the  spurious  stock  so  certified. 
Under  a  sufficient  authority  from  the  company,  then,  accord- 
ing to  the  doctrine  of  this  case,  an  officer  may  certify  his  own 
stock. 

Had  not  Mcdure,  as  treasurer  of  the  defendants'  company, 
sufficient  authority  to  sign  certificates  of  his  own  stock,  as 
shown  by  the  facts  in  the  case  t    The  case  is  not  like  that  of 
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Clafiin  V,  Farmer^  and  dtizena*  Bank.  There  the  certify 
ing  of  the  checks  was  the  making  of  a  contract  by  the  presi 
dent,  as  such,  witli  himself,  as  an  individQal,  imder  a  mere 
general  permission  to  him  to  certify  checks.  The  constrac- 
tion  of  such  a  permission  was  very  properly  held  not  to 
authorize  him  to  make  such  a  contract  Presumptively,  the 
intention  in  giWng  the  general  authority  did  not  include  such 
a  case,  one  out  of  the  ordinary  course  of  business  and  con- 
trary to  business  and  legal  rules,  and  one  entirely  unneces- 
sary to  the  orderly  course  and  management  of  the  business 
of-  the  company.  Plainly,  in  that  case,  the  act  in  qnestion 
was  not  authorized  by  the  general  authority. 

But,  in  regard  to  certificates  of  stock,  they  are  a  necessary 
part  of  the  machinery  by  which  the  business  of  corporations 
is  carried  on.  They  are  issued  to  every  stockholder  as  the 
evidence  of  his  stock ;  to  the  ofScers  as  well  as  to  the  other 
stockholders. 

The  defendants  in  the  case  at  bar,  by  their  by-laws,  pre- 
scribed the  form  in  which  certificates  of  stock  should  be 
issued,  and  by  a  general  resolution  directed  and  required  thtt 
all  such  certificates  should  be  signed  by  the  president  ami 
treasurer  of  the  company,  making  no  exception  in  regard  to 
the  certificates  of  stock  held  by  such  president  or  treasurer. 
Now,  it  is  common,  if  not  necessary,  that  these  ofllcers  are 
stockholders  of  the  coi'poration ;  and  this  fact  cannot  but 
have  been  known  to  defendants  when  the  by-laws  and  reso- 
lutiou  were  adopted ;  and  as  no  exception  was  made  in  regard 
to  the  issuing  and  signing  of  certificates  to  those  officers,  I 
think  such  certificates  must  be  deemed  covered  by  the  reso- 
lution. 

There  are  no  grounds,  as  in  the  case  of  Claflin  v.  The 
Pa/rmeri  and  GMzenff  JBank,  for  presuming  an -intention  to 
the  contrary.  In  the  case  at  bar  the  resolution  does  not,  as 
in  that  case,  authorize  the  making  of  contracts  for  the  com- 
pany, but  it  directs  the  performance  of  a  mere  ministerial  act 
necessary  to  the  orderly  conduct  of  its  business,  in  regard  tf 
well  to  the  officers'  stock  as  to  that  of  other  stockholders. 
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In  tho  signing  of  the  certificates  of  his  own  stock,  there  is 
no  such  antagonism  between  him  and  the  company,  as  in  the 
case  of  the  contract,  and  it  is  not  to  be  presumed  that  tite 
company  intended  when  it  imposed  upon  these  ofiicers  the 
duty  of  signing  the  certificates  of  stock  issued  by  the  com- 
pany, that  in  every  case  of  transfer  or  purchase  of  stock  by 
them  a  new  authority  should  be  given  by  a  new  resohition  of 
the  company  for  the  performance  of  the  necessary  ministerial 
acts,  to  perfect  such  transfer  or  purchases. 

The  officer  who  signs  certificates  of  his  own  stock  no  more 
really  assumes  h  relation  of  opposition  to  the  company  than 
does  the  officer  who  enters  the  statement  of  his  own  stock  in 
the  books  of  the  company,  and  the  authority  of  such  officer 
or  clerk  who  keeps  the  books  under  a  general  authority  to 
make  an  entry  therein  of  the  stock  held  by  him  might  as 
well  be  questioned  as  that  of  McClure  to  sign  a  certificate  of 
his  stock. 

In  either  case  the  &ir  and  reasonable  construction  of  the 
general  authority  would  allow  such  officers  to  enter  or  certify 
their  own  stock  as  they  do  that  of  others. 

I  have  no  donbt  that  under  the  by-laws  and  resolution  of 
the  defendants  the  treasurer  (McClure)  was  authorized  to  sign 
certificates  of  his  own  stock.  If  I  am  correct  in  this  construc- 
tion of  the  authority  given,  it  follows  that  the  decision  of  the 
referee  in  his  first  conclusion  of  law  was  erroneous,  and  that 
his  second  conclusion,  based  upon  the  first,  was  also  erroneous. 

Ko  question  was  made  but  that  the  defendants  would  be 
liable  for  the  fraud  or  negligence  of  their  president  and  treas- 
urer in  issuing  the  certificates  of  spurious  stock  if  they  had 
the  right  to  sign  certificates  of  their  own  stock.  The  lia- 
bility of  the  principal  for  such  acts  of  its  agent  was  distinctly 
affirmed  in  the  N.  T.  and  N.  H.  B.  R.  Co.  v.  Schuyler^  and 
in  Brvff  v.  Mali  (36  N.  Y.,  200).  In  this  case  the  cause 
of  action  was  made  out,  and  the  plaintiff  should  have  had 
judgment  in  his  favor.  The  judgment  must  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

Judgment  reversed. 
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Samuel  E.  Gabdneb,  Respondent,  v.  Levi  Bain,  Appellant. 
(Gbhbral  Tbbm,  Thibd  Bbpabtmbnt,  Noyshbbb,  1871.) 

Upon  a  sworn  complaint  in  writing,  charging  that  plaintiff  *'of,&c,  and 
keeper  of  a  saloon  in  the  town  of  C,  is  a  disorderly  person,  by  allowing 
drunkenness  and  gambling  in  his  saloon  by  men  and  boys,  contrary,&c.  ,'*  a 
warrant  was  issued  by  a  justice  of  the  peace,  reciting  the  accusation  in 
the  words  of  the  complaint,  and  directing  plaintiff's  arrest  as  a  disorderly 
person. — Beld^  that  it  was  a  sufficient  protection  to  parties  acting 
under  it,  inasmuch  as  the  complaint  stated  facts  firom  which  the 
justice  might  have  concluded  that  the  plauitiff  had  committed  an  offence 
under  the  statute  (1  R  S.,  688),  which  provides  that  ^*all  keepers  of 
houses  for  the  resort  of  drunkards,  tipplers  or  gamesters  *  *  *  ahall  b« 
deemed  disorderly  persons,"  and  was  therefore  sufficient  to  give  the  jus- 
tice jurisdiction. 

Appeal  by  defendant  from  a  judgment  rendered  for  the 
plaintiff  upon  the  verdict  of  a  jury.  The  facts  are  stated  in 
the  opinion. 

H.  E.  AndrewBj  for  plaintiff. 

Daniel  SkddoTiy  for  defendant. 

Present — Daniels  and  Pabkeb,  JJ. 

Pabkeb,  J.  This  action  is  for  false  imprisonment  and  was 
commenced  May  28th,  1866.  The  defence  is  justification 
under  legal  process.  The  jury  found  a  verdict  of  fifty  dol- 
lars for  the  plaintiff.  The  case  comes  up  on  appeal  by  the 
defendant  from  the  judgment,  and  from  an  order  denying  a 
new  trial. 

On  the  12th  of  April,  1866,  the  defendant  and  others  made 
complaint  in  writing  under  oath  to  William  Wright,  a  justice 
of  the  peace,  as  follows : 

**  OoLiTMBiA  County,  m.  :  Levi  Bain,  Hiram  Miller,  Philo 
Melius,  and  John  P.  Bain,  being  duly  sworn,  say :  That 
Samuel  E.  Gardner  of  the  said  county,  and  keeper  of  a  saloon 
in  the  town  of  Copake,  is  a  disorderly  person  by  allowing 
drunkenness  and  gambling  in  his  saloon,  by  men  and  boys, 
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contrary  to  the  meaning  of  the  statute  in  such  case  made  and 
provided.  Wherefore  the  said  complainants  pray  that  he 
may  be  apprehended  and  dealt  with  according  to  law." 

This  complaint  was  signed  and  sworn  to  by  the  defendant, 
and  the  other  persons  therein  named,  before  the  said  justice, 
who  thereupon  issued  a  warrant  to  any  constable  of  said 
county,  commanding  him  to  take  the  said  Gardner  and  bring 
him  before  the  said  justice  for  examination  as  a  disorderly 
person.  The  warrant  recites  the  accusation  in  the  words  of 
the  complaint.  The  defendant  received  the  warrant  from  the 
justice,  delivered  it  to  a  constable,  and  told  him  to  arrest 
Gardner  and  bring  him  before  the  justice,  which  was  done. 

Upon  the  trial  of  the  case  at  bar  when  the  plaintiff  rested, 
having:  shown  these  &ct8,  the  defendant  moved  for  a  nonsuit 
upon  the  grounds,  among  others  : 

1st.  That  the  complaint  ana  the  warrant  are  sufficient  to 
protect  the  parties. 

2d.  That  if  not  fully  sufficient  the  justice  passed  upon  the 
same,  obtained  jurisdiction,  and  all  parties  are  protected. 

The  court  denied  the  motion  and  defendant  excepted.  } 
am  inclined  to  think  the  nonsuit  should  have  been  granted. 

The  statute  under  which  the  warrant  was  issued  provides, 
that  "  all  keepers  of  houses  for  the  resort  of  *    *    * 
drunkards,  tipplers  or  gamesters    *    ♦    ♦    shall  be  deemed 
disorderly  persons."    (1  R.  S.,  638,  1st  ed.) 

It  is  said  by  the  plaintiff's  counsel,  that  the  complaint 
does  not  accuse  plaintiff  of  being  such  a  person  as  the  statute 
makes  a  disorderly  person,  inasmuch  as  it  does  not  aver  that 
he  was  the  keeper  of  a  house  for  the  report  of  drunkards, 
tipplers  or  gamesters. 

This,  it  is  true,  is  not  distinctly  averred ;  but  there  are 
facts  stated  in  the  complaint  from  which  the  magistrate 
might,  perhaps,  conclude  that  he  did  keep  such  a  house ; 
facts  fairly  calling  upon  him  to  judge,  and  which,  we  may 
reasonably  conclude,  in  his  judgment,  amounted  to  proof  of 
the  charge  that  the  accused  was  a  disorderly  person. 

When  it  is  said  in  the  complaint  that  he  was  a  disorderly 
Lansijto — Vou  V.        38 
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person^  by  allowing  drunkenness  and  gambling  bj  men  and 
boys  in  his  saloon,  contrary  to  the  meaning  of  the  statate,  it 
may,  I  think,  be  fairly  inferred  that  the  magistrate  under- 
stood that  such  allowance  was  habitual,  and  necessarily 
involved  the  habitual  resort  to  the  saloon  of  the  pera^^ns 
described,  and  hence  that  he  was  the  keeper  of  a  house  for 
the  resort  of  such  persons.  The  facts  stated  are,  at  all  events, 
sufficient  to  call  for  the  judicial  consideration  of  the  officer, 
and  such  as  fairly  tend  to  prov^e  the  chai^  made  in  the  com- 
plaint. If  this  is  so,  the  complaint  is  sufficient  to  give  the 
justice  jurisdiction  to  issue  the  warrant,  and  that  constitutes 
a  justification  to  the  defendant  for  delivering  it  to  the  con- 
stable and  directing  him  to  execute  it. 

The  cases  cited  by  the  appellant  abundantly  sustain  the 
doctrine  above  referred  to.  See  Stewart  v.  Hawley  (21 
"W^en  j.,  552),  in  which  the  complaint  was  that  the  aocased 
was  personally  engaged  in  circulating  a  memorial  to  the 
legislature  on  Sunday,  which  was,  in  fact,  no  offence,  and  no 
averment  was  made  that  he  had  committed  any  offence, 
except  what  is  contained  in  that  statement,  and  the  conrt 
says  :  "  It  cannot  be  doubted  that  the  justice,  by  means  of 
the  complaint  in  this  case,  and  the  warrant  issued  thereon, 
acquired  jurisdiction  over  the  subject-matter  and  the  person 
of  the  defendant,  and  that  his  errror,  if  any,  was  an  error 
of  judgment.  See,  also,  Ilarman  v.  Brotitereon  (1  Denio, 
587,  and  cases  there  cited) ;  Matter  of  Favlhner  (4  Hill,  598) ; 
Landt  v.  Ililta  (19  Barb.,  283) ;  Stanton  v.  SoheU  (3  Sandf. 
S.  C.  Rep.,  328) ;  Von  Latham  v.  Zi%  (38  Barb.,  339) ;  and 
SMnnion  v.  KeUey  (18  N.  Y.  R,  355),  all  of  which  hold  the 
same  doctrine.     The  cases  relied  upon   by  the  respondent  I 

are  not  in  conflict  with  that  doctrine.  In  Wa^  v.  Oreen  (5 
Park.  Or.  R.,  185),  it  was  held  that  the  warrant  recited  no 
offence,  all  the  statement  being  that  the  %cenaed  ^^  did  will- 
fully and  maliciously  unhook  the  traces  of  the  harnessed  a 
span  of  horses  then  hitched  to  the  wagon  then  owned  or  in 
possession  of  said  deponent ;"  no  offence  was  alleged,  and  the 
fact  set  forth  pointed  to  none ;  so  it  might  well  be  aaid  that 
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the  affidarit  recited  no  offence.  There  was  nothing  from 
which  an  offence  could  be  spelled  out;  nothing,,  as  in  the 
case  at  bar,  tending  to  prove  any  offence,  or  which  we  have 
any  ground  for  inferring  that  the  officer  adjudged  sufficient 
proof  that  any  legal  offence  had  been  committed. 

Rogers  v.  MvUiner  (6  Wend.,  597)  was  the  case  of  tlie 
defendant  having  obtained  from  a  justice  of  the  peace  a  civil 
warrant  against  the  plaintiff,  who  was  a  freeholder,  without 
an  oath,  on  which  he  was  arrested ;  and  the  question  here 
under  consideration  was  not  in  the  case.  Percival  v.  Jones 
(2  J.  C,  49)  was  a  suit  against  a  justice  of  the  peace  for  issu- 
ing an  execution,  on  which  Percival,  the  defendant  in  the 
execution,  was  arrested,  he  not  being  a  freeholder,  and  hav- 
ing a  family,  as  he  informed  the  justice,  and,  therefore,  being 
exempt  by  statute  from  arrest ;  and  it  was  held  that  the  jus- 
tice was  liable,  which  is  the  whole  case. 

The  appellant's  counsel  quotes  from  the  opinion  in  this 
case  the  remark  that  ^'  mere  ministerial  officers,  who,  as  such, 
issue  or  execute  process,  cannot  nor  ought  not  to  be  responsi- 
ble, so  long  as  the  court  from  which  it  issues  has  general 
jurisdiction  to  award  such  process ;  hut  the  party  who  sties 
out  the  process  does  it  at  his  perU^  and  he  is  responsible^* 
That  is  undoubtedly  true.  If  the  justice  had,  by  direction 
of  the  party  in  that  case,  issued  an  execution  against  the  per- 
son of  the  defendant  therein,  such  party  would,  no  doubt,  have 
been  liable.  The  issuing  of  an  execution  by  the  justice  was 
a  mere  ministerial  act,  in  no  respect  judicial ;  so  it  was  held 
in  that  cftse.  In  the  case  at  bar  the  warrant  was  the  result 
of  the  judicial  act  of  the  justice,  who,  as  we  have  shown,  had 
jurisdiction  to  issue  it.  Its  service  was,  therefore,  lawful. 
The  party  and  the  constable  were  alike  protected  by  it. 

From  the  case  of  Curry  v.  Pr ingle  (11  J.  R.,  444),  the 
learned  counsel  quotes  the  statement  that  "  the  rule  is  strict 
that  on  account  of  special  and  limited  jurisdiction  the  party 
becomes  a  trespasser  who  extends  the  power  of  the  court  to  a 
case  to  which  it  cannot  he  lawfully  extended P  That  rule 
has  no  application  to  the  question  under  consideration  in  the 
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case  at  bar,  whether  the  complaint  was  sufficient  to  give  the 
justice  jurisdiction. 

The  case  of  Vredenhurgh  v.  Hendricks  (17  Barb.,  181) 
recognizes  the  doctrine  under  which  we  hold  that  the  jiistice 
in  the  case  at  bar  obtained  jurisdiction,  where  the  court 
declare  that  "  there  must  be  an  affidavit,  and  that  affidavit 
must  contain  evidence  which  in  the  judgment  of  the  officer 
amounts  to  proof  of  the  charge." 

In  Comfort  v.  Fulton  (13  Abb.,  276),  it  was  held  that  the 
act  charged  as  an  offisnce,  to  wit :  the  digging  and  carrying 
away  from  complainants  field  potatoes,  to  the  value  of  three 
dollars,  was  no  offence,  and  that  the  statement  under  oath 
by  the  complainant,  that  his  son  informed  him  of  the  fact, 
was  no  evidence  thereof.  So  that  the  justice  obtained  no 
jurisdiction  to  issue  a  warrant  for  a  criminal  offence  as  to 
proof  of  the  fact.  Peckham,  J.,  says :  "  Here  was  nothing 
more  nor  so  much  in  fact  than  if  the  son  had  come  into  court 
and  stated  without  oath  that  he  saw  this  plaintiff  commit  this 
offence.    That  would  not  be  claimed  to  be  sufficient.*' 

This  does  not  conflict  with  the  doctrine  above  stated.  I 
think  the  sworn  complaint  in  the  case  at  bar  was  sufficient  to 
give  the  justice  jurisdiction  to  issue  the  warrant,  and  if  so, 
the  defendant  was  protected  by  it,  and  the  arrest  of  the  plain- 
tiff under  it  fully  justified.  The  plaintiff  should  have  been 
nonsuited,  and  the  judgment  and  order  denying  a  new  trial 
must  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

New  trial  granted. 
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Edward  H.  Ruloff,  Plaintiff  in  Error,  v.  Thb  People,  Ac, 

Defendants  in  Error. 

(Genbbal  Tbbh,  Thibd  Depabticsnt,  Februabt,  1871.) 

On  the  trial  of  an  indictment  for  murder  in  the  first  degree,  it  appeared 
that  the  prisoner  j[as  it  was  claimed  by  the  prosecution)  and  two 
others  had  bmrglariously  entered  a  store  in  the  night,  and,  having  col- 
lected proper^  for  removal,  were  discovered  by  the  deceased  and  a  fel- 
low-clerk, who  had  been  sleeping  there ;  the  prisoner  and  one  of  his 
accomplices  ran  out,  while  the  third  burglar,  arrested  and  disabled  by 
the  clerks,  called  for  help ;  and  the  two  who  had  gone  out  returning, 
the  clerks  left  the  disabled  burglar  to  meet  them;  the  deceased 
encountered  one  of  the  burglars  and  obtained  the  mastery  of  him ;  the 
remaining  burglar  fired  several  shots  at  the  other  clerk,  and  then  approach- 
ing the  deceased,  at  the  distance  of  a  few  inches,  fired  a  ball  into  his  head, 
causing  his  death.  —  Heldf  that  it  was  for  the  jury  to  say  whether  the 
deceased  was  unnecessarily  engaged  in  an  attempt  to  kill. 

Mention  to  the  Jury  of  the  fact  that  the  prisoner  had  not  testified,  and  that 
the  only  recital  of  the  incidents  of  the  killing  was  by  one  of  the  clerks, 
made  by  the  judge  in  his  charge,  while  commenting  upon  the  testimony, 
is  not  to  be  regarded  as  conveying  an  impression  that  an  un&vorable 
inference  is  to  be  drawn  fh>m  the  fact  that  the  prisoner  had  not  been 

8W<M71. 

Nor,  under  such  testimony,  is  it  error  if  the  judge  instruct  the  jury  that 
the  prisoner  is  not  entitled  to  the  most  lenient  construction  of  his  motives. 

And  it  is  competent,  in  such  case,  to  prove  combination  or  conspiracy 
between  those  alleged  to  have  been  engaged  in  the  burglary,  and  to  sub- 
mit photographs,  taken  of  the  burglars  after  death,  to  witnesses,  and  to 
permit  them  to  use  the  stereoscope,  in  order  to  identify  them  as  former 
asflociates  and  confederates  with  the  prisoner. 

The  prisoner  was  tried  upon  an  indictment  and  convicted 
of  murder  in  the  first  degree,  at  the  Broome  county  Ojer  and 
Terminer,  and  brought  error  to  this  court. 

It  was  shown  by  the  prosecution  that  an  attempt  had  been 
made  to  commit  burglary  at  a  store  in  Binghamton  on  the 
night  of  August  17, 1870.  .Herrick,  the  deceased,  was  at  the 
time  a  clerk  in  the  store,  and  he  and  Burrows,  a  clerk  in 
the  same  store,  were  sleeping  there  at  the  time  of  the 
attempted  burglary,  and  were  awakened  from  sleep  by  the 
presence  of  the  burglars,  who  w^re  three  in' number,  and  had 
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collected  property  together  in  packages  for  removal.  One  of 
the  burglars  was  seized  by  Burrows,  thrown  down,  and  seri- 
ously injured ;  his  confederates  escaped  from  the  store,  but 
returned  on  hearing  his  cries  for  help,  when  the  clerks,  who 
were  engaged  with  the  remaining  burglar,  went  to  meet  them. 
UliQ  deceased  encountered  the  first  of  the  approaching  bur- 
glars, and  the  other,  coming  up  the  stairs  leading  into  the 
store,  fired  several  shots,  which  splintered  the  wood  work  and 
caused  the  splinters  to  strike  and  wound  Burrows,  who  was 
going  toward  him  and  at  whom  the  shots  w^re  fired.  Thia 
last  burglar,  who  was  alleged  to  be  the  prisoner,  then  went 
forward  to  where  the  deceased  was  clenched  with  and  held 
the  remaining  burglar  at  a  disadvantage,  and,  placing  his 
pistol  within  a  few  inches  of  his  head,  shot  him,  causing  his 
death  soon  after.  The  three  burglars  then  fled  from  the 
building. 

It  also  appeared  that  two  bodies  were  taken  soon  after  from 
the  Chenango  river  in  the  immediate  vicinity  of  the  store,  and 
that  the  track  of  two  persons  had  been  discovered  leading  to  the 
river  from  the  store,  on  the  day  succeeding  the  homicide. 
Evidence  was  given  to  identify  these  bodies  as  those  of  two  of 
the  burglars ;  and  it  was  claimed  by  the  prosecution  that  they 
were  the  bodies  of  the  two  w^ho  had  been  engaged  in  the 
struggles  with  the  deceased  and  Burrows,  and  that  the  prisoner, 
who  was  arrested  a  few  days  after  the  homicide,  while 
attempting  to  make  his  way  out  of  the  village  along  the  rail- 
road track  in  the  dead  of  night,  and  who  was  uninjured,  was 
the  missing  or  third  burglar. 

Evidence  was  given  to  show  that  the  allied  deceased  bur^ 
glars  were  Davenport  and  Jarvis  by  name,  and  that  those 
persons  had  been  the  intimate  companions  aiid  associates  of 
Ruloff,  the  plaintiff  in  error,  and,  besides  other  evidence 
of  their  identity  as  such  associates,  witnesses  were  allowed  to 
examine  photographs  of  the  deceased,  taken  after  they  were 
found  dead  in  the  river,  and  to  express  the  belief  founded 
thereon  as  to  their  identity ;  and  they  were  also  permitted 
to  use  the  stereoscope  in  examining  the  photographs. 
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Objections  were  taken  to  this  evidence  by  the  prisoner's 
counsel,  and  also  to  certain  portions  of  the  judge's  charge, 
referred  to  in  the  opinion  of  the  court. 

Oecrge  Becker  and  C.  Z.  Beale^  for  the  plaintiff  in  error. 

P.  W.  JSTopkme^  District  Attorney,  and  M,  B.  Chximplain, 
Attorney-General,  for  the  defendant  in  error. 

Present — ^Milles,  P.  J.,  Potteb  and  Pabkeb,  JJ. 

Miller,  P.  J.  The  counsel  for  this  prisoner  claims 
that  the  verdict  of  the  jury  was  erroneous  and  not  war- 
ranted by  the  evidence  or  the  law  applicable  to  the  case. 
This  position  is  based  upon  the  ground  that  the  deceased,  at 
the  time,  was,  with  his  companion  and  associate,  engaged  in 
an  attempt  unnecessarily  to  kill  one  of  the  persons  who 
had  participated  in  the  burglary,  and  that  the  killing  was 
done  in  resisting  such  attempt,  which  it  is  insisted,  at  most, 
rendered  the  prisoner  guilty  of  manslaughter.  (2  E.  S.,  661, 
§  11.)  The  question  whether  the  deceased  was  unnecessarily 
engaged  in  an  attempt  to  kill,  must,  I  think,  be  regarded  as  a 
question  of  fact  for  the  consideration  of  the  jury  upon  the 
trial,  and  appears  to  have  been  fully  and  properly  presented 
to  them  by  the  judge  in  his  charge.  The  uncontradicted 
testimony  shows  that  the  store  had  been  burglariously 
entered,  and  some  of  the  property  which  it  contained  had 
been  prepared  for  removal.  The  two  clerks  who  were  there 
were  suddenly  awakened,  confronted  by  the  perpetrators  of 
the  crime.  The  burglars  stood  around  their  bedside  dis- 
guised, armed,  and  the  circumstances  clearly  indicate  with  a 
deadly  intent,  as  human  life  was  taken.  Burrows  and  Merrick 
made  resistance,  as  they  had  a  lawful  right  to  do ;  and  although 
two  of  the  burglars  had  fled,  they  were  justified,  I  think,  in 
defense  of  the  proi>erty  committed  to  their  charge,  to  use 
sufficient  force  to  protect  it ;  and  if,  as  it  would  seem,  there 
was  reasonable  ground  to  believe,  as  the  subsequent  facts  indi« 
cate,  that  their  lives  were  in  danger,  to  use  means  to  pro- 
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tect  them.  Homicide  is  justifiable  when  committed  by  a  per- 
son in  resisting  an  attempt  to  murder  such  person,  and  in  law* 
ful  defence  of  such  person  where  there  shall  be  reasonable 
ground  to  apprehend  a  design  to  commit  a  felony,  or  to  do 
some  great  personal  injury,  and  there  shall  be  imminent  dan- 
ger of  such  design  being  accomplished.    (2  R.  S.,  660,  §  3.) 

Can  it  be  said  there  was  no  such  attempt  or  design,  when  a 
burglary  had  been  committed,  and  when  human  life  waa 
actually  taken  ?  The  inevitable  inference  to  be  drawn  from 
the  circumstances  which  attended  this  crime,  by  those  who 
were  assailed  by  the  criminals  who  had  perpetrated  it,  was 
that  they  intended  to  commit  a  felony,  and  in  cairying  out 
their  purpose,  when  detected  and  likely  to  be  exposed  and 
arrested,  were  willing  to  take  human  life.  It  would,  in  my 
opinion,  be  giving  a  license  to  those  who  commit  felonies  of 
this  character  to  hold  that  under  such  a  state  of  facts  the 
party  assailed  was  bound  to  wait  and  discover  some  other 
manifestation  of  a  criminal  intent  before  resorting  to  such 
means  as  lay  in  his  power  to  protect  his  person  and  property. 
It  may  also  be  remarked  that  the  fact  of  assailing  the  burg- 
lar, in  the  manner  described  by  the  witnesses,  by  no  means 
indicated  an  intent  to  kill,  and  may  merely  have  been 
designed  to  disable  him,  and  protect  the  clerks  from  assault 
and  injury.  But  this,  with  the  question  of  intent  to  take 
life  unnecessarily,  were  proper  considerations  for  the  jury. 

The  charge  of  the  judge  on  this  subject,  and  his  refusals  to 
charge  as  requested,  were  in  accordance  with  these  views, 
and,  I  think,  were  not  erroneous  in  any  respect. 

It  is  insisted  that  the  judge  erred  in  tliat  portion  of  his 
charge  to  the  jury  in  which  he  stated  that  "  the  prisoner,  if 
he  was  present,  has  not  been  sworn,  and  Burrows  is  the  only 
person  who  relates  the  incidents  of  that  night."  Also  in 
those  portions  of  the  charge  in  which  he  says,  ^^  all  those 
things  are  proper  subjects  of  consideration  by  you,"  and  "  it 
is  true  the  prisoner  is  not  bound  to  be  sworn."  Also  in  say- 
ing, "  but  all  these  things  you  have  a  right  to  cons'der,  and 
draw  your  inferences  from  them." 
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The  coansel  for  the  prisoner  claims  that  those  portions  of 
the  charge  were  calculated  to  mislead  the  jnry,  and  to  defeat 
the  object  of  the  act  of  the  legislatare,  which  provides  that 
in  trials  and  other  proceedings  for  criminal  offences  the 
person  charged  shall,  at  his  own  request,  but  not  otherwise, 
be  deemed  a  competent  witness ;  but  neglect  or  refosal  of  any 
such  person  to  testify  shall  not  create  any  presumption 
against  him.    (S.  L.  of  1869,  §  1.) 

The  first  part  of  the  charge  excepted  to  was  made  in  com- 
menting upon  the  testimony  as  to  the  person  who  fired  the 
shot  which  caused  the  death  of  Merrick,  and  the  remark 
made  was  simply  a  statement  in  regard  to  this  branch  of  the 
case,  which,  I  think,  might  very  properly  be  made  without 
conveying  an  impression  that  an  unfavorable  inference  was  to 
be  drawn  by  the  jury  from  the  fact  stated.  It  is,  really,  a 
part  of  the  res  gestcB,  which  could  not  well  be  presented  with- 
out incorporating  this  fact,  and  it  is  evident  that  there  was  no 
intention  on  the  part  of  the  judge  to  create  any  wrong  impres- 
sion on  the  minds  of  the  jury  by  the  language  employed. 

The  subsequent  remarks  were  made  after  the  judge  had 
stated  that  certain  circumstances  which  bore  against  the  pris- 
oner were  proper  subjects  of  consideration  by  the  jury  ;  and, 
after  saying  that  the  prisoner  was  not  bound  to  be  sworn,  he 
remarked :  ^^  It  is  true  the  prosecution  are  bound  to  make  out 
their  own  case,  and  must  satisfy  you  that  by  evidence  on  their 
own  part,"  and  then  added  the  words  which  include  the  last 
portion  excepted  to.  I  think  neither  of  the  observations  of 
the  judge  were  calculated  to  convey  any  erroneous  impression 
to  the  minds  of  the  jury.  When  the  judge  said  that  the 
prisoner  was  not  bound  to  be  sworn,  he  merely  stated  the 
law  applicable  to  this  branch  of  the  case,  which,  of  itself, 
could  not  be  regarded  as  prejudicial  to  the  prisoner,  and,  per- 
haps, might  be  considered  as  exonerating  him  from  any 
unfavorable  inference  arising  from  the  &ct  that  he  had  not 
been  sworn ;  and  when  the  judge  said  that  the  jury  had  a 
right  to  consider  these  things  and  draw  their  own  inferences, 
I  do  not  understand  that  he  meant  to  refer  to  the  remark  that 
Lansing — Vol.  V.        34 
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the  prisoner  was  not  bound  to  be  sworn,  but  alluded  to  what 
he  had  previously  said,  before  he  stated  what  the  law  was, 
as  the  matters  which  were  to  be  considered.  The  expressions 
prior  and  subsequent  to  the  matter  excepted  to  are  almost  pre- 
cisely alike,  and  the  jury  were  to  consider  ^^  these  things,"  that 
is,  the  circumstances  which  he  had  stated  as  bearing  on  the 
question,  and  not  the  law,  which  did  not  require  the  pri- 
soner to  be  sworn. 

This  interpretation  of  the  charge  was  made  by  the  judge 
when  the  exception  was  taken,  as  is  evident  by  the  remark 
made  that  "I  supposed  those  were  remarks  in  your  favor,  but 
you  have  a  right  to  except  to  them,"  and  by  an  additional 
charge  to  the  jury  to  the  eifect  that  "  there  is  no  law  requiring 
the  prisoner  to  be  sworn ;  there  is  no  inference  to  be  drawn 
against  him  from  the  fact  of  his  not  being  sworn." 

The  cases  cited  by  the  defendant's  counsel  in  support  of 
this  point  do  not,  I  think,  uphold  the  doctrine  that  there  was 
error  in  the  charge.  In  Crcmdall  t.  The  People^  2  Lansing, 
309,  the  court  held  that  it  was  error,  against  the  objections 
of  the  prisoner,  to  permit  the  counsel  for  the  prosecution, 
in  addressing  the  jury,  to  conmient  on  the  omission  of 
the  prisoner  to  be  sworn  as  a  circumstance  against  him,  or  a 
fact  to  be  considered  in  determining  the  case ;  but  as  no  com- 
ments were  made  after  the  objection  was  taken,  the  conviction 
was  sustained.  As  we  have  seen  in  the  case  at  bar,  the  com- 
ments made  cannot  be  regarded  as  injurious  to  the  prisoner, 
and,  therefore,  the  case  cited  does  not  afifect  the  question 
involved.  The  other  cases  referred  to  relate  to  questions  which 
do  not  arise  here,  and  I  think  have  no  direct  bearing  upon 
the  point  discussed. 

It  may,  perhaps,  be  said  that  the  judge  had  a  right  to  correct 
and  explain  the  charge  excepted  to,  as  was  done ;  but  indepen- 
dently of  this  view  of  the  matter,  I  think  it  is  not  liable  to  a 
construction  unfavorable  to  the  prisoner. 

There  was  no  error  in  that  portion  of  the  charge  where  the 
judge  commented  upon  the  construction  to  be  placed  upon 
the  motives  of  those  who  committd  the  crime  or  burglary     It 
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is  undoubtedly  trae,  and  the  jiidge  was  right  in  saying,  that 
they  were  not  entitled  to  the  benefit  of  the  most  innocent 
and  merciful  construction  of  their  motives.  Those  who  take 
the  law  iu  their  own  hands  and  depredate  upon  the  property 
of  others,  by  committing  the  most  heinous  offence  known  to 
the  law,  with  weapons  of  death  in  their  command,  are 
certainly  not  entitled  to  claim  that  their  motives  are  innocent, 
and  entitled  to  a  merciful  consideration. 

It  was  competent,  I  think,  for  the  prosecution  to  prove  a 
combination  or  conspiracy  between  the  prisoner  and  the  other 
persons  alleged  to  have  been  engaged  in  the  burglary.  So, 
also,  the  testimony  relating  to  the  identification  of  Jarvis 
and  Davenport  by  means  of  the  photograph  and  the  use  of 
the  entitled  stereoscope  was  properly  received. 

The  ^  question  as  to  the  identity  of  the  prisoner  was  a 
question  of  fact  for  the  consideration  of  the  jury,  and  the 
testimony  relating  thereto  was  properly  submitted  to  them. 

I  have  carefully  examined  the  other  questions  raised  by  the 
counsel  for  the  prisoner,  and  am  of  the  opinion  that  none  of 
them  are  well  founded. 

There  was  no  error  upon  the  trial  and  the  judgment  must 
be  aiBrmed. 

Oonyiction  affirmed. 


Oalvin  L.  Hathaway,  as  Supervisor  of  the  Town  of  Solon,  t;. 

Ths  Town  of  Homeb. 

(General  Tbbm,  Thibd  DspASTiasErr,  April,  1871.) 

Under  the  proyisioDfl  of  section  2  of  chapter  29  of  Laws  of  1865,  the 
town  of  Solon,  in  Ck>rtland  county,  became  entitled  to  certain  bounty 
moneys  from  the  State,  for  excess  of  years*  service  of  men  fiurnished 
by  it  nnder  calls  of  the  President  of  the  United  States,  made  prior  to 
December  19th,  1864.  These  moneys  were  erroneously  paid  to  a  sappr- 
visor  of  the  town  of  Homer,  in  that  county,  for  its  benefit,  and  so  appro- 
priated by  him. 

HMy  that  they  might  be  recovered  in  an  action  brought  by  the  supervisor 
of  the  former  town,  in  its  behalf,  against  the  latter  town. 
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The  fiftct  that  the  bounty  money  originally  paid  for  the  men,  and  which 
the  State  refonded,  was  the  money  of  the  county  paid  to  its  volunteen, 
and  that  they  were  credited  to  the  county  by  the  United  States  authori- 
ties and  not  to  the  town,  and  afterward  the  money  was  paid  to  the 
county  by  the  plaintiJOT's  town,  and  the  men  applied  on  its  quota,  does 
not  affect  the  right  to  recover. 

Nor  does  it  affect  such  right,  that  such  money  was  piud  upon  a  scheme  of 
credits  made  by  the  provost  marshal,  showing  that  plaintiff's  town  iiad 
no  credits  for  men  furnished. 

The  county  is  not  a  proper  party  to  such  action,  its  rights  being  in  no  way 
involved. 

The  certificate  of  the  provost  marshal,  upon  which  the  money  was  paid 
by  the  paymaster-general,  is  not  conclusive  as  to  the  rights  of  the 
plaintiff.  ^ 

Exceptions  ordered  to  be  first  heard  at  General  Tenn« 

The  action  was  brought  to  recover  the  sum  of  $540,  and  the 
interest  thereon  from  the  24th  day  of  November,  1865,  and 
was  tried  at  the  Cortland  County  Circuit,  before  Mr.  Justice 
Boardman  and  a  jury  in  April,  1870. 

It  appeared  upon  the  trial  that  for  the  purpose  of  filling  its 
quota,  under  the  call  of  the  President  of  the  United  States,  of 
July,  1864,  the  town  of  Solon  applied  to  the  war  committee 
of  the  board  of  supervisors  of  Cortland  county,  to  have  four- 
teen men  who  had  been  enlisted  and  mastered  into  the  United 
States  service  to  the  credit  of  Cortland  county,  transferred  to 
and  applied  on  the  quota  of  said  town. 

Accordingly,  on  the  16th  of  September,  1864,  a  contract 
in  writing  was  entered  into,  whereby  these  men  were 
applied  on  the  quota  of  Solon,  and  that  town  paid  to  the 
county,  through  its  war  committee,  the  sum  of  $9,225,  being 
the  amount  the  men  had  cost  the  county. 

This  transfer  was  made  pursuant  to  an  order  made  by  the 
provost  marshal-general  of  the  western  division  of  the  State 
of  New  York, 

This  order  was  directed  to  the  provost  marshal  of  the  23d 
district  of  New  York  (which  embraces  Cortland  county),  and 
thereupon  these  men,  to  the  number  of  twelve,  were  trans- 
ferred to  the  credit  of  the  town  of  Solon  by  that  oflScer. 

This  transfer  was  approved  of  by  the  bounty  committee  of 
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the  county.  These  men  had  been  regularly  enlisted  and 
mustered  into  the  United  States  service.  Twelve  of  them 
enlisted  for  the  term  of  three  years,  and  two  for  the  term  of 
one  year  each.  And  when  the  quotas  were  made  out,  under 
the  December  call  of  1864,  Solon  had  credit  for  all  of  these 
men  for  the  respective  terms  for  which  they  were  enlisted. 

Nor  were  these  men  applied  upon  the  quota  of  any  other 
town,  for  all  the  other  towns  were  full. 

By  chapter  29  of  the  Session  Laws  of  1865,  passed  February 
10,  it  is  provided  that  where  any  town  shall  have  furnished  cm 
easoess  of  yea/ra  of  service^  under  the  call  of  July  18, 1864,  by 
furnishing  men  for  one  or  more  yearSj  who  being,  or  haying 
been,  credited,  hefore  or  since  the  call  of  December  19,  1864, 
to  such  town,  shall  have  operated  to  relieve,  in  whole  or  in 
part,  such  town  from  furnishing  men,  under  the  call  of 
December  19,  1864,  the  bounties  raised  and  paid  (not  exceed- 
ing the  rates  and  sums  named  in  said  act)  shall  be  refunded 
from  the  moneys  to  be  obtained,  or  by  the  bonds  to  be  issued, 
tmder  the  provisions  of  said  act. 

The  act  further  provides  for  the  payment  of  volunteers  as 
follows :  To  one  who  enlists  for  three  years,  $600 ;  for  two 
years,  $400 ;  for  one  year,  $300. 

The  board  of  supervisors,  in  the  spring  of  1865,  appointed 
a  committee  of  three  of  their  number,  composed  of  George 
W.  Phillips  (then  supervisor  of  the  town  of  Homer),  Matthias 
Van  Hoesen  and  Delos  McGraw,  to  make  the  necessary 
application  under  said  act  to  procure  the  reimbursement  to 
the  county,  and  the  several  towns  in  the  county,  for  moneys 
paid  to  volunteers. 

This  committee  went  to  the  office  of  the  paymaster-general 
in  Albany,  and  received  from  him  $30,000  for  excess  of  year^ 
service  of  men,  together  with  other  moneys,  and  made  their 
report  to  the  board  of  supervisors  on  the  17th  day  of 
November,  1865. 

By  that  report,  which  was  drawn  up  by  the  supervisor  of 
the  defendant,  and  signed  by  all  of  the  committee,  a  portion 
of  this  $30,000  was  for  excess  of  years  of  ten  three-years'  men. 
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and  one  one-year's  man,  who  were  fumifihed  by  Solon,  and 
belonged  to  that  town,  but  were  distributed  to  eleven  other 
towns,  whose  quotas  were  already  full,  and  Homer  is  one  of 
the  towns  that  shared  in  this  distribution. 

On  the  4th  day  of  November,  1869,  the  plaintifi^  as  super- 
visor of  the  town  of  Solon,  presented  a  claim  in  writing,  duly 
verified,  to  the  board  of  auditors  of  Homer,  at  their  annual 
meeting,  and  requested  its  allowance  to  the  amount  of  $540, 
and  interest  from  the  24th  of  November,  1865,  that  being 
the  day  when  final  action  was  taken  by  the  board  ot  super- 
visors^  refusing  to  pay  over  the  money  to  Solon. 

The  board  refused  to  audit  the  claim. 

Some  other  facts  are  referred  to  in  the  opinion.  A  verdict 
was  rendered  in  favor  of  the  plaintifl^  under  the  direction  of 
the  court,  for  $689.10,  debt  and  interest. 

Upon  the  trial,  questions  were  raised  as  to  the  plaintiff's 
right  to  recover  and  the  admissibility  of  testimony,  which,  so 
fiu*  as  material,  are  discussed  in  the  opinion. 

A  bill  of  exceptions  was  made  and  served,  which  wa« 
ordered  to  be  heard  in  the  first  instance  at  General  Term. 

Horatio  Ballard,  for  plaintiff. 

JC  M.  WoUtb^  for  defendant. 

Present — ^Millbk,  P.  J.,  Potter  and  Paskbb,  JJ. 

By  the  Court — ^Miller,  P.  J.  As  I  understand  the  tacts 
of  this  case,  the  proof  is  uncontradicted  that  the  town  of 
Solon  filled  her  quota  under  the  call  of  the  President,  of  July, 
1864,  by  men  transferred  to  her  credit  by  the  county,  for 
which  she  paid  the  county  the  sum  of  $9,225.  This  transfer 
was  made  in  pursuance  of  the  order  of  the  provost  marshal 
of  the  district,  who  credited  the  men  to  the  town  of  Solon. 
Subsequently,  and  in  August,  1865,  the  volunteer  bounty 
committee  obtained  the  reimbursement  money  from  the  pay- 
master-general, and  included  in  this  money  was  the  amount 
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paid  by  Solon.  '  The  money  thus  received  was  for  excess  of 
years'  service  of  men,  with  other  moneys. 

It  appears,  from  the  report  of  this  committee  to  the  board 
of  supervisors,  that  the  town  of  Solon  had  a  claim  for  excess 
of  years'  service,  owing  to  errors  in  crediting  the  sum  assigned 
to  the  town  by  the  county,  and  that,  upon  the  excess,  one 
one-year's  man  and  ten  three-years'  men  were  distributed  to 
other  towns  and  belonged  to  the  town  of  Solon,  and  that  the 
town  of  Homer  was  one  of  the  towns  which  received  one  of 
the  three-years'  men.  Of  the  sum  thus  received,  the  amoimt 
of  $600  was  paid  over  to  the  supervisor  of  the  defendant  and 
expended  for  the  benefit  of  said  town.  This  money  belonged 
to  the  town  of  Solon,  and  should  have  been  paid  over  to  the 
supervisor  of  that  town,  and,  as  it  has  been  wrongly  paid  to 
Homer,  upon  every  principle  of  equity  should  be  refunded 
to  the  party  to  whom  it  originally  belonged. 

Unless  there  is  some  legal  obstacle  in  the  way,  therefore, 
the  plaintiff  is  entitled  to  recover  the  amount  in  this  action. 
I  think  that  none  such  exists,  and  that  none  of  the  objections 
urged  to  the  validity  of  the  plaintiff's  claim  are  well  founded. 

It  does  not  relieve  the  defendant  from  responsibility, 
because  the  money  originally  paid  for  the  men,  which  the 
State  fefanded,  was  the  money  of  the  county,  paid  to  their 
volunteers,  and  that  they  were  credited  to  the  county  by  the 
authorities  of  the  United  States,  and  not  to  Solon.  Nor  that 
the  money  received  by  the  county  was  paid  on  a  scheme  of 
credits,  made  by  the  provost  marshal,  showing  that  Solon 
had  no  credits,  if  such  was  the  &ct.  It  is  enough,  to  maintain 
this  action,  that  this  money,  equitably  and  fairly,  belonged  to 
Solon,  and  that  Solon  was  the  party  entitled  to  it,  upon  every 
just  principle.  Concede  that  the  county  paid  the  money, 
and  was  credited  with  it,  and  that  Solon  bad  no  credits,  yet, 
if,  after  all  this,  it  appears  that  there  was  an  error,  and  that, 
rightfully  and  lawfully,  the  money  belonged  to  Solon,  there 
is  no  reason  why  Solon  is  not  entitled  to  it,  or  that  it  should 
suffer  by  reason  of  any  error  in  the  transaction.  The  tme 
question    is,  to   whom   the   money  actually   belonged,  and 
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nothing  should  interfere  with  its  payment  to  the  real  owner, 
but  some  inflexible  and  rigid  rule  of  law. 

Nor  am  I  able  to  discover  any  good  reason  why  the  coun^ 
is  entitled  to  be  heard  upon  the  question  arising  in  this  case, 
or  that  the  rights  of  the  county  are  in  any  way  involved  as  to 
whether  the  money  in  question  equitably  belongs  to  the 
plaintiff  in  this  action.  I  do  not  see  how  the  county,  in  any 
event,  can  suffer  by  a  recovery  in  the  action,  or  has  any 
interest  in  its  defense. 

Although  the  provost  marshal  gave  a  certificate,  upon 
which,  it  is  claimed,  the  money  was  paid  by  the  paymaster- 
general,  I  do  not  think  it  necessarily  follows  that  such  certifi- 
cate must  be  considered  as  conclusive  as  to  the  rights  of  the 
plaintiff.  If  there  were  errors  in  making  the  certificate,  there 
is  no  legal  reason  why  they  should  not  be  corrected.  That 
there  was  an  error  was  proved  by  the  clerk  of  the  enrolling 
board,  and  established  after  a  full  investigation  by  a  com- 
mittee of  the  board  of  supervisors. 

An  official  order  directed  the  transfer  of  the  men  in  ques- 
tion. It  was  approved  by  the  county  war  committee,  and 
sanctioned  by  the  district  marshal,  and  by  the  payment  of 
the  money.  If  the  business  was  conducted  in  a  loose  and 
improper  manner,  so  that  the  proper  entries  were  not  made, 
there  is  no  reason  why  the  town  should  be  made  accountable 
for  the  error.  Whether  any  error  existed,  was  a  question  of 
fact ;  and  if  there  was  such  error,  there  is  no  reason  why  it 
should  be  beyond  any  correction. 

There  is  no  law  which  requires  records  of  matters  of  this 
character  to  be  kept,  or  which  makes  entries  made  conclusive 
evidence  of  the  facts  contained  in  them.  These  entries,  inde- 
pendently of  orders  actually  made,  were  matters  of  convenience 
and  practice,  fixed  and  arranged  by  the  officers  in  charge  and 
their  employes,  and  not  regulated  by  any  statute.  They  were, 
I  think,  open  to  investigation ;  and,  to  ascertain  whether  they 
were  erroneous,  it  was  proper  to  introduce  evidence  to  estab. 
lish  the  error  in  any  action  in  which  they  might  be  the  rd)- 
ject  of  controversy. 
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If  this  money  actually  belonged  to  the  town  of  Solon,  and 
was  improperly  paid  to  the  defendant's  benefit,  then  no  omis- 
sion  of  public  office;;^  to  make  the  proper  entry  of  the  trans- 
fer of  the  men  in  question,  and  no  erroneous  entry,  affecting 
the  claim,  should  prevent  a  recovery. 

Other  objections  are  urged,  which  affect  the  right  of  the 
plaintiff  to  maintain  this  action,  which  require  examination. 

It  is  said  that  no  indebtedness  is  proved  to  Calvin  L.  Hatha- 
way, as  supervisor.  This  depends  upon  the  question  whether 
Calvin  L.  Hathaway,  as  supervisor,  can  maintain  an  action  for 
a  liability  to  the  town,  and  in  its  behalf.  This  can  be  done 
under  the  Revised  Statutes,  "  to  enforce  any  liability  to  the 
body "  which  the  supervisor  represents,  which,  in  this  case, 
was  the  town.  (1  R.  S.,  357,  §  1 ;  2  id.,  473,  §§  92,  93.) 
Clearly,  there  is  a  liability  to  the  town  for  the  money  in  ques- 
tion, which,  under  the  statutes  cited,  <»n  only  be  enforced 
by  an  action  in  the  name  of  the  supervisor.  The  provisions 
of  the  Revised  Statutes  which  authorize  legal  proceedings  in 
favor  of  or  against  towns,  do  not  conflict  with  these  views. 
1  Revised  Statutes  (356,  357,  §  2)  provides  that,  in  all  such 
suits,  ^*the  town  shall  sue  or  be  sued  by  its  name,  except 
where  town  officers  shall  be  authorized  by  law  to  sue  in  their 
name  of  office  for  the  benefit  of  the  town."  As  we  have 
already  seen,  the  supervisor  is  expressly  authorized  to  sue  in 
his  name  of  office.  (See,  also.  Supervisor  of  OaXway  v. 
Stimsony  i  Hill,  136 ;  Town  of  Duaneshurgh  v.  Jenkins^  46 
Barb.,  294, 310 ;  Commissioners  of  Highways  of  CorUcmdviUs 
T.  Pecky  5  Hill,  215 ;  Overseers  ofH^on  v.  JS7y,  Hill  &  Denio 
Bupp.  379.)  It  is  enough  that  the  money  belonged  to  the  plain- 
tiff, and  that  the  defendant  was  in  possession  of  it,  and  did  not 
pay  it  over,  I  think,  to  entitle  the  plaintiff  to  maintain  the 
action ;  and  it  was  not  asserted  that  there  should  be  a  contract 
with  the  supervisor. 

It  is  said  that  an  action  on  contract  cannot  be  maintained 

against  a  town.    The  action  is  not  brought  to  recover  damages 

for  services  rendered  upon  a  contract,  with  a  knowledge  that 

the  remedy  to  procure  payment  is  through  the  action  of  the 

Lansing  — Vou  V.        35 
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supervisors,  as  was  the  case  in  several  of  the  authorities 
cited  to  sustain  this  position.  (2  Sandf.,  460;  1  Kern.,  563; 
6  Seld.,  260 ;  49  Barb.,  506.)  These  eases,  therefore,  have  no 
application.  The  remedy  of  the  plaintiff  was  clearly  by  an 
action  at  law.  The  statute  authorizes  an  action  for  a  liability 
incurred  of  this  character,  and  actions  may  be  brought 
against  the  tQpwn  by  its  name.  (2  R.  S.,  473,  §  95.)  And 
when  a  judgment  is  obtained,  it  must  be  laid  before  the  board 
of  supervisors  to  be  audited  and  collected.  (2  R.  S.,  474, 
§  102 ;  id.,  475,  §  103.)  When  a  party  has  an  adequaU 
remedy  at  law,  a  mandamus  will  not  lie.  It  is  very  dear  thai 
this  is  not  a  case  for  invoking  such  a  remedy.  (See  49  Bari>., 
264.  The  People  v.  Croton  Aquediust  JBoardj  and  authorities 
there  cited.)  If,  then,  this  action  cannot  be  maintained,  the 
plaintiff  would  be  entirely  remediless,  and  the  money  uidaw 
fully  withheld  by  the  defendant  could  not  be  reached. 

It  is  said  that  the  town  is  not  liable  for  money  received  by 
its  supervisors,  whenever  such  money  belongs  to  another 
party  or  town.  This  is  a  broad  proposition,  and,  I  think, 
unsound.  The  money  was  received  here  under  a  supposition 
that  it  was  rightly  paid  for  the  benefit  of  the  town,  and  was 
appropriated  for  that  purpose.  It  would  be  an  extraordinary 
doctrine  to  hold  that  money  appropriated  for  the  benefit  of  a 
town  could  in  no  way  be  reached  except  by  an  action  against 
the  supervisor,  individually,  through  whose  hands  it  had 
formally  passed ;  why  should  the  supervisor  be  liable,  when 
he  has  received  no  benefit  and  merely  acted  officially  ?  The 
cases  relied  upon  to  sustain  this  position  do  not  go  to  the 
extent  claimed.    (1  Kern.,  574,  392 ;  12  Barb.,  161.) 

The  objections  made  to  the  admission  of  evidence  were  pro- 
perly overruled.  If  any  of  the  evidence  introduced  is  liable 
to  criticism  or  was  exceptional,  it  worked  no  injury  to  the 
defendant,  and,  therefore,  there  is  no  ground  for  granting  a 
new  trial  for  any  such  reason.  A  new  trial  is  denied  and 
judgment  ordered  for  the  plaintiff  on  the  verdict,  with  oosts 

New  trial  denied. 
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John  H.  Dohn,  Respondent,  v.  The  Fabmebs'  Joint-Stock 

Inshbanok  Company,  Appellant. 

(General  Term,  Third  Dbpartvent,  April,  1871.) 

In  an  action  upon  a  policy  of  insurance  which  contained  a  condition  that 
the  insured  should,  within  ten  days  after  any  loss,  deliver  a  particular 
account  thereof,  signed  by  him  and  verified,  to  the  compapy,  evidence 
of  language  of  a  general  agent  of  such  company,  who  had  power  to 
bind  it,  used  to  the  insured,  within  ten  days  after  a  loss  has  occurred, 
calculated  to  induce  the  insured  to  postpone  the  preparation  and  for- 
warding of  such  proof  until  after  the  ten  days  have  expired,  is,  it  seenUj 
sufficient  to  support  a  finding  of  a  waiver  by  the  company  of  the  con- 
dition within  the  time  required  for  its  fulfillment. 

The  rejection  of  the  claim  of  the  insured  by  the  company,  made  after  the 
time  prescribed  by  the  policy  for  furnishing  the  proofs  of  loss  has 
expired,  upon  other  grounds  than  that  the  proofs  were  not  furnished 
within  the  required  time,  is  a  sufficient  waiver  by  the  compan}"  of  the 
non-flilfiUment  of  such  a  condition,  and  no  new  consideration  is  required 
to  support  such  waiver. 

A.  condition  of  the  policy  required  that  the  application  must,  if  the  appli- 
cant had  any  less  estate  than  a  fee  in  the  property  to  be  insured,  state  the 
nature  of  such  estate. — Edd^  that  inasmuch  as  no  question  as  to  the 
Lature  of  the  title  of  the  applicant  was  included  in  the  written  form  of 
application  furnished  by  the  company,  they  were  liable  upon  such  policy, 
although  the  title  held  by  the  insured  was,  in  fact,  an  equitable  one  only, 
under  a  contract  of  sale  upon  which  a  payment  had  been  made,  and  this 
fact  was  not  stated  by  the  insured  at  the  time  of  the  application. 

A  statement  by  such  applicant  that  he  is  the  owner  i>f  the  property  to  be 
insured,  to  which  he  has.  In  fact,  only  an  equitable  title,  under  a  con- 
tract of  sale  upon  which  a  payment  has  been  made,  is  not  such  a  mis- 
representation as  avoids  the  policy. 

A  vendor's  lien  for  unpaid  purchase-money,  under  a  contract  of  sale,  is  not 
such  an  incumbrance  as  is  contemplated,  by. an  inquiry  as  to  incum- 
brances contained  in  the  application. 

Appeal  from  judgment  entered  on  referee's  report. 

The  action  was  on  two  policies  of  insurance ;  one  was  upon 
a  bouse  and  the  other  upon  personal  property.  The  land, 
upon  which  the  building  insured  was  erected,  was  held  under 
a  contract  upon  which  a  small  payment  had  been  made. 

J.  N.  Price,  an  agent  of  defendant,  came  to  plaintiff  and 
solicited  and  obtained  the  insurance. 
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The  blank  for  application  used  was  one  furnished  hj  the 
defendant. 

It  contains  no  question  with  reference  to  title,  and  no 
question  was  asked  by  Price  as  to  what  title  plaintid*  haJ  tj 
the  land,  or  as  to  incumbrances. 

The  blank  used  contained  the  following:  ^^The  incum- 
brance upon  the  property  is  $ ." 

There  is  no  answer  to  this  question,  and  nothing  opposite 
the  dollar  mark  but  a  dash  or  straight  mark,  thus . 

Price  was  the  general  agent  of  the  defendant. 

Other  facts  material  to  the  questions  raised  appear  in  the 
opinion. 

The  referee  reported  in  favor  of  the  plaintiff  for  $880.77. 
Judgment  was  entered  on  the  report,  and  the  defendant 
appealed  to  the  General  Term  of  the  Supreme  Ooort 

E.  P,  Hartj  for  appellant. 

Rufus  King^  for  respondent. 

Present — Milleb,  P.  J.,  Potter  and  Pajekkeb,  JJ. 

By  the  Court — Milleb,  P.  J.  This  action  was  brought  to 
recover  the  amount  of  two  policies  of  insurance  issued  by  the 
defendant  to  the  plaintiff,  one  upon  a  dwelling  house  and  the 
other  upon  personal  property.  Both  of  these  policies  con- 
tained a  condition  that,  in  case  of  loss  or  damage  by  fir^  the 
insured  was  to  notify  the  secretary  of  the  company  of  such 
loss,  and  within  ten  days  after  such  loss  £o  deliver  a  particular 
account  of  the  same,  to  be  signed  by  him  and  verified.  The 
proof  of  loss  was  not  furnished  until  after  the  expiration  ot 
ten  days,  and  it  is  urged  that  this  requirement  was  a  condition 
precedent  to  the  plaintiff's  right  to  recover.  Perhaps  this  is 
so,  unless  the  condition  was  waived,  as  claimed  by  the  plaintiff. 
The  allegation  in  the  complaint  that  the  plaintiff  fulfilled  all 
the  conditions- of  the  policy  is  accompanied  by  a  statement 
that,  more  than  thirty  days  before  the  commencement  <^  the 
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action,  he  gave  to  the  defendant  due  notice  of  the  fire  and 
proof  of  loss,  which  was  accepted  and  received  as  sufficient. 
Tliis  is  a  qualification  of  the  averment,  which,  I  think,  rendered 
proof  of  a  waiver  competent  under  the  complaint.  Upon  the 
question  whether  there  was  a  waiver  of  the  furnishing  of  the 
proofs  of  loss  within  the  ten  days,  the  evidence  shows  that  the 
general  agent  of  the  company  had  power,  bj  the  provisions 
of  the  defendant's  charter,  to  bind  the  company.  There  is 
also  evidence  to  show  that  one  of  the  defendant's  agents,  in  a 
conversation  with  the  plaintiff,  used  language  which  may 
have  induced  the  plaintiff  to  postpone  the  preparation  and 
forwarding  of  the  proo&  within  the  ten  days  provided ;  and 
the  referee  has  found,  upon  sufficient  evidence  to  sustain 
his  finding,  I  think,  that  the  defendant  waived  the  making 
and  furnishing  of  proofs  of  loss  by  the  plaintiff  within  the 
time  required.  When  a  party  is  induced  to  suspend  action 
by  means  of  the  conduct  of  another,  every  principle  of  law 
and  equity  demands  that  such  party  should  not  be  injured  by 
the  delay.  The  authorities  are  abundant  that  conditions  of 
this  kind  may  be  waived,  and  such  waiving  may  be  inferred 
from  circumstances,  and  mere  defects  in  the  proofs  served  may 
be  waived  by  an  omission  to  insist  specifically  upon  them. 
(Po^  r.  ^tna  Ins.  Co.j  43  Barb.,  351 ;  Sheldon  v.  AitatUio 
Ins.  Co.t  26  N.  T.,  465 ;  Wood  v.  Poughkeep%ie  Ins,  Co.j 
32  K  Y.,  620 ;  Owen  v.  Farmers^  Joint-Stock  Ins.  Co.^  57 
Barb.,  518.) 

If  there  was  a  waiver  by  the  defendant  prior  to  the  expiration 
of  the  ten  days,  then  it  is  not  important  to  consider  the  ques- 
tion whether  there  was  a  waiver  afterward  or  whether  a  new 
consideration  was  essential  to  establish  a  waiver ;  but  waiving 
that  aspect  of  the  case,  the  referee  has  found  that  the  proofs 
were  returned,  upon  other  grounds,  and,  that  no  objection  was 
made  that  tlie  proof  of  loss  had  not  been  furnished  within  the 
time  required  by  the  conditions  of  the  policy.  The  testimony 
is  conflicting  as  to  whether  the  proofs  were  rejected  upon  the 
ground  that  they  were  not  received  in  time.  The  weight  of  the 
evidence  appeal^  to  be  in  tonformity  with  the  finding  of  the  ref- 
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eree ;  but  even  if  such  is  not  the  fact,  there  is  no  such  prepon- 
derance in  favor  of  the  defendant  as  to,authorize  this  conrtto 
6e^  aside  the  report  on  that  ground,  assuming  that  the  ques- 
tion of  waiver,  after  proofe  were  furnished,  is  important.  I 
am  inclined  to  tliink  that  the  fact  that  the  insurer,  after  the 
time  for  furnishing  the  preliminary  proofs  had  expired,  put 
their  resolution  to  contest  the  claim  upon  other  grounds 
than  the  omission  to  furnish  such  proofs,  is  a  waiver  of  that 
ground  of  defence  within  the  principle  of  Otoen  v.  JF'.  J. 
Stock  Lis.  Co.  (57  Barb.,  518).  It  is  a  technical  forfeiture 
alone  that  is  waived,  and  courts  of  equity  lean  toward  reliev- 
ing parties  from  conditions  of  this  kind,  which  in  no  waj 
aflfect  the  merits,  and  which  are  enforced  because  the  precise 
terms  of  the  contract  demand  it.  A  party  may  waive  a  pro- 
test of  commercial  paper,  without  a  new  consideration; 
or  the  time  when  a  contract  for  the  sale  of  property  is  to  be 
fulfilled,  or  the  payment  of  rent  on  a  lease  at  the  time  speci- 
fied, where  the  non-payment  makes  a  forfeiture,  and  there  is 
no  reported  case  where  the  question  has  arisen  which  holds 
that  a  new  consideration  is  essential  to  support  an  agreement 
to  waive  a  condition  similar  to  the  one  contained  in  the 
policy  in  this  case.  In  Ripley  v.  TTie  ^tna  Ins.  Co.  (30 
N.  T.,  136),  the  remarks  of  Mullin,  J.,  holding  a  different 
doctrine,  were  not  necessary  to  the  decision  of  the  case,  and, 
therefore,  it  is  not  an  authority  to  support  such  a  principle. 
That  the  general  agent  had  authority  to  make  such  waiver, 
and  that  his  acts  were  binding,  is  abundantly  sustained  by 
some  of  the  cases  cited.    (57  Barb.,  521 ;  26  N.  Y.,  460.) 

By  one  of  the  conditions  of  the  policy,  the  application 
must  state  whether  tlie  property  was  incumbered,  and,  if  so, 
to  what  amount,  and  if  the  applicant  has  any  less  estate  than 
a  fee,  the  nature  of  such  estate.  It  is  claimed  that  this  was 
not  complied  with,  although  the  complaint  avers  a  compli- 
ance. Assuming  that  this  point  was  raised  upon  the  trial,  I 
think  that  the  defendant  should  have  asked,  in  the  printed 
application,  as  to  the  incumbrances,  and  the  particular  nature 
of  the  plaintiff's  title,  if  they  wished  the  information.    Not 
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having  done  so^  and  having  issued  the  policies,  the  defendant 
is  liable.  (Ames  v.  iT.  Y.  Union  Ins.  Co.,  14  N.  Y.,  263, 2G3 ; 
BidweU  V.  North  Western  Ins.  Co.,  24  id.,  302.)  It  may 
ulso  be  remarked  that  the  plaintiff  held  the  land  under  a 
contract,  and  the  written  title  to  the  land  was  of  no  conse- 
quence so  far  as  the  property  insured  was  concerned.  He 
had  the  equitable  title,  which  is  sufficient  to  support  his 
claim.  Nor  was  the  vendor's  lien,  in  my  opinion,  if  any 
existed,  for  the  purchase-money,  such  an  incumbrance  as  was 
contemplated  by  the  insurer. 

The  statement  that  the  plaintiff  was  the  owner  of  the 
property  was  not  such  a  misrepresentation  as  vitiates  the  pol- 
icy. He  was,  in  fact,  the  owner,  and  the  referee  has  found 
facts  which  establish  that  there  was  no  misrepresentation  or 
concealment  by  the  plaintiff,  either  as  to  the  title  to  the  land 
or  the  incumbrances  upon  it. 

It  is  said  that  the  personal  property  had  no  business  in  the 
building  where  it  was.  It  was  removed  there  by  the  consent 
or  permission  of  the  defendant's  agent,  and  no  defence  that 
the  goods  were  removed  from  one  house  to  another  is  inter- 
posed by  the  answer.  Nor  was  it  claimed  upon  the  trial  that 
any  such  defence  existed. 

It  is  said  that  the  statement  of  value  of  property  in  the 
application,  being  a  gross  over-valuation,  avoided  the  first 
policy.  We  have  not  been  referred  to  the  page  or  folio  of 
tlie  case  where  this  point  was  raised ;  but  if  it  is  now  to  be 
considered,  I  am  not  prepared  to  say  that  there  is  such  a 
difference  between  the  value  stated  and  the  value  found  by 
the  referee,  of  the  property  oonsumedj  as  to  authorize  this 
court  to  conclude  tnat  the  policy  was  thereby  waived.  In 
truth,  this  was  more  properly  a  question  of  fact  for  the 
referee  to  determine,  and  I  think  does  not  now  arise. 

I  have  carefully  examined  all  the  questions  raised,  and  am 
of  the  opinion  that  there  was  no  error  upon  the  trial,  and 
that  the  judgment  should  be  affirmed  with  costs. 

Judgment  affirmed. 
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MiBANDA  Allek  V,  Habyby  W.  Bbown,  Sheriff  and  O.  G. 

Ukdbbwood. 

(GsNERAii  Terx,  Third  Depabtment,  April,  1871.) 

A  lease  for  lives  contained  a  condition  that  if  the  tenant  committed  waste 
the  lease  should  become  forfeited.  The  tenant  mortgaged  his  interest 
in  the  land,  and  then  committed  waste;  the  landlord,  upon  ascertainim; 
this  &ct,  demanded  poflseasion  of  the  lands,  which  the  tenant  surrendered, 
and  the  landlord  executed  a  new  lease  of  the  premises  to  another  tenant, 
who  went  into  possession  under  it — BM,  That  as  against  the  mortgage 
previously  given  by  the  tenant  and  parties  claiming  under  it,  the  surren- 
der did  not  terminate  the  lease. 

As  against  such  mortgage,  and  even  as  between  the  landlord  and  tenanti 
U  aeemSy  a  re-entry  for  the  forfeiture  by  suit  at  law  was  necessary  in 
order  to  terminate  the  lease.    (Per  Hiixbr,  P.  J.) 

This  action  was  brought  by  Miranda  L.  Allen  against  0. 
C.  Underwood,  and  H.  W.  Brown,  the  aheriiF  of  Otsego 
county,  for  the  purpose  of  obtaining  a  perpetual  injunction 
restraining  the  defendants  from  interfering  with  her  posses* 
sion  of  certain  land  in  Otsego  county,  and  to  prevent  the  execu- 
tion of  a  writ  of  assistance  in  a  judgment  of  foreclosure.  The 
cause  was  tried  before  Hon.  Wm.  Murray,  one  of  the  justices 
of  the  Supreme  Court,  without  a  jury,  at  the  Ots^o  Circuit 
Court,  held  in  April,  1870. 

The  pleadings  show  that  the  lands  were  originally  held 
under  a  lease  which  was  proven  for  the  lives  of  three  persons 
(in  said  lease  named),  given  by  Gk>ldsborough  Banyer  to  John 
Cooper,  under  which,  through  certain  conveyances  and  prior 
to  the  year  1860,  James  J.  AUen  came  into  possession  of  such 
lands  as  tenant  of  Henry  "White,  trustee. 

James  J.  Allen,  the  tenant  under  sudi  lease,'  in  the  year 
1860,  executed  a  mortgage  on  his  leasehold  interest  in  the 
premises  to  a  man  named  "Wiltz,  for  $700. 

It  was  alleged  that,  in  the  latter  part  of  the  year  1868,  or 
in  January,  1869,  the  said  James  J.  Allen,  the  tenant,  com- 
mitted waste  upon  the  land,  by  reason  of  which  the  lease 
became  forfeited. 

In  February,  1869,  Joseph  B.  Cushman,  claiming  to  be 
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assignee  of  the  before  mentioned  mortgage,  commenced  an 
action  for  the  foreclosare  of  the  same,  and  made  the  plaintiff, 
Miranda  L.  Allen,  a  partj  to  such  action,  alleging  that  she 
had  a  dower  interest.  Judgment  of  foreclosure  and  sale  was 
entered  in  the  action  on  the  28th  day  of  April,  1869. 

It  also  appeared  that  Henry  White,  trustee,  who  was  not 
made  a  party  and  had  no  knowledge  or  notice  of  the  action 
for  foreclosure,  when  he  ascertained  that  waste  had  been  com- 
mitted and  that  the  lease  was  forfeited,  demanded  possession 
of  the  lands  from  James  J.  Allen,  required  him  to  leave,  and 
on  the  first  day  of  May,  1869,  two  days  after  judgment  bad 
been  entered  in  the  foreclosure  suit,  peaceably  removed  J.  J. 
Allen  and  took  possession  of  the  premises,  and  put  in  posses- 
sion Miranda  L.  Allen  as  his  tenant  under  a  new  lease,  and 
she  continued  to  hold  possession  of  the  premises  as  such 
tenant  till  the  commencement  of  this  suit. 

After  Miranda  L.  Allen  had  been  thus  put  in  possession 
as  the  tenant  of  Heniy  White,  trustee,  under  such  new  lease, 
the  lands  in  question  were  sold  to  O.  C.  Underwood,  the 
defendant,  on  a  sale  had  in  pursuance  of  such  judgment  of 
foreclosare,  and  the  plaintiff,  Miranda  L.  Allen,  refusing  to 
give  up  possession,  a  writ  of  assistance  was  issued  to  tlie 
sheriff  of  Otsego  county  to  put  O.  0.  Underwood  in  posses- 
sion. The  foregoing  facts  appearing,  the  defendant's  attorney 
moved  that  the  complaint  be  dismissed  with  costs,  on  the 
ground  that  it  did  not  state  facts  which  constituted  a  cause  of 
action;  that  it  did  not  appear  that  the  landlord  had  any 
right  or  interest  which  he  conld  lease  to  the  plaintiff;  that  it 
does  not  appear  that  the  former  lease  had  been  forfeited  by 
any  competent  court,  or  that  any  proceedings  had  ever  been 
instituted  to  have  said  lease  forfeited,  or  for  a  re-entry  or  for 
an  eviction,  or  that  there  had  ever  been  any  l^al  entry  by  the 
landlord  that  the  tenant  oould  not  surrender  said  lease  so  aa 
to  cut  off  the  rights  of  a  prior  mortgagee,  or  of  any  one  hold- 
ing  by  virtue  of  a  prior  mortgage;  that  it  appeared  from 
the  complaint  that  the  defendant  had  a  right  to  the  posses- 
non  of  the  premises  by  virtue  of  a  judgment  of  foreclosor? 
Lansing — ^Vol.  V.        86 
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and  sale  under  a  prior  mortgage.  The  court  granted  the 
motion  of  defendants,  and  ordered  that  the  complaint  be  dis- 
missed with  costs,  to  which  decision  the  plaintiff  dalj 
excepted. 

Judgment  was  entered  and  the  plaintiff  appealed. 
Marcus  T.  Bwrtj  for  the  appellant. 
Sa/muel  A.  JBoweUj  for  the  respondent. 
Present — Millbb,  P.  J.,  Pottke  and  Pabkeb,  JJ. 

By  the  Court — Milleb,  P.  J.  The  claim  of  the  plaintiff 
in  this  action  is  based  upon  the  ground  that  James  J.  Allen, 
the  tenant  in  possession,  had,  in  violation  of  the  terms  and 
conditions  of  the  lease  under  which  he  held  and  occupied 
the  premises,  committed  waste  upon  the  same,  by  reason 
whereof  the  said  lease  became  forfeited,  and  the  representa- 
tive of  the  lessor  entitled  to  the  possession  of  the  same ;  and 
that  after  such  waste  was  committed,  the  premises  were 
surrendered  by  said  Allen  to  said  representative,  who  took 
pessession  and  leased  the  same  to  the  plaintiff,  who  also  took 
possession  of  the  premises  and  now  claims  to  hold  the  same 
under  and  by  virtue  of  the  last  mentioned  lease. 

The  main  question  to  be  determined  in  this  case  is,  whether 
a  leasehold  estate,  where  the  lease  contained  a  condition 
against  waste,  can  be  surrendered  as  against  a  mortgagee  by 
an  arrangement  between  the  tenant  and  landlord  for  an 
alleged  breach  of  the  condition,  without  a  re-entry  by  a  suit 
at  law  for  the  forfeitnre  claimed. 

In  Jackson  v.  JEUworth  (20  Johns.,  180),  a  lease  for  lives 
contained  a  clause  of  re-entry  for  non-payment  of  rent,  && 
The  tenant  lefb  the  premises  and  the  landlord  executed 
another  lease  to  the  defendant,  who  took  possession  of  the 
premises,  and  the  first  lessee,  who  had  paid  no  rent  after  the 
first  of  May,  1809,  brought  an  action  of  ejectment,  in  1881, 
against  the  defendant.    It  was  held  that  the  right  of  the  first 
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lessee  could  be  barred  only  by  a  recovery  in  ejectment  under 
the  statute.  Woodwobth,  J.,  who  delivered  the  opinion  of 
the  coui't,  says:  ^^It  is  well  settled  that  the  right  of  the 
tenant  can  only  be  barred  by  ejectment  under  the  statute.  A 
re-entry  at  common  law  does  not  defeat  the  title  in  equity. 
(1  N.  K.  L.,  440;  1  Sandf.,  287;  2  Black.  Cora.,  175.)" 
The  learned  judge  also  remarks :  ^^  K  reliance  is  placed  on 
the  breach  of  condition,  an  ejectment  must  he  brouffhtfor  the 
forfeiture  j'  for  the  lease,  in  this  case,  is  only  voidable,  and 
cannot  be  determined  until  the  lessor  re-enters  in  this  man 
ner.  (1  Saund.,  287,  n.  1;  Woodtall,  271.)"  If  this  case 
can  be  regarded  as  a  binding  authority,  it  is  decisive  of  the 
question  involved  in  the  case  at  bar,  and  the  lease  under 
which  Allen  held  only  became  voidable  if  waste  was  com- 
mitted, and  could  only  become  forfeited  by  the  judgment  of 
a  competent  court.  While  the  force  of  this  authority  must 
be  conceded  as  an  adjudged  case,  which  should  not  be  disre- 
garded except  for  the  strongest  of  reasons,  it  is  urged  that  it 
is  not  applicable  on  several  grounds.  I  am  not  able  to  dis- 
cover the  force  of  the  suggestions  made.  The  fact  that  the 
entry  was  not  made  with  the  consent  of  the  tenant  in  pos- 
session does  not  alter  the  principle  involved,  nor  can  it  be 
claimed  fairly,  I  think,  that  the  remarks  of  the  judge,  as  to 
the  necessity  of  an  ejectment  writ,  were  obiter  to  the  case. 
The  very  question  involved  was  the  right  to  take  possession 
for  an  alleged  forfeiture  without  an  action,  and,  clearly,  what 
was  said  was  peculiarly  appropriate  and  applicable  to  that 
question. 

Nor  can  I  agree  with  the  plaintiff 's  counsel  that  the  dictum 
of  the  judge  is  inapplicable  to  such  a  case,  or  that  there  is  no 
analogy  between  the  two  cases.  Although  it  is  said  that  the 
case  has  never  been  cited  as  authority,  there  is  no  case  cited 
to  show  that  it  has  ever  been  questioned.  It  is  also  argued 
that  a  directly  contrary  doctrine  has  been  held  in  many  cases 
in  this  State. 

In  Jackson  v.  Stan^ywry  (9  Wend.,  201)  it  was  held  that  a 
defendant  who  entered  forcibly  into  the  possession  of  premi- 
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668,  is  not  debarred  by  such  forcible  entry  from  fihowing  title 
in  himself.  There  was  no  question  of  ibrteitnre  in  the  case, 
and  tlie  question  was  whether  a  party  having  title  and  a  legal 
right  could  hold  against  a  person  who  had  no  right,  although 
the  person  entered  by  force.  This  case  has  no  application  to 
the  case  at  bar. 

In  Jackson  v.  Hcmland  (13  Johns.,  229)  a  question  of 
adverse  possession  arose,  and  there  was  no  alleged  forfeiture, 
for  similar  reasons.  HyaU  v.  Wood^  4  John.,  150 ;  1  Lansing, 
222, 239,  24:2,  and  the  authorities  there  cited,  are  not  in  point 
These  cases  uphold  the  general  principle,  that  a  party  having 
title  may  assert  his  right,  provided  he  commits  no  actual 
violence ;  but  not  one  of  them  holds  that  a  forfeiture  can  be 
enforced  without  a  legal  proceeding  for  such  a  purpose. 

It  is  said  that  the  English  cases  sustain  the  doctrine  con> 
tended  for  by  the  plaintiff's  counsel.  In  Baylis  v.  Le  Orm 
et  al.  (93  Eng.  G.  L.  R.,  536),  the  lease  was  for  twenty-one 
years,  and  contained  a  covenant  to  keep  the  premises  in  repair, 
and  a  condition  that  if  the  tehant  should  not  perform  that, 
it  should  be  lawful  for  the  landlord  to  re-enter,  &c.  The 
landlord,  finding  the  premises  in  a  dilapidated  condition, 
came  upon  them  and  entered  into  an  agreement  with  a  per- 
son in  possession  to  become  his  tenant,  and  it  was  held  that, 
in  an  action  of  ejectment  by  the  tenant  who  had  abandoned 
the  premises,  the  landlord  was  entitled  to  the  possession. 
It  will  be  seen  that  there  is  a  vride  distinction  between  the 
case  cited  and  this  one  at  bar.  The  whole  question  as  to  the 
forfeiture  was  on  trial  there,  while  in  this  case  it  is  anticipated 
by  an  action  to  restrain  the  process  of  the  court.  But  inde- 
pendently of  this  view,  the  lease  was/or  a  term  of  years,  and 
not  for  life,  which  we  will  see  presently  makes  an  essential 
difference.  The  covenant  also  was  conceded  to  be  broken  by 
the  abandonment  of  the  tenant,  and  he  had  thus  acknowledged 
its  breach  and  virtually  given  up  his  lease. 

It  may  also  be  observed  that  the  only  case  dted  by  the 
judges  to  sustain  the  decision  is  Baker  t*  Coombes  (67  Eng. 
0.  L.,  714),  which  has  no  application  to  the  question  now 
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arisipg.  I  have  examined  tl)e  otlier  cajsee  cited  from  the 
English  reports  and  the  decisions  in  other  States,  and  none  of 
them  sustain  the  doctrine  contended  for. 

There  is  no  reported  case  in  the  books  which  holds  that 
where  there  is  a  condition  in  a  lease  that  a  party  shall  not 
commit  waste,  that  the  lease  becomes  forfeited  without  a  trial 
and  a  judgment  at  law  in  favor  of  the  party  claiming  the 
forfeiture. 

As  before  remarked,  there  is  a  diffS^^nce  between  leases 
for  lives  and  for  years. 

In  Woodfall's  Land,  and  T.,  p.  271,  it  is  said :  ^'  In  cases 
of  conditionc  of  re-entry,  there  is  a  difference  between  leases 
for  lives  and  leases  for  yearsJ^  *  *  *  *  "  As  to  leases 
for  lires,  it  is  held  that  if  the  tenant  neglect  or  refuse  to  pay 
his  rent  after  a  regular  demand,  or  is  guilty  of  any  other 
breach  of  the  condition  of  a  re-entry,  the  lease  is  only  void- 
abley  and,  therefore,  not  determined  until  the  lessor  re-enters ; 
that  is,  brings  an  ejectment  for  the  forfeiture;  and  this, 
though  the  clause  of  the  condition  should  be  that,  for  non- 
payment of  rent,  or  the  like,  the  lease  shall  cease  and  be 
Toid ;  for  it  is  a  rule  that  where  an  estate  commences  by 
livery,  it  cannot  be  determined  before  entry." 

Applying  the  rule  laid  down,  there  can  be  no  question  that 
the  plaintiff's  action  cannot  be  maintained.  The  authority 
quoted  is  cited  in  Jackson  v.  Elsworth  (20  John.  180,  supra\ 
and  there  is  no  case  referred  to  which  disturbs  the  doctrine 
there  laid  down.  It  must,  therefore,  be  considered  as  deci- 
sive, and  the  question  as  res  adjudicata, 

I  am  also  inclined  to  think  that  a  forfeiture  and  re-entry  on 
account  of  waste  is  a  condition  and  not  a  limitation  of  an 
estate,  and,  therefore,  waste  of  itself,  without  the  institution 
of  legal  proceedings,  does  not  terminate  the  estate.  The  con- 
dition does  not  defeat  the  estate,  although  it  be  broken,  until 
entry  by  the  grantor,  or  his  heirs  or  representatiree*  The 
landlord  may  terminate  the  estate,  if  he  chooses,  by  a  proper 
proceeding,  and  take  advantage  of  a  breach  of  the  condition. 
If  he  fails  to  do  this*  the  estate  continues  the  same  as  if  there 
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had  beei  no  breach  of  the  condition,  and  the  condition  is 
waived.    (2  Black.  Com.,  165 ;  4  Kent,  126,  127.) 

There  is  another  difficulty,  I  think,  in  the  way  of  the  plain- 
tiff and  this  action.  James  J.  Allen,  the  owner  of  the 
leasehold  estate,  having  conveyed  his  interest  in  the  aame  by 
way  of  mortgage,  I  am  strongly  inclined  to  think  that  be 
could  not  make  or  execute  a  valid  surrender  of  the  premises 
as  against  the  mortgagee,  and  thus  defeat  him  from  holding 
under  the  mortgage.  The  mortgage  purports  to  convey 
the  premises  to  the  mortgagee,  subject  to  be  defeated 
upon  the  performance  of  the  condition  contained  ic 
the  mortgage.  The  mortgagor  parts  with  an  interest 
in  the  mortgaged  premises,  by  the  execution  of  the  mort- 
gage, and  if  he  can  surrender  the  premises  in  despite  of 
the  obligations  he  has  incurred,  it  would  open  the  dooi 
to  collusion  and  the  grossest  fraud  and  injustice.  A  sur- 
render is  only  a  conveyance  of  the  estate  which  the  lessee 
has,  and  if  it  be  subject  to  a  mortgage,  then  the  landlord  can 
receive  no  greater  estate  than  could  be  conveyed  to  any  other 
person,  and  such  as  the  tenant  had,  subject  to  the  incumbrance 
thereon.  There  is  eminent  justice  and  equity  in  such  a  rule, 
and  I  can  discover  no  good  reason  why  it  should  not  be 
applied.  The  lease  is  executed  with  knowledge  that  the  pro- 
perty may  be  incumbered  by  mortgage,  and  no  rights  are  lost 
if  the  incumbrance  is  recognized,  without  injury  to  the  land* 
lord,  to  prevent  a  forfeiture  which  must  destroy  the  claim  of 
the  mortgage,  and  wliich  the  law  abhors.  (See  Keeck  v.  HaU^ 
1  Douglass,  21 ;  1  Smith-Leading  Cases,  293.) 

In  this  case  such  a  rule  could  not  operate  unjustly,  as  the 
landlord  had  notice  of  the  mortgage,  it  being  alleged  in  the 
complaint  that  foreclosure  was  commenced  on  the  6th  of 
February,  1869,  and  Allen  occupied  to  May  1, 1869,  when 
the  lease  was  executed  to  the  plaintiff,  and  the  possession 
was  surrendered. 

If  the  views  last  stated  are  erroneous,  yet  upon  the  grounds 
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first  given  the  jostioe  was  right  in  dismissing  the  complaint, 
and  the  judgment  mnst  be  affirmed  with  costs. 

Potter  and  Parker,  JJ.,  concurred  in  the  result. 

Judgment  affirmed. 


Daka  D.  Gilbert  and  another,  Bespondents,   v.  Clintoh 

H.  Sage  et  al.,  Appellants. 

(General  Term,  Thhid  Department,  Afril,  1871.) 

Wliere  the  defendant  authorized  the  plaintiff,  a  storekeeper,  to  ftimish 
provisions  and  tools  to  one  O.,  a  railroad  contractor,  on  their  (defend- 
ants*) account,  and  directed  that  O.  should  give  orders  therefor, — ffM, 
that  the  terms  of  the  credit  should  receive  a  liberal  construction  in  view 
of  O.'s  business  and  the  purposes  for  which  the  articles  were  required. 

A  defence,  that  the  sale  counted  on  in  the  complaint  is  void,  for  having  been 
made  without  a  license,  must  be  set  up  in  the  answer. 

An  objection,  that  an  order  for  articles  sold  is  inadmissible  in  evidence 
under  the  revenue  laws,  is  untenable,  as  congress  cannot  prescribe  what 
may  or  may  not  be  evidence  in  the  courts  of  this  State. 

A  witness  testified  to  statements  made  by  the  defendant  tending  to  support 
plalntiJSs'  claim,  and,  upon  cross^xamination,  that  he  had  not  informed 
the  plaintiffs*  attorney  of  the  statements. — HM^  that  it  was  competent, 
on  re-direct  examination,  to  call  his  attention  to  a  particular  time  and 
place  and  persons  then  present,  for  the  purpose  of  allowing  him  to  cor- 
rect his  testimony  in  regard  to  his  not  informing  the  plaintiffs*  attorney. 

Where  an  attempt  was  made  to  impeach  the  testimony  of  a  witness  for  the 
plaintifis, — Eidd,  that  it  was  competent  to  inqubre  of  the  witness  whether 
he  had  not  been  on  unfriendly  terms  with  the  plaintiffs. 

To  lay  a  foundation  for  his  impeachment,  it  is  competent  to  inquire  of  him 
whether  he  has  not  made  statements  inconsistent  with  his  testimony,  and 
to  show,  by  other  witnesses,  that  he  has  made  such  statements. 

This  action  was  brought  to  recover  a  store  account.  Two 
actions  were  consolidated,  by  order  of  the  court.  The  suits 
were  commenced  in  June  and  July,  1869,  and  answers  served 
the  same  month.  In  September,  1869,  the  actions  were 
referred  to  a  referee,  to  try  and  decide.  The  referee,  on 
the  27th  of  June,  1870,  made  his  report,  and  judgment  was 
entered  June  30,  1870,  for  $1,848.58. 
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The  plaintififl  claimed  that  the  defendants  agreed  with  them 
;o  furnifih  goods  to  one  O'Brien  on  the  defendants'  account; 
tlie  account  at  the  end  of  each  month  to  be  made  ont  in  items 
and  certified  by  O'Brien,  or  an  order  given  for  its  footings, 
and  to  be  paid  on  the  15th  of  the  following  month.  Plain- 
tiflfs  were  merchants  at  Guilford,  New  York,  on  the  line  of 
the  Midland  road,  and  defendants  were  builders  of  the  road, 
and  O'Brien  had  a  subcontract,  and,  having  become  largely 
indebted  to  plaintiffs,  they  refused  to  trust  him  further.  It 
was  claimed,  also,  that  defendants  then  agreed  to  pay  O'Brien's 
orders  and  trade  for  supplies  for  the  men  in  his  employ,  and 
for  materials  furaished  for  the  work.  The  real  contest  in  this 
case  was,  whether  any  such  agreement  was  made.  Plaintiff 
Gilbert  testified  to  the  agreement  and  its  terms.  Sage  denied  it. 
The  books  of  both  parties'were  kept  as  though  the  contract 
was  as  plaintiffs  claimed.  The  accounts  were  rendered  pur 
suant  to  it.  One  Brown  swore  that  he  heard  defendant  Wil- 
liams tell  of  it,  and  Williams  contradicted  Brown.  Defend- 
ants paid  a  portion  of  the  account.  The  testimony  was 
confi.icting  upon  the  material  facts.  The  referee  found  in 
&vor  of  the  plaintiffs.  The  exceptions  on  the  trial  and  to 
the  report  are  fully  discussed  in  the  opinion. 

Judgment  was  entered  in  favor  of  the  plaintifiB,  and  the 
defendants  appealed. 

David  Z.  FoUeU^  for  the  appelant. 

L  S.  Nexoton^  for  tbe  respondent. 

Present — Miller,  P.  J.,  Potier  and  Pabeeb,  JJ. 

By  the  Oourt — Miller,  P.  J.  It  is  objected  that  the 
referee  erred  in  his  finding  that  an  agreement  was  made 
between  the  plaintiff  and  defendant  Sage  on  behalf  of  all 
the  defendants,  by  which,  they  agreed  to  pay  for  provisions 
and  tools  furnished  to  a  sub-contractor  on  the  railroad,  under 
the  defendants,  and  which,  were  charged  to  ^he  defendants  as 
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delivered.  The  real  contest  in  the  case  was^  whether  such  an 
agreement  was  made.  One  of  the  plaintiff  swears  that  there 
was  such  an  agreement  with  Sage,  which  is  denied.  Tlio 
books  of  the  plaintiff  show  that  snch  was  the  plaintiffs'  under- 
standing of  it,  and  the  accounts  were  rendered  accordingly, 
and  for  a  period  of  three  months  were  paid  by  the  defend- 
ants as  thus  rendered.  There  was,  in  addition,  proof  of  the 
declarations  of  one  of  the  defendants  to  that  effect,  which 
was  contradicted.  There  were  also  lather  witnesses,  includ* 
ing  the  plaintiffs,  contradictory  thereof,  and  a  variety 
of  contradictory  facts,  presenting  questions  of  credibility, 
which  the  referee  could  better  determine  than  an  appellate 
tribunal.  The  finding  of  the  referee,  that  the  date  of  the 
agreement  was  the  12th  day  of  February,  instead  of  about 
the  32d  of  January,  as  testified  to  by  Gilbert,  is  not  impor- 
tant, and  does  not  present  a  material  variance  which  would 
authorize  this  court  to  set  aside  the  report.  So  far  as  this 
branch  of  the  case  is  concerned,  it  presented  a  disputed  ques- 
tion of  fact,  which  belonged  to  the  referee  to  determine,  and 
there  is  no  such  preponderance  of  evidence  in  favor  of  the 
defendants  as  would  justify  the  conclusion  that  he  had  erred 
in  this  respect. 

I  think  that  orders  from  O'Brien  were  embraced  in  the 
contract.  According  to  the  testimony.  Sage  spoke  of  orders 
being  given  by  O'Brien  for  the  goods,  and  thus,  it  appears, 
orders  were  authorized.  As  to  the  character  of  the  articles 
furnished ;  although,  by  the  contract,  the  plaintiffs  were  to 
let  O'Brien  have  provisions  and  tools,  yet  the  defendant 
Sage  refers  to  them  as  supplies  and  as  goods,  tlius  giving  a 
definition  to  the  phraseology  employed.  The  terms  used 
should  receive  a  liberal  interpretation,  and,  when  taken  in 
connection  with  the  business  in  which  O'Brien  was  engaged, 
and  die  purposes  for  which  the  articles  furnished  were 
intended,  a  strict  and  technical  construction  should  not 
prevail. 

The  proof  as  to  liquors  being  sold  and  delivered  under  the 
orders  is  certainly  very  indefinite,  and  scarcely  sufficient  tu 

Lansing — ^Vol,  V,        37 
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iix  any  atnoant  which  shoald  be  demanded  by  the  referee  0& 
that  aooonnt  Although  there  may  be  some  circumatanooi 
which  indicate  that  spiritnous  liquors  coofititated  a  portion 
of  the  articles  famished,  yet  this  was  entirely  a  qaestion  of 
fact  for  the  n^eree.  After  a  careful  consideration  of  the  sub- 
ject, I  am  satisfied  that  the  proof  does  not  establish  that  the 
credit  was  given  to  the  defendants  beyond  the  fair  terms  and 
import  of  the  guaranty. 

It  is  said  that  the  books  were  proven  by  witnesses  reading 
from  the  day-book,  and  that  a  soflSeient  foundation  was  not 
laid  for  this  purpose.  The  witnesses  were  allowed  to  testify 
to  the  items  and  to  refer  to  the  day-book  to  refresh  their 
recollection,  and  each  to  read  his  own  entnes  from  the  book. 
The  witnesses  could  not  remember  all  these  items  without  the 
aid  of  the  entries  made,  but  I  understand  that  they  sabetan- 
tially  testify  to  their  correctness.  This  is  within  the  rule  laid 
down.  {Halsey  v.  Siiisebatighy  15  N.  T.,  488;  Otty  v. 
Mead,  22  N.  T.,  462;  Mardy  v.  ShiMs,  29  N.  Y.,  351; 
Stroud  V.  TiUon,  3  Keyes,  139.)  Independently  of  this  evi- 
dence, the  accounts  were  abundantly  proven,  having  been 
presented  to  O'Brien,  found  accurate,  and  adjusted. 

I  think  that  no  error  was  committed  in  excluding  the  ofier  of 
the  defendants  to  show  that  the  plaintiffs  had  no  United  States 
revenue  license  at  the  time  the  property  was  sold,  and  that 
they  had  no  United  States  revenue  license  for  the  sale  of 
liquor.  There  was  no  allegation  of  the  want  of  a  license  in 
the  answer,  and  no  such  defence  is  interposed.  Where  the 
party  wishes  to  avail  himself  of  such  a  defence,  it  must  be 
set  up  by  answer.  (20  How.,  154 ;  29  id.,  489 ;  5  Sand£, 
153.)  The  action  is  not  brought  to  recover  for  liquors  sold, 
and,  therefore,  the  rule  applicable  to  such  cases  does  not 
prevail.  The  referee  refused  to  allow  the  answer  to  be 
amended  so  as  to  set  up  this  defence,  and,  therefore,  the 
defence  was  not  in  the  case,  and  the  evidence  properly 
excluded. 

Tlie  olrjection  that  the  orders  were  void  and  inadmissible, 
under  the  internal  revenue  act,  is  not  available,  as  the  CSonrt 
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of  Appeals  have  held  that  congress  cannof  prescribe  what 
may  or  maj  not  be  evidence  in  the  courts  of  this  State.  (See 
B  irbov/r  v,  OcUes^  Mss.) 

Several  objections  were  made  upon  the  trial  by  the  defend- 
ant as  to  the  admission  of  CA^dence,  which  it  is  claimed  were 
erroneously  overruled. 

I  think  there  was  no  error  in  allowing  the  witness  Brown 
to  testify  tliat  he  had  madei^  statement  of  the  conversation 
with  Williams,  one  of  the  defendants,  to  the  plaintiffs'  attor- 
ney, in  the  presence  of  the  plaintiffs  and  other  persons. 
Brown  testified  to  a  declaration  made  by  Williams,  which 
tended  to  show  the  liability  of  the  defendaats.  The  witness 
was  cross-examined  as  to  whether  he  had  told  the  conversa- 
tion to  any  person,  and  testified  that  he  had  never  told  plain- 
tiff' attorney  the  conversation,  or  what  he  would  swear  to. 
On  the  re-direct  examination  the  plaintifis'  counsel  called  the 
attention  of  the  witness  to  a  particular  time  and  place,  as 
well  as  to  the  persons  who  were  present,  for  the  purpose  of 
correcting  the  error  into  which  it  is  claimed  the  witness  had 
inadvertently  fallen.  This  correction  the  witness  had  a  right 
to  make,  and  the  evidence  was  also  properly  admitted  for  the 
purpose  of  supporting  the  witness,  who  was  contradicted  by 
Williams  as  to  the  declaration  made. 

Nor  do  I  discover  any  objection  to  the  question  put  to  the 
same  witness,  whether  he  had  been  on  unfriendly  terms  with 
one  of  the  plaintiffs  for  several  months.  An  attempt  was 
made  to  impeach  the  witness,  and  to  strengthen  his  evidence, 
it  appears  to  me  tliat  the  fact  that  he  had  no  interest  or  feel- 
ing in  favor  of  the  plaintiffs,  and,  in  truth,  that  he  was  on 
unfriendly  terms  with  that  party,  was  competent  evidence. 
Sometimes  a  party  calls  a  witness  subpoenaed  by  his  adversary, 
and  proves  that  fact ;  not  to  impeach  him,  but  for  the  pur- 
pose of  showing  that  he  has  no  bias.  The  witness  had  been 
a  clerk  of  the  plaintiffs,  and,  therefore,  might  be  supposed  to 
lean  in  their  favor.  To  rebut  any  presumption  arising  from 
this  fact,  as  well  as  the  attack  made  upon  him,  it  was  com< 
petent  to  prove  his  relations  with  one  of  the  plaintiffs.    Per- 
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Laps  the  evidence  would  have  no  material  bearing  on  the 
case,  and  could  harm  no  one,  and,  therefore,  might  be  disre- 
garded, as  not  affecting  the  result.  But  if  it  was  in  any  waj 
material,  and  tended  to  sustain  the  witness,  it  was  clearlj 
admissible. 

The  question  put  to  the  same  witness.  Brown,  whether 
O'Brion  had  told  the  witness  that  he  had  made  arrangements 
so  that  he  could  trade  with  the  plaintiffs,  and  get  all  the 
goods  he  could  to  finish  the  work,  was,  I  think,  properlj 
admitted.  Gilbert  had  testified  that  he  had  made  a  contract 
with  Sage,  at  the  intercession  of  O'Brien.  O'Brien  contra* 
dieted  this  evidence,  and  in  his  cross-examination  denied  that 
he  had  told  the  witness  and  others  that  he  had  any  conversa- 
tion with  the  witness,  and  other  persons  named,  in  regard  to 
tlie  bills,  or  that  he  had  authority  from  the  defendants  to  buj 
goods  or  to  have  them  charged  to  the  defendants.  The  foun- 
dation was  thus  laid  for  his  impeachment,  and  the  testimony 
was  competent  in  tins  point  of  view. 

For  the  same  reason  the  testimony  of  Burwell,  to  contra- 
dict the  testimony  of  O'Brien,  was  competent  and  proper. 
Although  O'Brien  was  recalled  bj  the  plaintiffs  and  testified 
that  he  had  no  conversation  with  Gilbert,  in  the  presence  of 
Burwell  and  others,  yet  the  evidence  was  merely  a  cross- 
examination  to  lay  the  foundation  for  impeaching  testimony, 
and,  therefore,  he  could  not  be  regarded  as  a  witness  for  the 
plaintiffs  in  any  sense,  and  it  was  proper  to  oontradici 
him. 

I  am  inclined  to  think  that  the  referee  properly  excluded 
the  testimony  of  FoUett,  to  contradict  the  evidence  of  the 
witness  Brown.  Neither  time,  place  nor  conversation  is  speci- 
fied in  the  testimony  of  Brown,  and  the  offer  mad^  includes 
a  specific  conversation  not  asked  for  of  the  witness.  The 
attention  of  the  witness  should  have  been  particularly  called 
io  the  subject ;  and  where  a  witness  can  be  again  called  to 
testify,  the  rule  should  not  be  disregarded. 

Some  other  questions  are  raised^  but  I  think  they  do  not 
require  discussion. 
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There  was  no  error  upon  the  trial,  and  the  judgment  must 
be  affirmed,  with  costs. 
Judgment  affirmed. 


Joseph  M.  Fbbnoh,  Respondent,  v.  Sakusl  Donaldson, 

Appellant. 

(Gkrbsal  Tbbm,  Tman  Defabtmsitt,  Junb,  1871.) 

The  liability  of  a  canal  contractor  for  negligence  in  repairing  a  bridge,  held 
not  to  be  affected  by  the  appointment  by  the  canal  board  of  a  superin- 
tendent for  the  same  section,  who  gave  directions  for  repairs  to  the  same 
bridge,  which  were  followed  by  the  contractor. 

Nor  because  his  contract  was  to  be  performed  as  required  by  the  canal 
commissioners. 

Bridges  erected  over  the  canals,  in  continuation  of  streets  and  highways, 
held  to  be  within  the  proyisions  of  the  contract  for  repairs. 

The  question  of  negligence  on  the  part  of  one  seeking  to  enforce  the  con- 
tractor's liability,  is  for  the  Jury. 

8o  also  the  question  as  to  what  repidrs  are  requisite ;  and  where  the  super- 
intendent, who  had  examined  the  bridge  and  directed  repairs,  was  asked 
as  a  witness  whether  he  had  ordered  all  the  repairs  which  he  deemed 
necessary, — ffeldt  that  the  question  was  improper,  as  calling  for  evidence 
tending  to  take  that  question  from.the  Juiy,  and  to  relieve  the  contractor 
ttom  liability. 

This  is  an  appeal  from  a  judgment  rendered  on  the  verdict 
of  a  jury  at  the  Schenectady  Circuit,  in  May,  1870.  The 
action  was  brought  to  recover  the  value  of  horses  killed 
by  the  falling  of  a  highway  bridge  over  the  Erie  canal 
in  Schenectady.  The  defendant  entered  into  a  contract 
with  the  people  of  the  State  to  keep  superintendent 
section  No.  2  of  the  Erie  canal  in  good  repair,  including 
the  bridges  thereon,  for  three  years  from  March  1, 1869. 
The  bridge  in  question,  known  as  "  Frog  Alley  "  bridge,  was 
embraced  within  said  section.  On  the  26th  day  of  October, 
1860,  the  plaintiff,  by  his  servants,  was  driving,  along  the 
highway  and  over  the  bridge  in  question,  a  number  of  horses 
and  mules,  when  the  bridge  broke,  precipitating  some  of 
them  into  the  canal.    Three  of  the  horses  and  two  of  the 


51 


294  OASES  m  THE  SUPREME  OOXJRT         [Joae, 

French  t.  Donaldson. 

mules  were  thereby  killed*  On  the  trial,  two  qnesticHiA  of 
fact  were  contested :  Ist.  Whether  the  bridge  broke  iu  con- 
sequence of  the  negligence  of  the  defendant.  2d«  Whether 
the  plaintiff's  negligence  contributed  thereto.  The  evidence 
on  these  questions  was  conflicting.  The  defendant's  connsel 
moved  for  a  dismissal  of  the  complaint,  and  for  a  Donsait, 
and  i-equested  the  court  to  make  certain  rulings  as  to  the  law 
applicable  to  the  case,  which,  so  far  as  they  were  pressed  npon 
the  argument,  and  so  &r  as  they  are  material^  are  stated  and 
discussed  in  the  opinion.  The  motion  and  requests  were  all 
refused  by  the  judge,  and  exceptions  duly  taken.  An  objec- 
tion was  also  made  to  evidence,  and  the  same  was  excluded, 
snd  an  exception  taken,  which  also  appears  ip  the  opinion. 

The  jury  rendered  a  verdict  for  $750.  Judgment  upon 
the  verdict  was  entered  for  the  plaintiff,  and  the  defendant 
appealed  from  the  judgment. 

F,  Fishy  for  the  appellant. 

J.  S.  Lcmdony  for  the  respondent 

Present — ^Milleb,  P.  J.,  Pottkb  and  Pabkes,  J  J. 

By  the  Court — Miller,  P.  J.  This  action  was  bixnight 
to  recover  damages  for  the  negligence  of  the  defendant,  as  a 
canal  contractor,  in  not  keeping  in  repair  a  bridge  on  the 
canal,  which  fell  and  caused  the  injury  complained  of.  The 
liability  of  a  contractor  for  injuries  caused  by  lus  n^leet  to 
peiform  his  duty  is  settled  by  the  adjudications  of  the  Oourt 
of  Appeals,  in  RiMnson  v.  Chamberlain  (34  N.  Y.,  389); 
Fulton  Insvrance  Company  v.  JSalchoin  (37  id.,  648). 

An  attempted  distinction  is  sought  to  be  made  between  the 
cases  cited  and  the  one  at  bar ;  and  it  is  insisted  by  the  defend- 
ant's counsel  that  the  canal  board  had  appointed  a  superin- 
tendent on  this  section  of  the  canal,  which  excluded  the 
Contractor  from  assuming  and  exercising  any  official  duties  or 
r  jB;>onsibilitie8.     The  evidence  shows  that  the  superintendent 
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did  direct  the  defendant  to  make  repairs,  and  that  the  repairs 
were  made  according  to  the  directions  thus  given.  Did  this 
act  divest  the  defendant  of  the  responsibility  which  otherwise 
was  imposed  upon  him,  and  take  away  from  him  the  powers 
with  which  he  was  otherwise  invested,  and  in  the  exercise  of 
which  he  would  be  liable  for  a  neglect  of  duty  ?  We  have 
not  been  referred  to  any  statute  or  authority  which  sustains 
the  principle  contended  for.  The  contract  provides  that  the 
work  "  shall  be  performed  under  the  immediate  direction  of 
the  canal  commissioner  in  charge,  and  at  such  times  and  sea- 
sons, at  such  places  in  the  work  and  in  such  manner  as  the 
canal  commissioner  shall  direct ;"  but  in  a  case  where  the 
superintendent  of  repairs  was  prosecuted  and  held  liable  for 
injuries  caused  by  his  neglect  of  duty,  it  was  held  that  the 
provisions  of  the  statute  (2  R.  S.,  236,  §§  100,  101),  which 
required  that  he  should  perform  his  duty  "  under  the  direc- 
tion of  the  canal  commissioners,"  in  keeping  the  canal  in 
repair,  meant  that  he  should  bo  under  the  general  direction 
of  the  commissioners,  and  that  he  should  follow  their  instruc 
tions,  if  any  were  given,  as  to  the  extent  and  manner  of 
making  repairs  and  the  mode  of  discharging  his  duty.  (Adsit 
v.  Brady y  4  Hill,  630.  See,  also,  dm/roy  v.  Odle{post  p.  344), 
where  the  same  question  is  discussed.) 

According  to  the  decision  of  the  Court  of  Appeals  in  34 
and  37  Kew  York  (auprcC)^  the  contractor,  under  the  statutes 
of  1854, 1855  and  1857,  was  invested  with  many  of  the  pow- 
ers of  the  superintendent ;  and,  when  he  assumed  the  duties 
imposed  by  his  contract,  he  made  himself  liable  for  all  inju- 
ries caused  by  his  negligence.  He  stands,  therefore,  in  the 
place  of  that  officer;  and  the  fact  that  the  superintendent 
gave  directions  as  to  the  work  to  be  done  by  the  defendant 
does  not,  in  my  opinion,  alter  the  case  or  lessen  the  responsi- 
bility of  the  contractor.  The  authorities  cited  show  that 
neither  the  superintendent  nor  the  canal  commissioners  have 
the  power,  by  their  interference,  to  relieve  the  contractor  from 
the  liability  incurred  by  the  agreement  entered  into  by  him 
with  the  State.    It  is  no  excuse  to  the  contractor  that  he  did 
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not  perform  the  work  properly  because  the  one  or  the  other 
of  these  officially  gave  directione,  and  the  contractor  was  not, 
by  reason  thereof,  relieved  from  the  exercise  of  his  discretion 
or  exonerated  from  the  obligation  to  perform  his  duty. 

These  remarks  also  apply  to  the  question  made,  that  there 
was  no  absolute  agreement  on  the  part  of  the  contractor  to 
keep  the  bridge  or  any  part  of  the  canal  in  repair,  and  that  it 
was  to  be  done  as  required  by  the  canal  commissioner.  (See 
opinion,  Conroy  v.  Oale  (j>08t  p.  314),  where  this  question  is 
also  discussed.) 

If  the  views  expressed  are  correct,  it  follows  that  there  was 
no  error  on  the  trial  in  refusing  the  motion  for  a  nonsuit  upon 
any  of  the  grounds  covered  by  the  discussion  already  had. 

It  is  further  urged,  that  the  bridge  in  question  was  not  one 
of  the  structures  covered  by  the  contract  between  the  defend- 
ant and  the  State.  The  contract  required  the  defendant  ^^  to 
furnish  and  keep  on  hand  all  materials  *  *  and  perform  all 
the  labor  necessary  to  put  and  keep  in  repair  "  the  said  sec- 
tion. By  an  act  to  amend  the  act  of  1857,  every  contract 
made  under  the  provisions  of  said  act,  and  the  act  amended, 
binds  the  contractor  to  put  and  keep  the  bridges  on  the  sec- 
tion of  the  canal  embraced  in  the  contract  in  repair,  and  to 
maintain  the  same  during  the  existence  of  the  contract.  (Ses- 
sion Laws  of  1867,  chap.  577,  §3,  p.  1542.)  The  canal  com- 
missioners are  also  required  to  construct  and  maintain,  at  the 
public  expense,  road  and  street  bridges  over  the  canal  wher- 
ever constructed.  (Laws  of  1840,  chap.  372,  §  1 ;  id.,  1857, 
chap.  105,  §4;  id.,  1868,  index,  "canal  bridges.")  The 
bridges  connected  with  streets  and  roads,  which,  necessarily, 
must  comprise  most  of  the  bridges  over  the  canal,  are  clearly 
provided  for  by  the  law,  and  come  within  the  provisions  of 
the  contract  for  repairs. 

It  is  further  urged,  that  the  plaintiff  was  guilty  of  negli- 
gence in  overloading  the  bridge,  and,  therefore,  cannot  reco- 
ver. Whether  the  horses  were  too  near  together,  and  the 
weight  too  heavy  on  the  bridge,  or  whether  they  were  allowed 
to  pass  over  it  in  an  improper  or  unusual  manner,  or  what  was 
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the  sastaining  capacity  and  strength  of  the  bridge,  were  ques 
tions  of  fact  for  the  jury ;  and  I  am  not  prepared  to  say  that 
it  was  so  entirely  dear  that  the  plaintiff  was  chargeable  with 
negligence  which  contributed  to  the  injury  tliat  the  court  was 
bound  to  hold  that,  as  a  matter  of  law,  the  plaintiff  was  not 
entitled  to  recover. 

Kor  was  there  error  on  the  trial  in  the  refusal  of  the  judge 
to  hold  that,  as  a  matter  of  law,  the  defendant  should  not  be 
held  liable  for  any  defect  in  the  bridge  that  was  not  visible  or 
that  he  could  not  have  seen  before  the  breaking  of  the  bridge. 
A  proper  examination  and  exercise  of  skill  may  be  the  means 
of  discovering  hidden  defects  not  visible  to  the  naked  eye ; 
and  tests  may  be  employed  which  will  develop  innate  rotten- 
ness and  decay,  as  effectually  as  if  they  were  not  concealed. 
These  should  be  resorted  to  when  the  exigency  of  the  case 
demands  it  and  I  think  a  person  having  the  charge  of  public 
structures  of  this  character  should  not  be  allowed  to  evade 
responsibility  because  they  fail  to  use  such  scientific  tests  as 
are  usually  and  ordinarily  employed,  and  as  the  circumstances 
may  require.  But  all  this  was  for  the  jury,  and  not  a  ques- 
tion of  law  alone. 

The  question  put  to  the  witness  Yedder,  who  was  a  super- 
intendent of  repairs  for  the  section,  and  who  had  examined 
the  bridge  and  gave  directions  to  the  defendant,  as  a  con* 
tractor,  what  repairs  to  make,  which  was  as  follows :  ^^  Did 
you  order  all  the  repairs  to  be  done  that,  in  your  opinion,  you 
deemed  necessary  and  proper  P'  was  properly  excluded.  It 
called  for  an  opinion  of  the  witness  as  to  what  repairs  were 
required,  which  was  a  question  of  fact  for  the  jury.  It  also 
tended  to  relieve  the  defendant  from  liability,  by  reason  of 
the  witness  being  a  superintendent  and  directing  the  work, 
which,  as  we  have  already  seen,  is  no  protection  to  him  against 
negligence. 

No  other  questions  are  raised  which  require  examination ; 
and,  upon  the  whole,  I  think  there  was  no  error  upon  the 
trial,  and  that  the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 
Lansiko — Vol.  V.     88 
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In  thb  Matter  of  thb  Pbtitiok  of  thb  Rondout  asd 
Oswego  Railboad  Comfant  v.  Richard  Dbyo  and  Gatha- 
RiNB  hig  wife,  and  others. 

(General  Term,  Third  Department,  Jajtuart,  1871.) 

Hxe  testimony  annexed  to  the  report  of  commi88i9ners  appointed  to  appraise 
property  taken  for  ndlroad  purposes,  pursuant  to  statute,  is  to  be  ooi- 
Bidered  a  part  of  the  report,  for  the  purpose  of  a  review  of  the  comnus^ 
sioners*  prooeeding& 

It  appearing  that  a  single  witness  as  to  the  value  of  the  lot  was  sworn 
before  the  commissioners,  who  testified  that  he  lived  in  the  vicinity  of  the 
premises,  that  he  knew  from  what  others  said  the  value  of  real  estate  in 
the  vicinity,  and  stated  the  market  value  and  amount  paid  for  other  lols 
in  the  neighborhood,  Beld^  that  the  evidence  was  competent,  and  suffi- 
cient upon  the  question  of  value. 

The  commissioners  need  not,  however,  be  controlled  by  the  evidence  taken 
before  them  as  to  the  value  of  the  property,  but  must  decide  according 
to  their  own  Judgment ;  and  an  award  made  without  testimony  would  be 
regular. 

Evidence  as  to  the  intended  use  of  the  land  to  be  taken,  ikeld  admissible 
as  a  part  of  the  res  geata^  to  show  the  circumstances  under  which  the 
land  was  taken  and  its  situation  when  appropriated. 

The  admission  of  testimony  to  the  effect  that  the  road  would  damage 
the  lot  of  which  the  land  taken  was  a  part,  but  that  the  taking 
of  the  piece  would  not  much  depreciate  the  value  of  the  property,  as  it 
was  left  open  for  a  road,  does  not  justify  a  reversal  of  the  proceedings. 

Chapter  648  of  Laws  of  1866  does  not  embrace  more  than  one  subject,  and 
that  is  expressed  in  its  title. 

This  is  an  appeal  by  Richard  Deyo,  the  owner  of  the  real 
estate  described  in  the  petition  in  this  matter,  from  the  apprai- 
sal and  report  of  commissioners  appointed  by  the  court  to 
ascertain,  appraise  and  determine  the  compensation  which 
ought  justly  to  be  made  to  the  owners  and  parties  interested 
in  real  estate  taken  by  the  Rondout  and  Oswego  Rail- 
road Company.  The  commissioners  were  appointed  on  the 
27th  day  of  July,  1869 ;  took  the  testimony  on  the  29th  day 
of  July ;  and  the  report  was  made  July  30, 1869,  and  the 
order  of  confirmation  was  made  August  31, 1869.  The  notice 
of  appeal  was  served  September  17,  1869, 
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The  land  taken  was  a  narrow  strip,  fifteen  feet  wide,  off  the 
rear  end  of  a  largo  lot  owned  by  Dejo,  and  in  length  309 
feet.  The  commissioners  allowed  $800  as  the  compensation 
to  be  made  for  the  land  taken.  No  irregularities  or  errors  were 
specified  in  the  notice  of  appeal  or  other  papers. 

S.  Z.  Stebbins,  for  the  appellant. 

A,  Schoonmakery  Jr.y  for  the  respondent. 

Present — ^Milleb,  P.  J.,  Potter  and  Pabksb,  JJ. 

By  the  Conrt — Milleb,  P.  J.  The  printed  papers  npon 
this  appeal  contain  the  report  of  the  commissioners  and  the 
testimony  taken  on  the  hearing,  which  purports  to  be  annexed 
to  the  report.  In  reviewing  the  proceedings,  I  am  inclined 
to  think  that  the  testimony  must  be  considered  as  a  part  of 
the  report.  Such  seems  to  have  been  the  practice  in  several 
cases.  (iT.  T.  and  K  B.  R.  Co.  v.  Corey y  5  How.,  177 ; 
The  Scrnie  v.  CdfrnrUy  6  id.,  223 ;  R.  cmd  8.  R.  R.  Co.  v. 
Budlonff,  6  id.,  467 ;  R.  and  G.  R.  R.  Co.  v.  Reckwith,  10 
id.,  168 ;  T.  and  B.  R.  R.  Co.  v.  N:  T.  Co.y  16  Barb.,  100.) 

Assuming  that  the  testimony  is  to  be  taken  into  considera- 
tion in  reviewing  the  proceedings,  it  is  proper  to  examine  the 
questions  which  are  presented  thereby  in  connection  with  the 
report.  The  railroad  company  applied  to  the  court  to  acquire 
title  to  the  land  described  in  the  report,  for  the  purpose  of 
constructing  or  operating  the  proposed  road.  Ko  objection 
was  made  to  the  application,  and  the  commissioners  were 
appointed  to  appraise  the  ralue  of  the  land,  and  the  compen- 
sation to  be  made  to  the  owner  or  owners.  The  only  ques- 
tions, then,  which  can  properly  be  made,  are  as  to  the  pro- 
ceedings of  the  commissioners  on  the  appraisal.  We  have 
nothing  to  do,  upon  this  appeal,  with  any  question  as  to  the 
propriety  of  taking  the  land  for  the  purposes  intended,  or 
with  any  question  which  may  hereafter  arise  as  to  the  right 
of  the  company  to  lay  their  track  beyond  the  bounds  of  the 
land  which  they  may  acquire  by  this  proceeding. 
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It  ifi  objected  that  the  evidence  of  value  was  incompetent 
Only  one  witness  was  sworn  before  the  commiBsioners  as  to 
the  actual  value  of  the  lot,  and  no  objection  was  made  to  liis 
iwi'dence,  the^e  being  no  appearance  by  the  appellant.  He 
testified  that  he  lived  in  the  vicinity  of  the  premises,  and  he 
knew,  from  what  others  said,  the  value  of  real  estate  in  the 
vicinity ;  that  one  Cassidy  had  paid  $1,000  for  his  lot,  and 
the  market  value  of  lots,  50  by  100  feet,  was  about  $400 ; 
but  the  lot  in  question  in  this  matter  was  not  worth  quite  as 
much.  Conceding  that  the  appellant  was  entitled  to  the 
^tenefit  of  all  legal  objections,  the  same  as  if  he  had  been 
present  and  made  them,  I  am  inclined  to  think  that  the  evi- 
dence was  competent.  It  is  manifest  that  the  witness,  living 
in  the  vicinity,  had  some  knowledge  of  the  value  of  lots  there, 
as  he  testified ;  and  it  was  not,  in  my  opinion,  essential  that 
that  knowledge  should  be  derived  from  actual  experience  in 
buying  and  selling,  or  being  present  at  a  sale,  but  it  was  suf- 
ficient that  it  was  derived  from  the  opinion  of  others,  in  con- 
nection with  an  acquaintance  with  the  locality.  The  evidence 
was  not  hearsay,  but  the  expression  of  an  opinion  derived 
from  knowledge  as  well  as  information  from  others.  This  is, 
I  think,  competent  upon  a  question  of  value,  whicli  is  gene- 
rally a  matter  of  opinion,  derived  from  knowledge,  in  part, 
but  mainly'from  information  received  from  other  parties.  It 
may  be  added,  that  the  testimony  of  witnesses,  in  proceedings 
of  this  character,  as  to  Value,  is  not  controlling.  The  com- 
missioners, after  all,  xnust  decide  according  to  their  own  judg- 
ment ;  and  even  an  award  made  without  testimony  is  regular, 
(Rondout  and  O.  H.  B.  Co.  v.  Fiddj  38  How.,  187.) 

Nor  was  there  any  error  in  the  evidence  given  by  the  engi- 
neer as  to  the  intended  use  of  the  land  to  be  taken.  It  was 
proper  to  show  the  circumstances  under  which  the  land  was 
taken,  and  its  situation  when  appropriated,  as  a  part  of  the 
res  gestm.  This  is  not  testimony  afiecting  compensation,  but 
for  the  purpose  of  showing  the  actual  state  of  the  matter ;  and 
there  is  nothing  in  the  case  which  shows  that  it  bad  any  effect 
whatever  upon  the  commissioners  in  awarding  damageck 
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The  testimony  that  the  railroad  going  through  would  dam- 
age the  lot,  but  the  taking  of  the  fifteen  feet  would  not  much 
depreciate  the  value  of  the  property,  as  it  was  left  open  for  a 
road,  is  very  remotely  material,  if  of  any  importance,  as  con- 
sequential damages  could  not  be  allowed.  I  am  not  prepared 
to  say  that  this  expression  of  opinion,  which  immediately 
followed  the  evidence  of  the  witness,  as  to  the  value  of  the 
lot,  was  erroneous,  and  would  justify  a  reversal  of  the  pro- 
ceedings. 

I  think  there  is  no  force  in  the  objection  urged,  that  the 
proceedings  are  Toid  because  the  last  section  of  the  act  of 
1866,  chapter  648,  under  which  the  original  petition  was 
framed,  embraces  two  subjects,  one  of  which  is  not  expressed 
in  its  title.  The  section  referred  to  relates  to  the  same  sub- 
ject-matter, and  there  is  no  such  discrepancy  between  this  and 
the  other  purposes  of  the  act  as  would  authorize  this  court  to 
hold  that  the  act,  or  any  portion  of  it,  was  void  and  in  viola- 
tion of  the  Constitution. 

I  have  examined  the  other  questions  raised,  and  am  of  t^e 
opinion  that  there  was  no  error  in  the  report  and  proceedings, 
and  that  the  order  appealed  from  should  be  affirmed,  with  ten 
dollars  costs  of  appeal. 

Judgment  affirmed. 


Thomas  Dailet,  Respondent,  v.  John  Ckowley,  Appellant. 

(General  Term,  Thibd  Defabtment,  Seftembsb,  1871.)  5  aoi 

In  an  action  for  tmlawftilly  taking  and  canying  away  the  plaintiff's  goods, 
.  it  appeared  Uiat  the  defendant,  having  induced  the  plaintiff's  wife  to 
leave  him,  had  aided  her  in  carrying  away  clandestinely  certahi  articles 
of  property  belonging  to  the  plaintiff;  that  the  wife  afterward  brought 
the  property  to  the  vicinity  of  the  plaintiff's  residence,  and  delivered  to 
him  railroad  checks  for  it,  which  the  plaintiff,  with  knowledge  of  the 
identic  of  the  property,  upon  request  of  a  station  agent  that  it  should 
be  removed,  delivered  to  a  third  person,  directing  him  to  take  charge  of 
it,  and  the  latter  did  so.  The  wife  did  not  return,  or  offer  to  return,  to 
her  husband.    EM^  that  there  was  an  acceptance  of  the  property  and 
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exercise  of  owneroliip  over  it  by  the  plaintiff  for  himaeli^  alter  the  wrong- 
fhl  taking,  and  an  allowance  of  damages  for  its  ftiU  value  was  error. 
It  seems  the  resumption  of  ownership  and  repossession  should  have  been 
considered  in  mitigation  of  damages,  and  that  the  value  of  the  pro- 
perty, exclusive  of  Che  wife's  wearing  apparel,  would  have  been  a  tme 
measure  of  dama^^  if  the  property  had  not  been  retaken. 

The  action  was  originally  brongjit  in  a  Justice's  Court,  where 
a  judgment  was  rendered  in  favor  of  the  plaintiff.  The  defend- 
ant appealed  to  the  Coanty  Court,  and  the  cause  was  referred. 

The  complaint  was  for  wrongfully  taking  and  carrying 
away  certain  goods,  furniture,  &c.,  of  the  plaintiff.  The 
answer  was  a  general  denial,  and,  as  amended  on  the  trial,  set 
up  that,  since  the  commencement  of  the  action,  the  plaintiff 
had  received,  accepted  and  retained  the  possession  of  the 
goods,  &c.,  in  the  same  condition  as  when  taken.  It  appeared 
upon  the  trial  that  the  plaintiff's  wife,  through  the  influence 
of  the  defendant,  and  by  his  procurement,  le£k  the  plaintiff 
and  took  a  quantity  of  personal  property,  wearing  apparel, 
honsehold  goods,  &c.,  of  the  plaintiff;  that  the  defendant 
aided  her  in  taking  said  goods  clandestinely,  and  with  know- 
ledge that  she  intended  to  abandon  her  husband  and  home; 
that  she  went  to  Ogdensburgh,  then  to  tlie  southern  part  of 
the  State,  and  afterward  returned  with  the  goods  to  the  vici- 
nity of  her  husband's  residence. 

The  referee  found,  among  other  things,  "  that  the  plaintiff's 
wife  delivered  to  plaintiff  the  railroad  checks  for  said  goods 
which  were  taken  by  her,  on  her  return,  and  he  took  sndi 
checks,  knowing  they  were  for  such  goods,  because  the 
station  agent  where  said  goods  were,  desired  to  have  them 
taken  away,  plaintiff  delivered  the  checks  to  another,  with 
dii*ections  to  take  said  goods  and  take  charge  of  them ;  that 
they  were  so  taken  by  such  person,  who,  up  to  time  of 
such  trial  before  me,  had  continued  them  in  his  possession; 
that  said  wife  had  never  returned  to  or  cohabited,  or  o&red 
to  cohabit,  with  plaintiff,  and  that  she  had  not  taken  any  of 
said  goods,  so  taken  away,  with  his  knowledge  or  consent ;.  that 
the  value  of  such  goods  at  the  time  of  trial  was  $149.05 ;  and, 
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as  questions  of  law,  that  the  conduct  of  defendant,  connected 
with  the  departure  of  the  wife  and  taking  of  the  goods,  made 
him  liable  for  the  value  thereof,  and  what  the  plaintiff  did  in 
relation  to  the  checks,  or  otherwise,  was  not  such  an  accept- 
ance of  the  goods  as  would  prevent  the  plaintiff  recovering 
therefor ;  and  that  the  plaintiff  was  entitled  to  recover  for  the 
full  value." 

The  defendant  duly  excepted  to  the  findings  of  fact  and  law 
of  the  referee. 

A  judgment  was  entered  upon  the  referee's  report,  and  the 
defendant  appealed. 

Tappan  <&  Evoin^  for  the  appellant. 

W.  H,  SoAjoyer^  for  the  respondent. 

Present — ^Miller,  P.  J.,  Potieb  and  Pabksb,  JJ. 

MiLLEB,  p.  J.  The  referee  clearly  erred  upon  the  ques- 
tion of  damages,  and  in  his  conclusion  that  what  the  plain- 
tiff did  in  relation  to  the  checks  for  the  trunks,  or  otherwise, 
was  not  such  an  acceptance  of  the  goods  as  would  prevent 
the  plaintiff  from  recovering  therefor,  and  that  the  plaintiff 
was  entitled  to  recover  the  full  value  of  the  same.  He  had 
found,  as  a  fact,  that  the  plaintiff  had  taken  the  cliecks  know- 
ing what  they  were  for,  and  because  the  station  agent  where 
said  goods  were  desired  to  have  them  taken  away,  delivered 
the  checks  to  another  with  directions  to  take  said  goods  and 
take  charge  of  them ;  that  they  were  so  taken  by  such  per- 
son, who,  up  to  the  time  of  the  trial,  had  continued  them  in 
his  possession.  According  to  this  finding  of  fact,  the  plain- 
tiff actually  took  possession  of  the  goods  by  taking  the 
checks,  exercised  acts  of  ownership  over  them  by  means  of 
his  agent,  and  had  the  entire  control  over  them.  He  could 
demand  them  and  recover  possession  of  them  at  any  time  of 
the  agent  to  whom  he  had  entrusted  them,  or  of  any  person 
who  might  receive  them,  and  really  had  the  entire  property 
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at  his  command.  This  was  an  exercise  of  ownership  and  an 
acceptance  of  the  property  for  himself,  and  not  for  the  benefit 
of  a  third  party.  The  fact  that  he  took  them,  as  the  referee 
found,  because  the  station  agent  desired  it,  does  not,  in  any 
way,  detract  from  the  right  of  the  plaintiff  to  the  possession 
and  the  ownership  of  the  property.  He  was  under  no  obli- 
gation to  take  the  goods  for  the  reason  stated,  and,  as  he 
chose  to  receive  the  checks  and  to  take  charge  of  the  pro- 
perty by  his  agent,  he  assumed  the  responsibility  of  asserting 
his  right  and  cannot  claim  to  recover  for  the  full  value  of  the 
goods  which  he  has  thus  redaced  to  possession.  The  defend- 
ant may  be  liable  in  a  proper  action  for  inducing  the  wife  to 
leave  the  husband,  but  he  is  not  liable  for  the  full  value  of 
the  property.  This,  perhaps,  exclusive  of  the  wife's  wearing 
apparel,  would  be  the  true  measure  of  damages  if  the  goods 
had  not  been  retaken;  but  when  the  plaintiff  voluntarily 
consented  to  receive  the  checks,  and  exercise  control  over  the 
property,  that  fact,  although  not  an  entire  defence,  should  go 
in  mitigation  of  damages.  {VbslmrgA  v.  Wdchy  11  J.  R, 
175 ;  Hanmer  v.  WUaey^  17  Wend.,  93 ;  Bowman  v.  TedlL 
98  Wend.,  309.) 

The  action  was  for  unlawfully  taking  and  carrying  away, 
and  not  for  the  conversion  of  the  goods ;  and  for  all  the  dam- 
ages arising  from  the  alleged  taking,  the  plaintiff  was  entitled 
to  recover ;  but  as  the  referee  allowed  the  fuU  value  of  the 
goods,  notwithstanding  their  acceptance  by  the  plaintiff  and 
his  control  over  them,  the  judgment  must  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  tlie  event. 

Judgment  reversed. 


Uniinff. 
5    30il  __ 

72h  ^  Elijah  Roe,  Appellant,  v,  John  Hanson,  Respondent. 

aSSi  (Gbnbbal  Tebh,  Tmno  Dbpartmsnt,  Junb,  1871.) 

'  In  an  action  to  recover  for  breach  of  warranty  in  the  sale  of  a  chattel,— 

EMy  that  the  price  for  which  the  purchaser  resold  the  chattel  wa»  ukad- 

missible  as  eyidence  of  value. 

An  objection  to  such  evidence,  as  immaterial  and  improper,  is  sufficient 

No  exception  to  a  decision  is  necessary  in  a  Justice's  Court;  it  S*  enougli 

that  objection  is  made  and  overruled. 
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JSobert  T.  Johnson^  for  appellant  and  plaintiff. 
TFW  Oleaean^  for  respondent  and  defendant. 
Present — ^Milleb,  P.  J.,  Potteb  and  Pabkbb,  JJ. 

By  tlie  Court — Miller,  P.  J.  This  is  an  appeal  from  the 
jndgment  of  the  County  Court,  of  Delaware  county,  reversing 
A  judgment  rendered  by  a  justice  of  the  peace,  upon  the  ver- 
dict of  a  jury,  in  favor  of  the  plaintiff  for  twenty-two  dollars 
damages,  besides  costs.  The  action  was  brought  to  recover 
damages  for  an  alleged  breach  of  a  warranty  made  on  the  sale 
of  two  cows,  the  breach  being  as  to  one  of  said  cows.  Upon 
the  trial  before  the  justice  the  plaintiff  was  sworn,  and  tes- 
tified as  a  witness  on  his  own  behalf,  and  was  asked  the 
following  question :  "  What  was  the  cow  sold  for  ? " 
The  question  was  objected  to  as  improper  and  immaterial. 
The  objection  was  overruled  and  the  plaintiff  answered: 
"  The  cow  was  sold  lor  forty  doUars."  There  was  testimony 
in  the  case  which  established  that  the  price  paid  for  the  cow 
in  question  was  sixty  dollars ;  and  the  testimony  objected  to 
and  received  was  designed  to  show  that  the  cow  was  of  less 
value  than  the  price  paid. 

The  question  allowed  and  answered  was,  I  think,  mani- 
festly illegal  and  improper;  and  it  furnished  no  criterion 
upon  which  a  proper  estimate  of  the  damages  could  be 
lawfully  bas^.  It  has  never  been  held  in  this  State  that 
proof  of  a  pnvatc  sale  of  property  by  one  purchaser  to 
another  party  \^ic  competent  evidence  upon  the  question 
of  value.  The  u\<no8t  extent  to  which  the  authorities  have 
gone  is,  that  the  amount  for  which  personal  property  was 
solJ  at  auction  is  admissible  as  a  circumstance  to  be 
C(»ib;iered  upon  the  subject  of  the  value  of  the  property. 
{RenMid  v.  Peck,  2  itilt.,  137;  Croun^e  v.  Fitch,  6  Abb.  Pr., 
N.  8.,  185 ;  CiimpbeU  r.  Woodworth,  20  N.  Y.,  499.^  There  is 
some  /eason  for  the  buter  rule  where  property  is  publicly 
exposed  for  sale,  and  evf^y  individual  has  an  opportunity  to 
attend  the  sale  and  compett^  for  the  purchase.    A  sale  of  this 

Lansing — ^Vol.  V      39 
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character,  fairly  conducted,  is  some  evidence  that  the  property 
bid  off  has  been  disposed  of  for  about  its  actaal  value ;  while 
a  purchase  at  private  sale  only  shows  what  sum  one  of  the 
parties  interested  in  depreciating  its  value  consented  to  seQ 
for.  The  price  thus  realized  might  be  fixed  by  fraud  and 
connivance  between  the  vendor  and  the  vendee,  where  the 
former  had  instituted  a  suit  to  recover  damages  again&t  the 
person  of  whom  lie  had  purchased,  and  having  in  view  tiie 
effect  which  the  sale  might  have  upon  the  trial  of  the  cause. 
Such  a  sale  would  furnish  means  of  manufacturing  testiuiony 
in  favor  of  an  interested  party,  and  render  no  aid  in  deter- 
mining the  actual  value  of  the  property.  It  is,  in  fact,  the 
act  of  the  party  in  his  own  favor,  which  is  never  admissible 
as  testimony. 

The  cases  cited  from  the  decisions  in  other  States  do  not 
aid  the  plaintiff.  In  7  Cushing,  166,  the  distinct  question 
now  presented  did  not  arise,  and  it  is  there  said  that  a  second 
sale  of  a  horse  was  not  a  good  test  of  its  value.  The  same 
rule  is  applicable  to  the  property  in  controversy  in  the  case 
at  bar. 

In  27  Alabama,  602,  the  sale  of  the  property  was  at  auction. 
Some  of  the  cases  cited  sustain  the  doctrine  that  the  price 
obtained  on  a  private  sale  of  the  property,  after  the  discovery 
of  an  alleged  fraud,  is  competent  testimony. 

I  think  that  the  objection  made  to  the  introduction  of  the 
testimony  was  suflSciently  specific.  It  was  enough  to  state 
that  the  testimony  was  immateriid  and  improper,  as  it  is 
apparent  that  no  circumstances  could  obviate  the  objection  to 
this  species  of  evidence.  Nor  was  the  error  of  the  justice 
merely  of  a  technical  character,  which  could  be  disregarded. 
Although  there  is  other  testimony  as  to  the  value  of  the  pro- 
perty, and  some  testimony  which  showed  a  larger  amount  of 
damages  than  the  sum  found  by  the  jury,  yet  there  was 
evidence  that  the  damages  were  far  less  than  the  amount 
found  by  the  jury ;  and  it  is  by  no  means  clear  that  the  evi- 
dence objected  to  may  not  have  had  a  controlling  influenoe 
upon  the  minds  of  the  jury. 
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No  exception  to  the  decision  of  the  justice  is  necessary  in 
a  justice's  court,  and  it  is  enough  that  an  objection  is  made 
and  overruled  to  raise  the  question. 

Some  other  objections  were  made  upon  the  trial ;  but,  as 
the  justice  erred  in  the  admission  of  the  question  put,  it  is 
sufficient  to  sustain  the  decision  of  the  County  Court  in  the 
reversal  of  the  judgment,  and  it  is  not  necessary  to  discuss 
the  other  questions  raised. 

The  judgment  of  the  County  Court  must  be  affirmed,  with 
costs. 

Judgment  affirmed. 


A.  W.  LoGKLiN,  Bespondent,  v.  D.  A.  Moobb,  Appellant. 
(QsmEBAL  Term,  Tjuxd  Dsparticent,  Jttnb,  1871.) 

The  rule  under  which  commencement  of  a  suit  on  a  promissory  note,  pay- 
able at  a  particular  time  and  place,  is  a  sufficient  demand  of  payment, 
and  the  readiness  of  the  payee  a  matter  affecting  the  question  of  costs,  is 
applicable  to  contracts  to  pay  for  goods  at  a  time  and  place  agreed. 

Appeal  from  judgment  for  plaintiff  upon  referee's  report. 

The  action  was  brought  to  recover  the  purchase  price  of  a 
quantity  of  goods  alleged  to  have  been  sold  and  delivered  by 
the  plaintiff  to  the  defendant.  The  answer  set  up,  among 
other  things,  that  the  goods  were  purchased  under  an  agree- 
ment that  they  were  to  be  paid  for  at  the  store  of  defendant,  and 
readiness  to  perform,  and  that  no  demand  was  ever  made  at 
that  place  on  behalf  of  plaintiff,  and  that  a  portion  of  the 
goods  sold  were  left  to  be  sold  on  commission ;  that  a  portion 
of  the  goods,  to  the  amount  of  $8.30,  were  sold  on  commis- 
sion ;  that  the  remainder  were  sold  at  a  price  agreed  upon. 

The  referee  found,  as  a  matter  of  fact,  that  the  place  of 
payment  was  at  defendant's  store,  on  January  1st,  1869,  but, 
fis  a  matter  of  law,  he  held  that  plaintiff  was  entitled  to 
receiver,  though  demand  was  never  made  or  bill  presented  at 
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the  store,  and  that  to  avail  himself  of  the  benefits  of  his  agree- 
ment, the  defendant  should  have  bronght  the  money  into 
court  at  the  time  of  answering,  and  reported  in  &Tor  of  the 
plaintiff  for  the  goods  sold  defendant,  and  for  those  sold  on 
commission,  deducting  said  commission,  with  interest  from 
January  Ist,  1869,  being  $71.72  besides  costs.  The  d^eai- 
ant,  on  the  trial,  brought  and  paid  into  court  $63.88,  bdng 
the  amount  of  the  goods  purchased  and  those  sold  on  com- 
mission. Exceptions  were  duly  taken  to  the  referee's  report, 
a  judgment  was  entered  thereon  and  the  defendant  appealed 
to  the  General  Term  of  the  Supreme  Court.  The  case  waf 
submitted  upon  printed  points. 

B.  H,  Va/n/y  for  the  appellant  and  defendant. 

Pa/rkkuTBi  dk  Baker,  for  the  respondent  and  plainti£ 

Present — Milleb,  P.  J.,  Potter  and  Parker,  JJ. 

By  the  Court — ^Miller,  P.  J.  The  principle  is  well  settled 
that  where  a  contract  is  made,  by  which  the  sum  fixed  is  to 
be  paid  at  a  particular  time  and  at  a  place  named,  no 
demand  is  necessary,  and  the  commencement  of  the  action  is 
a  sufficient  demand.  If  the  debtor  was  ready  to  pay  at  the 
time  and  place  named,  he  may  plead  that,  as  he  would  s 
tender  in  bar  of  damages  and  costs,  and  bring  the  money  into 
court.  ( WolooU  V.  Van  Santvoordj  17  Johns.,  248 ;  Ccdd- 
weU  V.  Cassidy,  8  Cow.,  271 ;  Hizxtun  v.  Bishop^  3  Wend., 
13;  Trcyy' Cibf  Bank  v.  Grant,  Hill.  &  Dra„  Supp.,  119; 
HUl  V.  Place,  36  How.,  26.) 

Applying  this  principle  to  the  contract  between  the  par- 
ties to  this  action,  it  is  quite  obvious  that  the  referee  waa 
right  in  his  condusions  of  law,  and  that  the  plaintiff  was 
entitled  to  recover.  The  courts  have  placed  a  construction 
upon  the  effect  of  an  agreement  of  this  character  as  to  pro- 
missory notes,  and  there  is  no  good  reason  why  it  should  not 
apply  to  a  case  like  the  one  at  bar.     The  authorities  cited  are 
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decisive  of  the  qaestion  raised,  and  there  is  no  error  of  the 
referee  in  this  respect. 

I  am  also  of  the  opinion  that  there  is  no  foundation  for  the 
position,  that  because  the  plaintiff  has  taken  issue  and  gone 
to  trial  upon  the  agreement  alleged  in  the  answer,  the  judg- 
nicnt  must  be  for  the  defendant,  even  although  the  money 
was  not  brought  into  court  at  the  time  of  answering. 

The  answer  of  the  defendant  made  an  issue  without  any 
reply  of  the  plaintiff;  and  even  if  it  sets  up  an  imperfect 
defence,  it  by  no  means  follows  that  the  plaintiff  is  precluded 
from  a  recovery.  It  avers  that  the  defendant  was  ready  and 
willing  to  pay  for  the  goods  at  the  place  named,  but  does  not 
set  up  a  tender  of  money,  or  allege  its  payment  into  court,  or 
make  an  offer  to  pay  it.  It  does  not  present  a  case  where 
a  tender  is  properly  pleaded,  and  the  money  not  paid  into 
court.  {Sheriden  v.  Smithy  2  Hill,  538.)  As  no  tender  was 
pleaded,  the  authorities  relied  upon  have  no  application. 
{Roosevelt  v.  If.  Y.  and  H.  R.  R,  Co.j  45  Barb.,  554 ;  Simp- 
son V.  French^  25  How.,  464.) 

The  referee  committed  no  error  in  directing  a  judgment 
for  the  price  agreed  upon  for  the  goods  purchased,  and  for 
the  value  of  the  goods  sold  on  commission.  No  demand  was 
necessary  for  the  price  of  the  goods  actually  sold,  as  we  have 
already  seen ;  and  it  is  sufSciently  apparent  from  the  testi- 
mony and  the  finding  of  the  referee,  that  those  sold  by  the 
defendant  for  a  commission  were  disposed  of  before  the  com- 
mencement of  the  action. 

The  judgment  must  be  afllrmed  with  costs. 
/    Judgment  aflSrmed. 
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John  Osby,  Respondent,  v,  William  B.  Conakt.  Appellant 
(Gbneral  Tebm,  Third  Depabthent,  Jxthe,  1871.) 

The  defendant  porchaaed  firom  a  third  person,  to  whom  plaintiff  had 
'    entrusted  it,  a  county  treasurer's  certificate  for  a  bounty  bond  belonging 

to  the  plaintiff,  and  obtained  the  bond  from  the  county  treasurer. — EM, 

that  the  plaintiff  could  not  recover  from  the  defendant  the  value  of  the 

bond,  after  demand  duly  made. 
Heldf  also,  that  there  was  no  foundation  for  an  acticm  in  the  nature  of  tort, 

by  the  plaintiff  against  the  defendant 

This  is  an  appeal  from  a  judgment  against  defendant, 
entered  upon  the  report  of  a  referee,  for  $500,  and  interest 
from  the  Slst  day  of  August,  1864. 

The  eomplaint  alleged  that  the  board  of  supervisors  of  Albany 
county  appropriated,  in  1864  (24th  August),  an  amount 
of  money  necessary  to  pay  $900  to  each  man  enlisted  and 
accepted  in  the  service  of  the  army  of  the  United  States,  and 
credited  to  that  county ;  and  authorized  the  treasurer  of  that 
county  to  issue  bonds  to  raise  said  money  and  pay  the  bounty ; 
that,  on  the  29th  August,  1864,  the  plaintiff  enlisted  at  Albany 
under  the  assumed  name  of  John  Donahue,  and  was  credited 
to  Albany  county ;  that,  subsequently,  the  treasurer  of  Albany 
county  issued  a  bond  of  $500,  whereby  the  county  of  Albany 
promised  to  pay  John  Donaliue  $500,  which  bond  was  accepted 
by  the  plaintiff  in  lieu  of  $500  of  his  bounty ;  that>  at  the 
time  of  the  execution  of  the  bond,  the  treasurer  gave  tlie 
plaintiff  a  certificate,  in  writing,  certifying  that  John  Dona- 
hue was  entitled  to  one  bond  of  the  sum  of  $500 ;  that  the 
defendant,  on  tlie  4th  November,  1864,  wrongfully  and  with- 
out authority  obtained  said  bond,  and  wrongfully  converted 
it  to  his  own  use;  that,  in  September,  1866,  the  plaintiff 
demanded  it,  and  the  defendant  refused. 

On  the  trial  it  appeared  and  was  fonnd,  that,  at  the  time 
the  plaintiff  was  enlisted,  there  was  no  bond  in  exiatence; 
that  he  took  a  promise  in  writing  from  the  county  treasurer 
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to  issue  a  bond  within  thirty  days  thereafter  for  John  Dona- 
hue, and  that  the  plaintiff  immediately  caused  the  said  pro- 
mise or  certificate  to  be  indorsed  payable  to  Benjamin  Dona- 
hue, delivered  it,  so  indorsed,  to  one  Hodgkins  (part  as  a  gift, 
and  in  part  payment  of  a  debt,  as  Hodgkins  swears,  but  for 
safe  keeping,  as  plaintiff  swears),  who  became  the  holder 
thereof.  John  Donahue  and  Benjamin  Donahue  were  both 
entirely  fictitious  persons. 

Hodgkins,  a  couple  of  months  after,  either  through  himself 
or  another,  presented  the  certificate  to  the  defendant,  repre- 
senting that  he  was  the  Benjamin  Donahue  entitled  to  the 
bond,  and  offering  to  sell  it  to  him.  The  defendant  thereupon, 
in  good  faith,  bought  the  certificate  and  paid  $450  therefor. 
Subsequently  he  applied  to  the  county  treasurer  for  the  Dona- 
hue bond  called  for  by  the  promise,  and,  after  some  demur 
on  the  part  of  the  treasurer,  on  the  ground  that  Benjamin 
Donahue's  indorsement  was  not  on  the  certificate,  he  filled  up 
and  issued  to  the  defendant  a  bond  for  $500,  which  the  defend- 
ant disposed  of  in  the  course  of  business,  before  any  demand 
or  notice  of  the  plaintiff*'s  claim. 

The  referee  found  in  favor  of  the  plaintiff,  and  the  defend- 
ant duly  excepted  to  his  finding.  Judgment  was  entered  upon 
the  referee's  report,  and  the  defendant  appealed  to  the  Gene- 
ral Teiin  of  the  Supreme  Court. 

J8.  Scmdj  for  the  appellant. 

W.  Lownsburyj  for  the  respondent. 

Present — T^Tr.T.Tnt^  P.  J.,  Pottbb  and  Pakkbb,  JJ. 

MiLLEB,  p.  J.  Upon  the  facts  presented  in  this  action,  I 
am  at  loss  to  see  how  the  plaintiff  qaxi  recover,  within  the 
principle  of  Patrick  v.  Metcdlf  (37  N.  T.,  333),  and  Buitf^- 
xDorth  V.  Gould  (41  N.  Y.,  450).  In  the  cases  cited,  it  was 
held  that  where  there  were  two  claimants  for  the  samo 
money,  and  the  amount  paid  erroneously  to  one  of  these,  an 
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"iction  will  not  lie  by  the  one  excluded  against  the  former  to 
•ecover  the  same.  In  Patrick  v.  Metcalfe  Pabker,  J.,  says: 
"  When  two  claimants  for  the  same  service  apply,  to  the  party 
bound  to  pay  for  the  same,  one  of  which  is  recognized  as  the 
person  entitled  to  payment,  the  party  excluded  derives  no 
riglit,  from  the  circumstances,  to  the  money  paid  to  his  com- 
petitor. It  is  not  money  received  to  his  use  for  the  pay- 
ment thus  made  does  not  in  any  respect  affect  his  jrigfat  still 
to  call  on  his  debtor  for  payment  to  himself,  and  it  luakes 
no  difference  whether  such  debtor  is  an  individual  or  the 
government."  Within  this  principle  it  matters  not  tliat  the 
plaintiff  was  entitled  to  the  money  in  qnestion,  and  that  the 
defendant  had  no  right  whatever  to  it.  Nor  does  it  alter 
the  case  even  if  the  defendant  had  knowledge  of  the  plain- 
tiff's claim.  The  remedy  of  the  plaintiff*,  if  any  he  had,  was 
against  the  county  treasurer,  and  not  against  the  defendant 

The  case  presented  is  in  no  way  similar  to  one  where 
money  has  been  paid  by  mistake,  for  which  an  action  will  lie 
t  Kingston  Bank  v.  EUinge^  40  N.  Y.,  891),  and  there  is  no 
<3^round  for  claiming  that  there  was  a  privity  of  contract 
^etween  the  parties  which  entitles  the  plaintiff  to  maintain 
*Jiis  action. 

Nor,  in  my  opinion,  can  the  plaintiff  recover  upon  the 
ground  that  a  cause  of  action,  in  the  nature  of  a  tort,  can  be 
sustained  upon  the  facts  presented. 

It  follows,  from  the  remarks  made,  that  the  referee  ermd 
in  finding  for  the  plaintiff,  and  for  this  error  the  judgment 
must  be  reversed  and  a  new  trial  granted,  with  eo^  ^  abide 
the  event. 

7^3T  (rW  cr^nted 


J 
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Lasa  E.  Kebleb  v.  David  Yandebyebb. 
(General  Tbbic,  Thibd  Depabtmbnt,  September,  1871.) 

The  defendant  agreed  to  take  the  plaintiff's  crop  of  hops,  then  present, 
dried,  and  gathered  in  heaps,  and  made  part  payment  of  the  price 
asked,  but  the  plaintiff  was  to  bale  and  deliver  at  a  time  and  place 
named,  and  did  then  and  there  tender  the  hops  in  bales,  when  it  appeared 
that  heated  and  moulded  hops,  part  of  the  lot  in  question,  had  been 
negligently  pressed  by  the  defendant  in  some  of  the  bales,  rendering 
the  good  hops  almost  worthless. — Heldj  that  the  defendant  was  at  lib- 
erty to  refuse  to  receive  the  hoi)s,  or  any  of  them. 

Hdd  further,  that  the  title  to  the  hops  remained  in  the  plaintiff  at  the 
time  of  the  tender. 

The  action  was  brought  in  the  Supreme  Court  to  recover 
damages  for  a  refusal  to  accept  and  pay  for  a  quantity  of 
hops.  The  action  was  tried  at  the  Broome  county  circuit  in 
January,  1871,  before  one  of  the  justices  of  this  court  and  a 
jury. 

It  appeared  upon  the  trial  that  the  defendant,  in  October, 
1868,  purchased  the  crop  of  hops  raised  by  the  plaintiff  that 
year,  being  about  8,600  pounds,  at  the  price  of  eighteen 
cents  per  pound,  to  be  paid  on  delivery.  The  hops  at  the 
time  liad  been  dried  and  were  in  the  plaintiff's  hop  house  in 
Union,  Broome  county ;  the  defendant  saw  them  and  exam- 
ined some  of  them  from  the  outside,  which  were  of  good 
quality.  They  formed  a  mass  so  bulky  that  it  was  difficult 
to  examine  the  whole  of  them.  The  plaintiff  was  to  press 
and  bale  them,  and  deliver  them  at  Union  or  Binghamton 
when  notified  to  do  so. 

The  plaintiff  commenced  pressing  and  baling  the  hops  on 
the  day  of  the  sale  and  finished  the  next  day.  In  doing  so, 
he  found  that  a  portion  of  the  hops  had  been  heated  and 
rendered  worthless;  the  quantity  thus  injured  were,  as 
described  by  the  plaintiff,  as  large  as  a  bushel  basket,  and  by 
Mr.  Birch,  who  assisted  in  the  work,  as  being  four  or  five  feet 
long,  four  feet  wide  and  two  and  one^half  feet  deep.  Neither 
Laksing — Vol,  V.      40 
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plaintiff  or  Birch  had  had  any  experience  in  handling  hops 
or  knew  what  should  be  done  with  the  heated  ones. 

The  plaintiff  mixed  them  with  sound  hops  and  then 
pressed  and  baled  the  good  and  bad  thus  mixed  together. 
The  tainted  hops  were  thus  carried  into  a  number  of  bales ; 
the  plaintiff  says  two  or  three  bales,  Birch  sajs  four  or  five  bales. 

About  the  15th  of  January,  1869,  the  defendant  was  at 
Union  to  receive  the  hops,  and  upon  their  being  presented  to 
him  he  examined  some  of  them  and  found  that  they  had 
been  heated  and  were  musty  and  unmerdiantable,  and  he 
declined  receiving  them  for  that  reason. 

The  undisputed  evidence  in  the  case  showed  that  proper 
care  and  skill  require  that  the  hop  grower,  when  he  comes  to 
press  and  bale  his  hops,  should  reject  and  throw  away  any 
heated  hops  which  he  may  find  in  the  pile.  That  mixing 
heated  hops  with  pure  and  untainted  ones,  and  then  pressing 
and  baling,  makes  the  whole  mass  musty,  unmerchantable,  and 
nearly  if  not  \^  holly  worthless,  and  that  they  had  been  ren- 
dered so  by  the  plaintiff's  carelessness  or  want  of  skill  in 
operating  upon  them  after  the  agreement  with  the  defendant 

The  defendant  moved,  when  the  plaintiff  rested,  for  a  non- 
suit on  the  ground  that  the  hops  when  delivered  were  not 
merchantable.  The  motion  was  denied  and  the  defendant 
excepted. 

He  renewed  the  motion  at  the  close  of  the  evidence,  on  the 
ground  above  mentioned,  and  also  on  the  further  ground 
that  the  plaintiff,  in  pressing  and  baling  the  hops,  was  to  do 
it  skillfully,  and  in  such  a  manner  that  no  injury  was  to 
come  to  them  from  his  treatment  of  them,  and  that  the  evi- 
dence showed  that  the  plaintiff  had  failed  in  his  duty  in  this 
respect.  The  motion  was  denied  and  the  defendant  excepted. 
The  defendant  also  excepted  to  portions  of  the  charge  which 
it  is  not  necessary  to  state.  The  jury  found  a  verdict  for  the 
plaintiff  for  $285. 

A  bill  of  exceptions  was  made  and  settled,  and  the  court 
directed  that  the  exceptions  be  heard  in  the  first  instance  at 
General  Term,  with  a  stay  of  proceedings. 
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L.  Seymour y  for  the  defendant. 

F,  B,  Srmihy  for  the  plaintiff. 

Present — Miller,  P.  J.,  James  and  Pabeeb,  J  J. 

By  the  Court — Miller,  P.  J.  It  is  a  general  rule  of  law, 
that,  where  anything  remains  to  be  done,  by  the  vendor  of 
personal  property,  to  ascertain  the  quantity  or  quality  of  an 
article  sold,  or  to  put  it  in  the  condition  which  the  terms  of 
the  contract  require,  the  title  does  not  pass,  and  the  contract 
is  executory.  {Terry  v.  Wheeler^  25  N.  Y.,  620,  525 ;  Buri 
V.  Butcher^  34  id.,  493 ;  Kelley  v.  Upton,  5  Duer,  336 ;  Flee- 
mem  V.  McKean,  25  Barb.,  474 ;  Whitcomh  v.  Hungerfordy 
42  id.,  177 ;  Pierson  v.  Hodg,  47  id.,  243 ;  Joyce  v.  Adams^ 
4  Seld.,  291.)  And,  where  such  is  the  case,  and  the  article  is 
not  defined  at  the  time,  or  is  to  be  afterward  procured  or 
manufactured,  the  contract  carries  with  it  an  implied  obliga- 
tion that  the  article  shall  be  merchantable,  at  least  of  medium 
quality  or  goodness.  But  if  the  article  is  in  existence  at  the 
sale,  and  if  the  purchaser  has  an  opportunity  to  examine  the 
property,  and  it  is  set  apart  and  selected,  this  rule  does  not 
apply.  {Hargovs  v.  Stone,  1  Seld.,  73-86.)  The  cases  cited 
and  relied  upon  do  not  go  beyond  this,  or  establish  any  dif- 
ferent rule ;  and,  in  all  of  them,  either  the  property  was  not 
examined  and  inspected  before  a  deliyery,  or  there  was  a 
special  contract  as  to  its  condition.  The  case  at  bar  differs 
from  those  which  are  relied  upon,  as  the  defendant  saw  and 
examined  the  hops  before  the  purchase  was  made.  (Sprague 
V.  Blake,  20  Wend.,  64 ;  Howard  v.  Hoey,  23  id.,  350 ;  Eeed 
V.  RandaU,  29  N.  T.,  358 ;  Hamilton  v.  Oawyard,  34  Barb., 
804 ;  on  appeal,  3  Keyes,  45.) 

If  the  views  expressed  are  sound  and  correct,  there  was  no 
error  in  the  refusal  of  the  court  to  nonsuit,  upon  the  ground 
that  the  evidence  showed  that  a  considerable  portion  of  the 
hops  were  not  in  a  fair  or  merchantable  condition  when 
delivered. 
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It  is  argued  by  the  defendant's  counsel,  that  the  court  erred 
in  refusing  to  nonsuit  the  plaintiff,  upon  the  ground  that  the 
evidence  showed  that  a  large  portion  of  the  hope  were  ren- 
dered worthless  and  useless  by  the  manner  in  which  th#y  were 
baled  by  the  plaintiff,  and  that  his  own  act  had  destroyed 
them  and  rendered  them  useless  and  of  no  value. 

I  think  that  the  judge  upon  the  trial  was  clearly  wrong  in 
refusing  the  motion  made  for  a  nonsuit  upon  the  gronnd  last 
stated.  The  testimony  is  undisputed  that  the  hops,  with  the 
exception  of  a  small  quantity  which,  after  the  sale,  were  found 
to  be  spoiled,  were  in  a  sound  condition  when  the  bargain 
was  made ;  and  at  this  time  neither  party  was  aware  that  any 
of  them  were  injured  or  in  a  damaged  condition.  It  was  first 
discovered  that  such  was  the  case  when  they  were  pressed  and 
baled.  The  plaintiff  had  never  pressed  hops  before,  and  did 
not  know,  as  he  testifies,  what  effect  it  would,  have  upon  the 
bale  to  put  a  small  portion  of  heated  hops  with  the  others. 
According  to  the  plaintiff's  version  of  the  matter,  one  Birch, 
who  was  assisting  the  plaintiff  in  baling  the  hops,  first  dis- 
covered a  bunch  of  heated  hops  among  the  good  ones,  and 
informed  the  plaintiff  of  it.  The  plaintiff  and  others  present 
looked  at  them.  The  plaintiff  said,  ^' What  do  you  think  P 
and  to  Birch  particularly  he  said, "  If  they  will  injure  the  hops 
I  will  not  put  them  in ;  and  if  they  are  not  going  to  injure 
them,  so  anybody  would  ever  know  th^  difference,  I  will  put 
them  in."  Birch  replied  that  he  did  not  think  there  were 
enough  to  do  any  damage,  or  so  that  anybody  would  know  any 
difference ;  and  they  put  them  in.  Upon  his  cross-examina- 
tion the  plaintiff  testifies  that  he  took  and  scattered  the  heated 
hops  through  the  several  bales,  and  mixed  them  with  the 
others,  because  he  thought  that  thc^  were  not  enough  injured 
hops  to  do  any  damage.  Birch  swears  that  he  had  not  much 
experience  in  baling  hops ;  that  plaintiff  called  him  up  stairs, 
instead  of  his  calling  plainti£^  and  he  told  plaintiff  that  he 
thought  they  were  heated ;  that  the  plaintiff  asked  if  tfaejr 
could  not  be  so  mixed  that  they  would  not  show,  and  Biirh 
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replied  that  he  did  not  know  bat  thej  might,  and  the  plaintiff 
said  he  would  try  it,  and  did  bo. 

The  testimony  of  the  plaintiff  shows  that  tainted  hops  were 
in  two  t>f  the  bales  when  delivered.  Another  witness,  Birch, 
testifies  to  foor  or  five  bales,  and  it  appears,  finally,  after  the 
hops  had  remained  in  store  some  time,  all  of  them  were 
damaged  and  of  bnt  little  if  any  valne. 

The  evidence  is  undisputed,  that  mixing  heated  hops  with 
good  hops,  while  pressing  and  baling,  is  an  improper  and 
unskillful  way  of  preparing  them  for  market,  destroys  their 
flavor  and  renders  them  musty  and  unfit  for  use.  There  is 
no  testimony  in  the  case  which  shows  that  the  damages 
could  have  been  occasioned  by  any  other  cause.  And  even 
if  the  injured  hops  may  not  have  entered  into  or  tainted 
more  than  the  few  bales  which  were  examined  at  the  time 
of  delivery,  this  was  enough  to  infect  and  render  nugatory 
the  whole  contract  The  contract  was  entire  for  all  the  hops, 
and  the  defendant  was  not  bound  to  receive  any  less  tlum 
the  whole  crop.  He  had  a  right  to  insist  upon  a  delivery  of 
all  he  had  purchased  according  to  the  terms  of  the  agree- 
ment. {McKnighi  v.  DurUop^  4  Barb.,  44;  Matihews  v. 
27^;%,  48  Barb.,  167;  Reimers  v.  Ridnsr,  2  Rob.,  11.)  The 
plaintiff  was  bound  to  exercise  ordinary  care  and  skill  in 
pressing  and  baling  the  hops,  and  is  liable  for  a  failure  to  do 
so.  He  was  clearly  guilty  of  negligence  in  thus  mixing  the 
heated  hops  with  the  others.  If  he  had  no  previous  experi- 
ence he  should  have  consulted  with  those  who  had  ;  and,  in  a 
matter  which  might  affect  the  soundness  and  value  of  the 
entire  crop  of  hops  sold,  if  he  had  not  enflScient  knowledge 
and  skill,  is  inexcusable  for  not  employing  or  advising  with 
those  who  were  competent  to  judge.  None  sudi  seem  to 
have  been  engaged  with  him  in  pressing  and  baling  the  hops, 
and  there  is  perhaps  some  reason  to  believe  that  the  plain- 
tiff may  have  been  too  anxious  to  realize  all  he  could  out  of 
the  hope,  without  paying  that  attention  to  their  preparation 
for  delivery,  and  without  that  regard  to  their  quality  and 
condition,  which  his  obligation   as  vendor  demanded.    It 
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would  be  unjust  and  in  violation  of  a  settled  principle  of 
law,  to  allow  the  plaintiff  to  recover  under  the  circuui8tances 
presented,  and  for  the  reasons  stated  the  judge  should  have 
granted  the  motion  made  for  a  nonsuit. 

There  is  no  other  question  in  the  case  which  requires  dis- 
cussion, and  the  motion  for  a  new  trial  must  be  granted,  with 
costs  to  abide  the  event. 

Pabker,  J.  I  prefer  to  state  the  ground  on  which  I  think 
a  new  trial  should  be  granted,  as  follows : 

The  contract  to  purchase  the  hops  was  executory,  becausf 
something  remained  to  be  done  to  prepare  them  for  deliver) , 
and  then  to  ascertain  the  quantity,  and  because  they  were  Uj 
be  paid  for  on  delivery.  The  title,  therefore,  remained  in 
plaintiff.  (Pierson  v.  Hbagy  47  Barb.,  243.)  It  is  nndis 
puted  that  when  they  were  offered  for  delivery  a  portion  of 
them  had  deteriorated  by  the  fault  of  the  plaintiff,  and  were, 
through  such  fault,  not  in  a  merchantable  condition.  In  this 
eondition  they  were  not  what  defendant  purchased,  and  he 
was  not  bound  to  receive  them,  and  as  tlie  contract  was 
entire  he  was  not  bound  to  take  part  without  the  whole.  As 
in  regard  to  this  fact  tliere  was  no  dispute,  the  plaintiff 
should  have  been  nonsuited.  A  new  trial  should  therefore 
be  granted,  with  costs  to  abide  the  event. 

James,  J.,  concurred  with  Pabeeb,  J. 

New  trial  granted. 


Chables  Coopeb,  Commissioner  of  Highways,  <Sr&,  Respond- 
ent, V.  James  Bean,  Appellant. 

(General  Tebm,  TmBD  Defabtment,  September,  1871.) 

In  a  highway  commissioner's  action  to  recover  a  penalty  for  obstmcting  a 
highway,  where,  as  part  of  the  evidence  of  a  legal  highway,  posting  of 
notices  of  a  freeholders*  meeting  (1  R.  S.,  514,  g  69)  in  three  places  is 
shown,  and  no  objection  made  that  they  are  not  shown  to  have  beoi 
posted  for  the  required  time',  &c.,  it  will  be  assumed  that  they  have  been 
4iufBiciently  and  legal^  posted. 
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Nor  will  objection  to  a  referec*8  finding  '*  that  the  application  and  proceed- 
ings were  in  manner  and  form  as  prescribed  by  the  statute,  and  that  the 
commissioners  properly  laid  out  the  highway/*  on  the  ground  that  the 
notices  were  not  sufficiently  posted,  without  a  request  for  a  specific 
finding,  raise  a  question  on  appeal  as  to  the  sufficiency  of  the  notice. 

(t  seems  the  order  of  the  highway  commissioners  to  lay  out  the  highway, 
introduced  in  evidence,  without  objection,  to  prove  the  exUtence  of  a 
highway,  is  prima  facie  evidence  of  the  commissioner's  jurisdiction. 

Facts  assumed  upon  the  trial  as  existing  will  be  regarded  on  appeal  as 
admitted. 

In  an  action  for  obstructing  a  highway,  it  seems  the  defendant,  over 
whose  land  the  way  passes,  may  show  failure  to  notify  him  to  remove  his 
fences,  as  required  by  section  96  (1  R  S.,  5^),  in  proof  that  the  alleged 
highway  does  not  legally  exist 

An  objection  that  an  assessment  for  expense  of  the  highway  was  not  ascer- 
tained by  agreement,  and  not  assessed  in  manner  prescribed  by  law,  can- 
not be  alleged  as  an  objection  to  the  legal  existence  of  the  highway. 

This  action  was  brought  by  the  commissioner  of  highways 
of  the  town  of  Baldwin,  in  Chemung  county,  against  the 
defendant,  before  a  justice  of  the  peace,  for  obstructing  a 
highway.  The  defendant,  upon  plea  of  title,  ousted  the  justice 
of  jurisdiction.  The  plaintiff  then  brought  the  action  in  the 
Supreme  Court.  The  defendant,  in  his  answer,  claimed  to 
own  the  land  in  question,  and  he  denied  that  "  a  public  high- 
way was  duly  laid  out  in  said  town  of  Baldwin,  as  stated  in 
said  complaint,  or  that  such  highway  was  ever  duly  opened 
or  worked."  The  cause  was  referred  to  a  referee  to  hear  and 
determine.  At  the  close  of  the  plaintiff's  testimony,  the 
defendant  moved  for  a  dismissal  of  the  complaint  upon  the 
ground  that  it  had  not  been  proved  that  there  was  a  highway, 
by  use  or  otherwise,  at  the  place  where  tlie  obstructions  were 
placed.  The  motion  was  denied  and  the  defendant  excepted. 
Proof  was  subsequently  given  before  the  close  of  th6  testi- 
mony, showing  the  proceedings  under  which  the  alleged  high- 
way was  laid  out,  and  the  referee  found  as  facts  that  since  the 
12th  day  of  May,  1865,  the  defendant  has  been  in  possession 
of  a  certain  farm  in  the  town  of  Baldwin,  Chemung  county, 
having  a  life  estate  therein  with  remander  over  to  one  Edward 
Bean  ;  tliat  on  the  20th  dav  of  June,  1868,  a  written  applica- 
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tion  was  made  to  John  T.  Bunto,  who  was  then  sole  cominiV 
sioner  of  highways  of  the  said  town,  by  several  persons  resid- 
ing in  said  town  and  liable  to  be  assessed  for  highway  labor, 
to  open  a  highway  in  said  town,  which  highway  would  nin 
through  the  said  farm ;  that  thereafter  such  proceed  iDgs  were 
had  in  the  form  and  manner  prescribed  by  statute,  that  on 
the  1st  day  of  August,  1868,  said  commissioner,  by  an  order 
duly  executed,  laid  out  said  highway  pursuant  to  such  appli- 
cation, and  incorporated  in  said  order  a  survey  of  sndi  high- 
way ;  that  on  the  3d  day  of  August,  1868,  upon  the  applicatior 
of  the  said  commissioner  of  highways,  the  County  Court  of 
Chemung  county  appointed  threfe  oommissionerB  to  assess  the 
damages  sustained  by  the  laying  out  of  such  road,  and  thai 
said  commissioners  duly  met  and  assessed  such  damages, 
assessing  the  damages  to  defendant  and  to  said  Edmund  Bean 
in  the  sum  of  ten  cents,  the  assessment  being  entered  on  their 
list  of  assessments  as  follows :  '^  James  A  Edmund  Bean,  ten 
cents ;"  that  at  the  time  of  the  commencement  of  this  action 
Charles  Cooper,  the  plaintiff,  was  commissioner  of  highways 
in  said  town  ;  that  on  the  5th  day  of  June,  1869,  the  OTerseer 
of  highways,  of  the  district  in  which  said  road  was  situated, 
partly  opened  the  same  and  did  highway  work  thereon,  and 
on  the  19th  day  of  June,  1869,  the  road  was  opened  through, 
80  that  a  team  passed  over  it  the  next  day  going  to  cfanrch; 
that  on  the  20th  day  of  June,  1869,  the  defendant  placed 
obstructions  in  said  highway  by  felling  trees  across  it.  On 
the  next  day  the  overseer  of  highways  removed  the  ob6t^u^ 
tions,  but  before  night  the  road  was  closed  by  some  one,  and  has 
remained  closed  ever  since.  As  a  conclusion  of  law,  the  refe- 
ree found  that  the  highway  in  question  was  legally  laid  ont 
and  opened,  and  that  the  defendant  has  become  liable  under 
the  statute  to  a  penalty  of  five  dollars  for  obstructing  tlie  same, 
and  that  the  plaintiff  was  entitled  to  recover  that  amount 
besides  costs.  Exceptions  were  taken  by  the  defendant  to 
the  referee's  report,  which  are  referred  to  in  the  opinion. 
Judgment  was  entered  upon  the  report  in  favor  of  the  plain- 
tiff, and  the  defendant  appealed. 
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J.  R.  Wordy  for  the  appellant. 

E.  Beom^  for  the  respondent. 

Present — ^Miller,  P.  J.,  Jambs  and  Paskbb,  JJ. 

By  the  Court — ^Milleb,  P.  J.  The  objections  urged  by 
the  counsel  for  the  defendant  to  the  plaintiff's  right  to  main- 
tain this  action  relate  almost  entirely  to  the  question  wheth^r 
a  highway  actually  existed  at  the  time  of  the  alleged 
encroachment  by  the  defendant.  It  is  said  that  there  was  no 
highway  by  dedication  or  use,  nor  was  any  lawfully  laid  out 
as  required  by  the  Bevised  Statutes. 

The  evidence  as  to  use  and  dedication  of  a  highway  was 
certainly  very  slight.    The  proof  shows  that  on  the  6th  of 

.  June,  1869,  the  road  was  opened  by  the  overseer  by  cutting 
down  trees  and  brush  and  the  removal  of  a  brush  fence.  A 
pair  of  bars  were  put  temporarily  where  the  brush  fence  had 
been.     The  next  day  the  defendant  obstructed  the  road  by 

J  drawing  brush  and  saplings  across  it.  On  the  twelfth  of 
June  they  were  removed  by  order  of  the  commissioner.  On 
the  nineteenth  of  June  they  were  again  on  the  road  and 
removed.  On  the  next  day  two  teams  passed  over  the  road 
and  the  road  was  open,  and  there  were  wagon  tracks  there. 
There  was  no  other  testimony  as  to  the  use  of  the  road,  and 
such  as  was  given  amounts  to  merely  a  history  of  a  struggle 
between  the  commissioner  and  the  defendant  as  to  the  open- 
ing of  the  road,  with  no  suiBcient  evidence  of  its  use  or  dedi- 
cation to  entitle  the  plaintiff  to  maintain  his  action  on  that 
ground  alone.  The  plaintiff's  right  to  recover  must,  there- 
fore, depend  upon  the  question  whether  the  highway  was 
lawfully  laid  out  in  accordance  with  the  provisions  of  the 
statute.  It  is  sud  that  there  was  not  sufScient  notice  given 
of  the  meeting  of  the  freeholders,  as  required  by  law,  inas- 
much as  the  notices  were  not  posted  at  three  of  the  most 
public  places  of  the  town,  at  least  six  days  before  the  meeting 

.  of  t the  freeholders.  (1  B.  S.,  §  59,  p.  51.)  This  point  was  not 
distinctly  made  upon  the  trial.    The  finding  of  the  referee  is, 

Lansing — Vol.  V,        41 
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generally,  that  the  application  and  proeeedings  were  in  man- 
ner and  form  as  prescribed  by  the  Btatnte,  and  that  the  com- 
miseioner  properly  laid  ont  the  highway.  Although  the 
defendant  exoepts  to  the  finding  alleged  to  be  contained  in 
the  general  finding  as  to  the  notices,  and  to  the  condueion  of 
law  that  the  highway  was  legally  laid  ont  and  opened,  and 
assumes  that  the  referee  ruled  that  such  was  the  case  not- 
withstanding notices  were  not  posted  as  required  by  law;  jet 
as  no  request  was  made  to  find  specially  on  the  subject,  the 
point  taken  is  not  available  except  under  the  general  ezoep- 
tion  to  the  finding  that  the  highway  was  not  lawfully  laid 
ont.  As  to  this,  the  evideAce  shows  that  notices  were  posted 
in  three  places,  and  as  all  presumptions  are  in  £9iTor  of  Ae 
judgment,  and  the  question  was  not  specially  made  upon  the 
trial,  I  am  inclined  to  think  that  the  point  is  not  well  taken. 
For  anything  that  appears,  there  may  have  been  suffici^teifi- 
dence  before  the  referee  as  to  the  posting  of  the  notices  in 
due  season  and  as  required  by  law. 

The  want  of  direct  proof  on  the  subject  may  have  been 
waived  l)y  the  act  or  neglect  of  the  parties,  or  perhaps  it 
may  have  been  assumed  as  a  fact  that  the  notices  were  law- 
fully posted,  so  as  to  bind  the  parties  and  to  justify  the 
finding  of  the  referee.  The  rule  is  well  settled  that  where 
certain  facts  are  assumed  as  existing  on  the  trial  of  a  case, 
they  will  be  considered  as  admitted  and  will  be  regarded  on 
appeal  as  beyond  the  reach  of  any  question  not  raised  upon 
the  trial.  {McDonald  v.  Christie,  42  Barb.,  36,  39 ;  Paige 
V.  Fazackerly,  36  Barb.,  392.)  If  the  plaintiff  failed  to  make 
out  all  the  proof  which  was  required,  it  was  the  duty  of  the 
defendant  to  point  out  the  defect,  so  that  it  might  be  sap- 
plied.    {Booth  V.  Bwace,  31  N.  T.,  250,  251.) 

There  is  another  answer,  I  think,  to  this  objection,  and 
that  is,  that  no  objections  being  made  to  the  order  on  its  ftoe 
and  to  its  recitals,  it  is  prima  facie  evidence  of  jurisdiction, 
although  not  conclusive  and  open  to  contradiction.  {PoUery- 
Merchants'  Bank,  28  N.  Y.,  641,  652 ;  The  People  v.  Cl» 
miesioners  of  Sewa/rd,  27  Barb.,  94,  97.) 
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It  is  also  insisted  that  no  notice  to  remove  the  fences  was 
given,  as  required  by  the  statute  (1  B.  S.,  520,  §  96),  and 
therefore  the  commissioner  could  not  lawfully  order  the  road 
opened.  This  point  was  not  made  on  the  trial,  and  no  ruling 
or  decision  was  made  by  the  referee  in  regard  to  it.  The 
cause  must  have  been  tried  upon  the  assumption  that  the 
statute  had  been  complied  with  in  this  respect,  or  that  it  was 
not  material,  and  the  remarks  already  submitted  as  to  the 
effect  of  assuming  certain  facts  to  exist  upon  a  trial  are  appli- 
cable to  this  branch  of  the  case  and  to  the  question  now  dis- 
cussed. Had  the  point  been  distinctly  raised,  it  would  have 
been  a  fatal  objection  to  the  plaintiff's  recovery;  but  as  the 
defendant  failed  to  call  the  attention  of  the  referee  to  it  upon 
the  trial,  he  cannot  urge  it  upon  this  appeal. 

It  is  also  urged,  that  the  defendant's  damages  have  not  been 
ascertained  by  agreement,  and  have  not  been  assessed  in  the 
manner  prescribed  by  law.  (1 B.  8.,  615,  §  64.)  In  the  report 
of  the  commissioners,  the  assessment  is  to  ^'  James  and  Edmund 
Bean,  ten  cents."  The  proof  shows  that  the  defendant  had  a 
life  estate,  and  Edmund  Bean  the  remainder,  and  that  Edmund 
Bean  appealed  from  the  assessment  of  damages,  and  was 
allowed  $100.  There  was  also  some  evidence  that  they  occu- 
pied the  farm  jointly.  If  intended  as  a  joint  assessment,  then 
it  was  clearly  in  proper  form.  If  designed  as  a  separate  assess- 
ment for  each  one,  it  is  by  no  means  certain  that  it  is  not 
valid  by  adopting  the  well-settled  rule,  to  give  such  a  con- 
struction to  the  report  as  will  give  effect  to  it,  instead  of  one 
that  will  render  it  nugatory.  But,  whether  the  assessment 
was  joint  or  several,  or  the  proceedings  were  erroneous  and 
Irregular  in  this  respect,  I  think  that  the  defendant's  remedy 
was  by  appeal  or  by  a  certiorari.  {People  v.  Zetm,  26  How., 
378 ;  Pec^  v.  Tollman,  36  Barb.,  222 ;  Laws  of  1847,  chap. 
455 ;  Thompson  on  Highways,  198,  205.) 

There  was  no  error  on  the  trial ;  and  the  judgment  of  the 
referee  must  be  affirmed,  with  costs. 

Judgment  affirmed. 
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Theodobb  D.   Edwabdb,  Bespondent,  v.  Anbbbw  Collsoi 

et  al.,  Appellants. 

(GBEncRAii  Tbsh,  TmBD  DEFABniBirr,  Sbftxmbbb,  1871.) 

A  warranty  of  a  steam  engine  as  having  a  certain  capacity  for  work,  is 
sound  and  in  good  order,  and  as  having  the  ability  to  perform  labor  to  the 
extent  of  the  capacity  warranted,  is  a  general  warranty,  and  tiie  dao- 
ages  allowed  for  its  breach  are  merely  the  difEerence  between  the 
actual  value  of  the  engine,  and  that  which  it  would  have  had  if  h 
warranted. 

This  action  is  brought  to  recover  $500,  and  the  interest  on 
$1,000  from  February  28, 1867,  the  balance  remaining  due  oa 
two  promissory  notes  made  by  the  defendants  to  the  plaintiff 
of  the  date  aforesaid,  of  $500  each  ;  one  payable  in  one  year 
and  the  other  in  two  years.  There  was  paid  on  the  fint 
note,  March  31, 1868,  $200,  and  October  7, 1868,  $300. 

The  case  was  tried  at  the  Chemung  circuit  in  October, 
1870,  before  Justice  Baloom  and  a  jury.  It  appeared  upon 
the  trial  that  the  notes  were  given  upon  the  sale,  to  the 
defendants  by  the  plaintiff  and  one  Fox,  of  an  en^e  and 
boilers,  and  the  necessary  connections  belonging  thereto,  at 
the  agreed  price  of  $1,300. 

The  plaintiff  was  the  owner  of  the  boilers  and  Fox  of  the 
engine,  separately.  It  was  agreed  that  the  engine  shoiild 
thereafter  be  put  up  by  Fox  in  running  <Htler,  and  all  the 
necessary  connections  therefor  furnished  whenever  requested 
by  the  defendants.  Fox  claimed  that  this  was  dona  The 
notes  were  delivered  to  one  J.  B.  White,  to  be  delivered  to 
plaintiff  by  him,  on  an  order  from  defendants^  and  when  the 
engine  was  put  up  in  running  order.  On  the  25th  of  June, 
1867,  Fox  claimed  that  he  had  put  up  the  engine,  and  per- 
formed the  contract  in  regard  thereto,  and  was  entitled  to  tibe 
order  on  White  for  the  notes.  On  that  day  the  defendants 
gave  Fox  the  written  order  for  the  notes,  and  White  delivered 
them  to  the  plaintiff. 

The  evidence  as  to  the  warranty  was  eonfiicttng,  and  the 
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testimony  as  to  the  alleged  fraud  is  sufficiently  stated  and 
referred  to  in  the  opinion. 

Offers  of  testimony  were  made  upon  the  trial  by  the  defend- 
ants, which  were  objected  to  and  excluded,  and  exceptions 
taken  by  the  defendants,  which  are  also  stated  in  the  opinion. 

The  answer  purported  to  set  up  two  defences,  although 
blended  into  one.  The  first  was  a  warranty  of  the  soundness, 
condition,  quality  and  capacity  of  a  certain  engine,  boilers 
and  connections,  for  which  the  notes  in  question  were  given. 
In  the  second  defence  set  up,  it  is  alleged  that  said  engine, 
boilers  and  connections  had  been  condemned  by  competent 
persons,  and  that  the  plaintiff  and  one  Fox  bought  the  same 
with  knowledge  of  that  fact,  and  of  the  unsoundness  and  con- 
dition thereof.  That  of  all  and  singular  the  matters  aforesaid, 
or  any  thereof,  the  said  plaintiff  and  said  Fox  did  not  inform  the 
defendants,  but  concealed  the  same  from  them,  and  their 
actions  and  representations  and  statements  were  fraudulent, 
and  made  to  deceive  and  defraud  said  defendants,  and  said 
defendants  were  deceived  and  defrauded  thereby. 

That  the  defendants  relied  upon  the  statements,  representa- 
tions and  warranty  of  said  plaintiff  and  Fox,  as  aforesaid,  and 
made  the  payment  of  said  money  and  said  notes.  The 
answer  also  claims  to  recoup  the  damages. 
I  At  the  dose  of  the  case  the  plaintiff's  counsel  asked  the 
court  to  charge  the  jury  that  there  was  no  evidence  in  the 
'  case  showing  fraud  in  the  sale  of  the  engine  and  boilers,  and 
the  court  so  charged,  saying :  ^^  I  have  not  said  anything  about 
that  in  my  charge,  for  I  do  not  understand  the  case  turns 
upon  thaL  It  is  a  mere  matter  of  contract  and  warranty,  and 
I  therefore  charge  as  the  counsel  requests." 

To  which  charge  and  instruction,  and  to  this  part  of  the 
charge,  the  counsel  for  the  defendants  duly  excepted. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $425,  being 
$276  less  than  the  amount  due  on  notes.  A  motion  was  made 
for  a  new  trial  and  denied.  A  judgment  was  entered  and  the 
defendant  appealed  to  the  General  Term  of  the  Supreme 
Court* 
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Snnth  db  HiUj  for  the  appellants. 

8.  B.  Tamlinsany  for  the  respondent. 

Present — ^MilleBi  P.  J.^  Jijos  and  Pabxse,  JJ. 

TtfTTTTett^  P.  J.  The  defendants^  counsel  insist  that  the 
court  erred  upon  the  trial  in  holding  that  there  was  no  eri- 
dence  in  the  case  showing  fraud,  and  in  taking  the  ease  from 
the  jury.  The  allegations  in  the  answer,  that  the  plaintiff 
and  Fox,  at  the  time  of  the  sale,  represented,  stated,  promised 
and  warranted  the  engine  and  boiler,  &c.,  as  sound,  &&, 
and  the  averment  negativing  these  allegations  and  stating 
their  defective  character,  do  not  set  up  a  case  of  firaodulokt 
representations,  and  contain  no  statement  whatever  of 
knowledge  of  their  falsity.  The  allegations  of  fraud  imme- 
diately follow  those  which  set  forth  a  warranty,  and  are  to  the 
effedt  that  the  engine,  boiler  and  connections,  had  be^i  coQ' 
demned  by  well  known  and  competent  builders  and  inqteo- 
tors,  before  the  plaintiff  and  Fox  became  the  owners,  as 
wholly  unfit  for  use  and  unsafe ;  that  the  plaintiff  and  Fox 
bought  the  same  with  knowledge  of  such  condemnation  aad 
unfitness,  and  at  the  price  of  an  old,  worn-out,  unfit  and  dan- 
gerous engine  and  boiler,  and  paid  therefor  bat  a  small  sum, 
about  $100 ;  that  they  did  not  inform  the  defendants  thereof, 
but  concealed  the  same  from  them,  and  their  action,  repre- 
sentations and  statements  were  fraudulent,  and  made  to 
deceive  and  defraud,  and  did  deceive  and  defraud. 

These  are  the  only  allegations  of  fraud  contained  in  ika 
answer,  and,  after  a  careful  examination,  I  am  unable  to  dis- 
cover any  direct  testimony  in  the  case  that  the  engine  and 
boilers  had  been  condemned  as  alleged,  or  that  the  plaintiff 
or  Fox  had  knowledge  of  the  facts  alleged,  or  that  they  aie 
chargeable  for  any  fraudulent  representations  whatever,  in 
regard  to  the  engine  or  boiler. 

There  is  proof  that  Fox  bought  the  engine  of  one  Oilbcft 
at  an  ax  &ctory,  which  had  been  burned,  for  the  sum  of 
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$100,  but  one  of  the  defendants  testifies  that  Fox  told  him 
at  the  time,  that  the  engine  was  bought  there  and  had  been 
bnmt,  but  was  not  hurt.  The  fact  that  Fox  did  not  commu- 
nicate the  price  at  which  it  was  purchased,  of  itself  does  not 
establish  fraud,  and  as  the  person  of  whom  the  purchase 
was  made  was  named  distinctly,  and  inquiry  could  thus  be 
made,  it  strongly  rebuts  any  presumption  of  fraud.  The 
inadequacy  of  the  price  paid  does  not  establish  fraud,  and  no 
unfavorable  inference  is  to  be  drawn  because  a  purchaser  on 
the  sale  of  property  makes  a  good  bargain. 

The  argument  of  the  defendants'  counsel  erroneously 
assumes,  I  think,  that  the  allegations  as  to  the  warranty  aver 
a  case  of  fraud,  without  any  allegations  that  the  representa- 
tions made  were  fraudulent  or  that  Fox  had  knowledge  of 
their  falsity.  As  they  are  mistaken  in  this  respect,  the  evi- 
dence on  this  branch  of  the  case  cannot  be  considered  as 
famishing  proof  of  fraud  for  the  consideration  of  the  jury. 
As  to  the  warranty  alleged,  and  the  breach  thereof,  there  was 
a  conflict  in  the  testimony ;  and  the  question  whether  there 
was  a  warranty,  and  a  violation  of  it  by  the  plaintiff  and 
Fox,  so  as  to  render  the  plaintiff  liable  for  damages  by  reason 
thereof,  was  entirely  for  the  jury.  As  they  rendered  a  ver- 
dict for  a  less  amount  than  the  plaintiff  claimed,  it  must  be 
assumed  that  some  amount  was  allowed  for  damages.  It  is 
plain,  I  think,  that  there  was  no  sufficient  evidence  of  fraud 
for  the  consideration  of  the  jury,  and  the  judge  committed 
no  error  in  taking  that  question  from  them. 

It  is  urged  that  the  court  erred  in  rejecting  the  proof 
offered  by  the  defendants'  counsel  to  show  how  much  it  was 
worth  per  thousand  to  cut  lumber  at  the  mill.  Also  what 
was  the  price  per  thousand  for  sawing  for  customers,  and 
how  mudi  kss  the  use  of  the  mill  was  worth  per  day,  in  con- 
sequence of  the  imperfections  of  the  engine,  than  it  would 
have  been  had  it  proved  to  be  as  recommended.  The  evi- 
dence embraced  in  these  different  propositions  is  all  of  the 
same  character,  and  its  introduction  involves  the  question,  as 
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to  what  extent  proof  of  special  damages  could  properly  be 
given  under  the  drcnmstances  presented. 

There  were  serious  objections,  I  think,  to  diis  mode  of 
proving  damages.  The  warranty  alleged  in  the  defendants' 
answer  was  not  so  special  in  its  character  and  scope  as  to 
authorize  any  such  testimony,  and  in  no  way  similar  to  that 
class  of  special  transactions  whidi  sanction  evidence  of  Ais 
kind.  (See  Pmsinger  v.  Thorhwmy  34  N.  Y.,  634 ;  Milbw% 
V.  BeUoniy  39  N.  T.,  63.)  In  each  of  these  cases,  the  wa^ 
ranty  was  specific,  and  made  with  reference  to  a  particular 
purpose  for  which  the  artide  sold  was  procured,  and  the 
proof  was  clear  that  the  property  utterly  failed  to  answer 
that  purpose,  being  entirely  of  a  different  quality  and  char- 
acter from  the  article  included  in  the  warranty. 

A  warranty  that  seed  sold  is  of  a  certain  kind,  and  that 
coal  dust  is  of  a  certain  quality  and  fit  for  a  particular  pur- 
pose, is  different  in  every  respect  from  a  general  warranty. 
And  although  the  answer  of  the  defendants  aUeged  that  the 
engine  and  boiler  were  sold  for  the  purposes  of  the  defend- 
ants' saw-mill,  then  about  to  be  erected,  and  was  to  be  placed 
in  that  mill  in  running  order,  yet  the  warranty  stated  was, 
that  the  steam  engine  would  run  a  mill  up  to  a  certain  hone 
power,  and  that  the  said  engine  and  boiler,  with  their  con- 
nections and  appurtenances,  were  sound  and  in  good  order, 
and  would  perform  and  do  a  good  business,  and  up  to  that 
capacity.  This  was  not  enough  to  constitute  a  special  wa^ 
ranty  that  the  boiler  and  engine  were  fitted  and  suited  for  the 
mill,  within  the  principle  laid  down  in  the  authorities  cited. 
If  it  had  been  specific  in  this  respect,  then  it  might  have  pre- 
sented a  case  where  proof  of  the  character  offered  would  have 
been  admissible ;  but  it  utterly  failed  to  come  up  to  any  such 
standard,  and  the  defendants  were  only  entitled  to  recoup 
such  damages  as  naturally  and  necessarily  followed  as  the 
consequences  of  the  alleged  breach,  which  would  be  the  dif- 
ference between  the  value  of  the  engine  and  boiler,  if  they 
had  corresponded  with  the  warranty,  and  their  actual  vatae. 
{Hoe  V.  Sanborriy  36  N.  T.,  98,  and  authorities  cited.) 


1871.J  OP  THE  STATE  OF  NEW  YORK.  g29 


Shetere.Wmifl. 


There  was  no  error  on  the  trial,  and  the  judgment  and 
order  appealed  from  most  be  affirmed,  with  GOBt& 
Ji:;dgment  affirmed. 


Jambb  Sherab  et  al.,  Bespondents,  v,  MAinLLA  Willis^ 

Appellant. 

(GsNERAL  Term,  Thibd  Dbfabticekt,  Seftshbeb,  1871.) 

It  is,  it  seems,  discretionary  with  a  justice  of  tlie  peace  to  grant  or  refuse 
an  a4Joumment  after  an  amendment  of  the  pleading,  under  section  64, 
subdivision  11,  of  the  Code. 

And  where,  at  joining  issue,  the  defendant  pleaded  a  general  denial,  and 
desked  to  plead  payment,  but  the  Justice,  with  the  plaintiff'  knowledge, 
declined  receiving  the  plea,  stating  that  it  was  covered  by  the  general 
issue, — Eeldf  that  the  refusal  of  the  Justice,  at  the  trial,  on  permitting 
the  defendant  to  amend  his  answer  by  pleading  payment,  to  allow  an 
adjournment  to  the  plaintiff,  upon  affidavit  of  surprise,  absence  of  wi«* 
neases,  Ac.,  was  not  error,  for  which  the  Judgment  would  be  reversed. 

This  was  an  appeal  from  a  judgment  for  the  defendant, 
rendered  before  a  justice  of  the  peace.  The  facts  are  stated 
in  the  opinion  of  the  court. 

Dart  ds  Tappatij  for  appellant. 
W.  J7.  Sawyer^  foi  respondents. 

Present — Mnxiro,  P.  J.,  James  and  PabxbB)  J  J. 

By  the  Court — "M'fTT.int^  p.  J.  This  action  was  originally 
bron^t  before  a  justice  of  the  peace  in  the  county  of  St^ 
Lawrence  for  goods  sold  and  delivered  by  the  plaintiff  to  the 
defendant^  and  a  judgment  rendered  in  favor  of  the  defendant 
for  costs,  which,  upon  an  appeal  to  the  County  Court,  waa 
reversed  upon  questions  of  law. 

Upon  the  day  to  which  the  cause  was  adjourned  before  the 
justice,  the  defendant  moved  to  amend  his  answer  by  setting 
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up  payment,  in  addition  to  a  general  denial  previonsly  pleaded. 
The  plaintiff  objected  to  the  amendment^  npon  the  ground 
of  surprise,  and  that  an  adjournment  would  be  necessarj. 
The  amendment  was  allowed,  and  the  plaintiff  then  moved 
an  adjournment,  npon  the  ground  of  snrpriae,  and  read  an 
affidavit  that,  in  consequence  of  the  amendment,  he  could  not 
safely  proceed  to  the  trial  of  the  cause ;  that  material  wit* 
nesses  were  absent,  by  whom  he  expected  to  prore  that  them 
was  no  payment  of  the  plaintiff's  demand,  as  alleged ;  and 
that  an  adjournment  was  necessary  by  reason  of  the  amend- 
ment. The  justice  refused  to  grant  the  motion  for  an  adjoom- 
ment,  and  the  trial  proceeded. 

It  is  insisted  that  the  justice  erred,  in  not  granting  die 
adjournment.  The  amendment  was,  no  doubt,  material,  to 
enable  the  defendant  to  interpose  the  detenee  of  payment,  and 
the  plaintiff  was  entitled  to  an  adjournment,  if  it  was  ''made 
to  appear,  to  the  satisfaction  of  the  courty  by  oath,  that  an 
adjournment  is  necessary  *  *  *  in  consequence  of  snch 
amendment."  (Code,  §  64,  sub.  11.)  Under  this  provisioD, 
the  justice  must  be  reasonably  satisfied  by  the  facts  and  cir- 
cumstances presented.  He  had  a  judicial  discretion  to  exer- 
cise, and,  unless  he  has  abused  that  discretion,  it  is  not  error. 
The  affidavit,  alone  and  of  itself,  would,  no  doubt,  have  been 
sufficient  to  authorize  the  sidjoumment ;  but  it  appears  from 
the  return  that,  when  the  issue  was  joined,  the  defendant 
Foquested  the  justice  to  take  down  his  answ^  denying  the 
complaint,  and  claiming  that  the  account  had  been  paid ;  that 
a  long  conversation  took  place  between  one  of  the  plaintiffs 
and  the  defendant,  she  affirming  that  the  demand  had  been 
paid  and  she  could  so  prove,  and  the  plaintiff  denying  it.  This 
was  repeated  several  times,  and  the  defendant  stated  that  she 
had  paid  the  money  to  Mrs.  Healey,  and  she  (Mrs.  H.)  had 
paid  the  account ;  that,  when  requested  by  the  defendant  to 
set  forth  payment  in  her  answer,  the  justice  told  her  that  it 
was  unnecessary,  and  that  she  could  show  payment  under  a 
general  denial,  believing  this  to  be  the  law. 

This  statement,  which,  I  think,  must  be  taken  as  a  part  oi 
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the  return,  bLows  that  the  plaintiff  was  folly  advised  that  the 
defendant  relied  apon  payment  as  a  defence,  and  that  he  mnst 
me%ii  that  issue  at  the  trial  on  the  adjonmed  day.  There  is 
nothing  to  show  that  he  trnsted  to  his  right  to  exclude  such  a 
defence  because  it  was  not  pleaded,  and  I  think  that  the  jus- 
tice had  a  right  to  consider  what  had  taken  place  upon  the 
joining  of  issue  originally,  in  deciding  whether  he  was  satis- 
fied. Under  the  circumstances,  the  plaintiff  should  have  met 
these  facts  by  an  affidavit  showing  that  he  had  labored  under 
a  misapprehension,  if  such  was  the  case,  or  naming  the  witness 
or  witnesses,  and  stating  the  testimony  whicli  he  relied  upon 
as  material  to  meet  the  issue  made  by  the  amended  pleading. 
As  he  failed  to  do  this,  and  it  by  no  means  appears  that  the 
justice  has  exceeded  his  authority,  I  think  that  there  was  no 
error  in  refusing  the  adjournment. 

The  question  put  to  LuUa  Smith,  "  Did  you  know  the  fact 
at  Fort  Jackson,  that  Mrs.  Healey  had  some  money  for  the 
plaintiffs  1"  was  competent.  When  it  appeared,  upon  the 
cross-examination,  that  she  only  knew  from  what  was  told  her, 
the  plaintiff  should  have  made  a  motion  to  strike  out  the 
testimony  if  deemed  in  any  way  material.  No  specific 
objection  is  made  to  the  testimony  of  this  witness,  as  to  the  time 
she  sent  for  an  aritlimetic.  But  this,  as  well  as  the  evidence 
of  her  knowledge  that  Mrs.  Healey  had  some  mcmey  for  the 
plaintiff  at  Fort  Jackson,  was  proper  with  a  view  of  fixing 
the  time  when  the  payment,  if  any,  was  made,  upou  the 
question  of  interest  on  the  plaintiff's  denumd. 

It  was  also  competent  to  prove  by  V.  0.  Healy  the  state- 
ments made  by  the  defendant  to  his  wife  at  the  time  she 
delivered  her  llie  money  to  pay  the  plaintiffs.  They  merely 
related  to  the  money  which  was  paid,  and  constituted  a  cor- 
roboration of  the  proof  which  had  previously  been  given, 
and  which  is  not  now  claimed  to  be  erroneous. 

The  foregoing  comprehends  all  the  points  which  are  urged 
against  the  validity  of  the  justice's  judgment,  and  as  there 
was  no  error  in  any  of  the  proceedings,  the  County  Court 
was  wrong  in  reversing  the  judgment  of  the  juatiee,  and  the 
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jadgment  of  the  Goimtj  Court  mufit  be  reversed,  and  ihnt 
of  the  justice  affirmed,  with  costs  of  appeaL 
Judgment  accordingly* 


William  Dblahateb,  Plaintiff  in  Error,  v.  Ths  Pboplb, 

&o.,  Defendants  in  Error. 

(Gekeral  Term,  Thdid  Defabticbnt,  SEFTEicBa,  1871.) 

A  prisoner  is  a  competent  -witness  on  his  own  behalf,  under  chapter  878 
of  the  act  of  1869,  even  although  he  has  been  sentenced  upon  a  con- 
viction for  felony,  and  is  unpardoned. 

The  prisoner  was  indicted  at  the  Ulster  Oyer  and  Ter- 
miner for  April,  1871,  for  an  assault  with  intent  to  commit 
rape.  The  indictment  was  sent  to  the  sessions  and  he  was 
tried  upon  said  indictment  and  convicted  of  an  assault  and 
battery  at  the  June  term  thereof.  On  the  trial,  the  prisoner 
offered  himself  as  a  witness  in  his  own  behalf.  It  was 
admitted  that  he  had  served  out  a  term  in  the  State  prison, 
having  been  sent  there  on  a  conviction  for  a  felony.  The 
court  refused  to  allow  him  to  be  sworn  in  his  own  behalf,  and 
ruled  that  he  was  incompetent  because  of  his  said  conviction, 
sentence  and  service  of  his  term  in  the  State  prison.  To 
thie  ruling  the  prisoner  excepted.  A  bill  of  exceptions  was 
made  and  filed.  A  writ  of  error  was  allow^ii  and  the  pro- 
ceedings removed  to  this  court. 

•  - 

Charles  A.  JFawler,  for  the  plaintiff  in  error. 

.  F.  Z.  WesSbrook^  district  attorney,  for  the  defendants  in 
error. 

Present— Milleb,  P.  J.,  James  and  Pa&keb,  JJ. 

By  the  Court — ^Miller,  P.  J.  This  case  presents  the  sin- 
gle question,  whether  a  person  convicted  of  a  felony  who  has 
not  been  pardoned  is  a  competent  witness  in  his*  own  behalf| 
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upon  a  trial  on  an  indictoient  subsequently  found  against 
him  for  a  criminal  offence. 

The  Bevised  Statutes  provide  that  ^^  No  person,  sentenced 
upon  a  conTiction  for  felony,  shall  be  competent  to  testify  in 
any  cause,  matter  or  proceeding,  civil  or  criminal,  unless  he 
be  pardoned  by  the  governor  or  by  the  legislature,  except  in 
the  cases  specially  provided  by  law." 

The  legislature  thus  reserved  the  power  expressly  to  create 
exeeptions  &om  the  general  scope  and  effect  of  the  section 
cited,  and  it  appears  that  in  1847  a  convict  was  made  a  com* 
petent  witness  in  certain  cases.    (S.  L.  of  1847,  chap.  460, 

§  151.) 

By  chapter  678,  of  Laws  of  1869,  which  is  entitled,  ^^  An 
act  in  relation  to  evidence  in  criminal  prosecutions,  and  in  all 
proceedings  in  the  nature  of  criminal  proceedings,"  it  is 
enacted  that,  ^^  In  the  trial  of  all  indictments,  complaints 
and  other  proceedings  against  persons  charged  with  the  com- 
mission of  crimes  or  offences,  and  in  all  proceedings  in  the 
nature  of  criminal  proceedings  in  any  and  all  courts,  and 
before  any  and  all  officers  and  persons  acting  judicially,  the 
person  so  charged  shall,  at  his  own  request,  but  not  otherwise, 
be  deemed  a  competent  witness,  but  the  neglect  or  refusal  ot 
any  such  person  to  testify  shall  not  create  any  presumption 
against  him." 

This  statute  is  broad  and  comprehensive  in  its  terms,  and 
its  phraseology  embraces  any  person  charged  with  the  com* 
mission  of  a  criminal  offence,  which  includes  those  who  are 
disqualified  by  the  provision  of  the  Revised  Statutes  before 
referred  to,  as  well  as  all  others  on  trial,  who  may  request  to 
be  examined  as  witnesses.  It  makes  another  exception  in 
favor  of  the  criminal,  from  the  effect  of  the  disqualification 
which  the  Bevised  Statutes  imposed.  It  specially  provides 
for  an  examination  in  all  cases  of  trial  by  indictment,  &c., 
against  persons  charged  with  any  criminal  offence,  and  its 
manifest  intention  was,  that  the  person  thus  charged,  no  mat- 
ter how  infSEkmous  or  to  what  extent  branded  by  a  judgment 
of  conviction,  should  be  permitted  to  testify  and  to  speak  on 
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Ills  own  behalf.  I  think  that  the  legislatore  intended  to 
remove  all  disabilities  in  such  cases,  and  to  permit  the  alleged 
offendei  to  present  each  a  statement  as  he  conld  make  on  his 
own  behali,  and  in  exoneration  of  the  crime  with  the  eom- 
mission  of  whidi  he  was  charged.  If  ke  had  been  convicted 
previously  of  a  felony,  of  conrse  it  might  serionsly  detract 
from  the  trathfulness  of  his  story  before  a  court  and  jniy; 
bat  the  credit  to  which  he  would  be  entitled  under  sach  dr- 
cumstances  was  a  matter  affecting  the  credibility  of  the  wit- 
ness, and  not  the  right  to  be  sworn  as  such.  So  long  as 
criminals  are  permitted  to  testify,  no  evil  could  result  frran 
extending  the  privil^e  to  all  who  might  be  chaxged  with 
crime,  and  the  scope  and  object  of  the  act  evidently  was  to 
open  wide  the  door  to  all  thie  class  of  persons  who  might 
desire  to  avail  themselves  of  the  privilege  or  the  right  whidli 
it  conferred. 

Since  the  adoption  of  the  Code  of  Procednie  in  diis 
State,  great  innovations  have  been  made  upon  the  mles  of 
the  common  law  in  regard  to  the  admission  of  parties  as  wit- 
nesses ;  and  in  conformity  with  this  progressive  spirit,  the 
act  of  1869,  which  admits  a  felon  to  testify  on  a  trial  for  his  life 
or  liberty,  on  his  own  behalf,  was  adopted.  It  was  designed 
to  remove  all  disabilities  in  such  cases,  and  it  would  be  doing 
violence  to  its  plain  import  and  intention  to  circumscribe  or 
restrict  its  operation. 

Although  the  repeal  of  a  statute  by  implication  is  not 
favored  in  this  State,  it  is  equally  well  settled  that  when  a 
sabseqaent  statute  is  dearly  repugnant  to  a  prior  one,  it 
necessarily  repeals  the  former,  although  it  does  not  do  so  in 
terms.  (Sedg.  on  Stat  and  Con.  Oonst'n,  124.)  Every 
etatate  is,  by  implication,  a  repeal  of  all  former  statutes,  so 
far  as  it  is  contrary  and  repugnant  thereto,  and  thi^t  without 
any  repealing  clause.  (Id.,  125.)  So  far,  then,  as  the  pro- 
vision of  the  act  of  1869  is  repugnant  to  the  section  of  the 
Bevised  Statutes  which  has  been  cited,  it  impliedly  repeals 
the  latter,  or  rather  modifies  and  restricts  its  operation  and 
dtect.    The  last  statute  must  control,  and  the  former  yieW 
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to  its  requirements.  Wliile,  then,  the  provisions  of  the 
Bevised  Statutes  remained  in  force  prior  to  the  act  of  1869, 
the  latter  act  has  rendered  them  inoperative,  in  cases  of  trial 
by  indictment  of  or  proceedings  against  persons  charged  with 
criminal  offences. 

Regarding  the  plain  meaning  of  the  statute,  the  apparent 
and  clear  intention  of  its  framers,  and  the  effect  of  it  as  a 
subsequent  law,  it  is  evident  that  the  court  below  erred  in 
the  rejection  of  the  evidence  offered,  and  for  this  reason  the 
judgment  and  conviction  must  be  reversed. 

Conviction  reversed 


Oeobqe  M.  Battbbb,  Eespondent    v.  Usiah  Lashxb, 

Appellant. 

(Qerkral  Tbbm,  Thibd  Defabtmbnt,  Skftbmber,  1871.) 

Where  the  amount  of  a  verdict  is  determined  by  mere  ooqlectore,  and  is 
not  based  upon  any  calcnlation  warranted  by  the  testinK>ny,  it  will  be 
set  aside,  as  unsupported  by  sufficient  evidence. 

The  action  was  originally  brought  by  plaintiff  in  a  Justice's 
Court,  to  recover  upon  an  agreement  made  by  plaintiff  with 
defendant  for  working  his  farm  on  shares,  alleging  in  plain- 
tiff's complaint,  among  other  things,  that  plaintiff  appropri- 
ated and  used  more  than  his  half  and  share  of  milk  and  butter, 
and  omitted  to  pay  his  half  of  school  tax. 

Plaintiff  also  claimed  to  recover  for  a  large  quantity  of 
com,  oats  and  potatoes  used  by  defendant,  as  well  as  for  work 
done,  beef  sold,  and  money  loaned. 

The  defendant's  answer  was  a  denial  and  set-off.  The  cause 
was  tried  by  jury ;  verdict  rendered  in  &vor  of  the  plaintiff 
for  forty-five  dollars,  upon  which  the  justice  rendered  judg- 
ment for  that  amount  and  costs,  fifty  dollars.  The  defendant 
appealed  to  the  Montgomery  County  Court,  where  the  judg- 
ment was  afiirmed,  and  the  defendant  appealed  to  this  court. 
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«7I  E.  Dewey ^  for  the  appellant. 

P.  O.  Webster y  for  the  respondent 

Present — Mnj.KR,  P.  J.,  James  and  Pabxbb,  J  J. 

Bj  the  Oonrt — Mnj.ER,  P.  J,  It  is  diffionlt  to  see  how 
the  plaintiff  can  sustain  the  recovery  had  in  this  action  befon 
the  justice.  Upon  no  view  which  can  be  reasonably  taken 
of  the  evidence  can  the  amount  recovered  be  npheld  or  satie- 
factorilj  made  out.  In  all  cases  the  plaintiff  most  estabM 
his  claim  by  testimony  jprvma  faciey  so  that  it  can  be  seen 
that  the  proof  sustains  the  verdict.  Incoherent  testimony,  or 
mere  conjecture  or  speculation  as  to  the  effect  of  certain  testi- 
mony, is  not  enough ;  but  there  must  be  sufficient  data  from 
which  inferences  may  be  drawn  or  results  established.  The 
case  before  us  is  entirely  destitute  of  this  kind  of  proof;  and 
upon  no  rational  hypothesis  can  the  judgment  be  sustained. 
Most  of  the  items  for  which  the  plaintiff  claimed  to  recover 
are  not  sufficiently  proven.  As  to  the  daim  for  butter,  no 
quantity  is  proven,  and  there  is  no  sufficient  evidence  upon 
which  any  amount  could  be  allowed.  The  testimony  is  equally 
uncertain  as  to  the  quantity  of  com  used  or  taken  by  the 
defendant,  if  he  had  any,  belonging  to  the  plaintiff.  There 
is  no  direct  proof  as  to  the  number  of  bushels  left  on  the  farm 
by  the  plaintiff.  The  testimony  shows  that  the  plaintiff  to<A 
and  sold  some  of  it ;  that  some  was  fed  to  the  horses  and 
cows,  some  to  the  fowls  on  the  premises,  and  the  hogs;  that 
one  of  the  neighbors  had  some  on  several  occasions,  and  that 
some  used  by  the  defendant  was  returned.  There  is  no  testi- 
mony to  show,  or  from  which  to  make  a  calculation,  what 
these  different  items  amounted  to,  and  the  wildest  speculation 
must  be  indulged  in,  to  enable  a  juiy  to  arrive  at  any  satis* 
factory  conclusion  as  to  what  quantity,  if  any,  the  defendant 
had.  The  plaintiff  himself  swears  that  he  does  not  know 
what  became  of  it. 

So  also  as  to  the  oats.    The  testimony  is  quite  unsatis&e' 
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torjr.  The  plaintiff  himself  swears  that  he  does  not  know 
how  many  were  there,  nor  what  became  of  the  old  oats. 
Some  were  used  for  seed,  which  was  repaid,  some  fed  to  plain- 
tiff's team  and  the  fowls,  some  fed  to  the  horses  owned  by  the 
plaintiff,  and  some  to  the  horses  used  by  both  parties.  How 
much  of  each  does  not  appear,  and  there  are  no  data  upon 
which  it  can  be  claimed  that  any  definite  or  certain  portion 
was  used  by  t]ie  defendant. 

The  plaintiff  cannot  testify  how  many  potatoes  were  used 
for  planting,  or  how  many  were  in  the  hill  where  he  left  them, 
or  were  taken  and  used  by  the  defendant's  family. 

The  only  items  actually  proven  by  the  plaintiff  were  for 
money  advanced  and  the  charge  for  one-half  of  the  cow  sold, 
which  together  amounted  to  twenty-two  dollars,  and  is  more 
than  balanced  by  the  defendant's  account  proven  beyond  dis- 
pute. The  amount  of  the  verdict  could  only  have  been  deter- 
mined by  the  wildest  conjecture,  and  is  not  based  upon  any 
calculation  warranted  by  the  testimony.  Such  a  judgment 
cannot  stand,  and  is  without  sufiicient  evidence  to  support  it. 
This  is  not  a  case  where  there  is  a  conflict  of  evidence,  but 
where  there  is  not  sufficient  testimony  to  sustain  the  verdict. 

The  judgment  of  the  justice  and  the  County  Court  must, 
therefore,  be  reversed,  with  costs. 

Judgment  reversed. 


Almtra  Simpson,  Appellant,  v.  Orson  S.  Buck,  Respondent. 
(Gbneral  Tbbx,  Third  Department,  Bbptbmbbr,  1871.) 

The  mother  of  a  minor  child,  whose  father  is  dead,  may  maintain  an  action 
foi  the  seryices  of  the  child,  in  cases  in  which  the  father  might  have 
done  so  if  living. 

The  fact  that  the  minor  contributed  to  the  support  of  the  mother  and  is 
not  dependent  on  her  does  not  affect  the  right  to  recover. 

This  action  was  brought  by  the  mother  of  a  minor  son, 
whose  father  was  dead,  and  for  whom  no  guardian  had  been 
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appointed,  to  recover  for  his  services  while  in  the  employ  of 
the  defendant  for  the  period  of  about  six  months,  or  161 
days  in  all,  at  one  doll»  per  day,  and  amounting  to  $161. 

The  cause  was  tried  before  a  justice  of  the  peace  of  the 
county  of  Cortland  and  a  jury.  There  was  proof  to  show 
tliat  the  plaintiff's  son  worked  for  the  defendant  from  the 
29th  of  March  to  October  2,  1869 ;  that  he  hired  out  at  six- 
teen dollars  a  month  for  six  or  eight  months;  also,  proof  that 
the  defendant  had  paid,  on  account  of  aaid  services,  thirty-fiye 
dollars  and  twenty-eight  cents. 

On  tho  trial  the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  plaintiff  had  no  right  to  the  services  of  her 
minor  son.  The  motion  was  denied,  and  the  jury  rendered  a 
verdict  for  the  plaintiff  for  fifty-one  dollars.  Judgment  was 
rendered  accordingly,  from  which  judgment  the  defendant 
appealed  to  the  County  Court  of  Cortland  county,  where  the 
judgment  of  the  Justice^s  Court  was  reversed.  Wherenpon, 
the  plaintiff  brought  this  appeal. 

Ilolme^  <&  Palmer^  for  appellant. 

£.  A.  Benedict^  for  respondent. 

Present — Miller,  P.  J.,  James  and  Pabxeb,  J  J. 

By  tlie  Court — Miller,  P.  J.  The  only  question  involved 
in  this  case  is,  whether  a  mother,  where  the  father  is  dead, 
can  maintain  an  action  for  the  services  of  her  minor  chili 
In  Grray  v.  Durland  (50  Barb.,  100),  it  was  held  that  a  mother, 
in  case  of  a  father's  death,  has  the  same  right  to  the  services 
of  a  minor  child  that  the  father  would  have  if  living,  and, 
hence,  thflU;  she  might  maintain  an  action  for  the  seduction  of 
her  minor  daughter.  It  is  true  that,  in  the  prevailing  opin- 
ion in  that  case,  some  stress  is  laid  upon  the  fact  that  Ae 
courts  have  leaned  very  decidedly  in  favor  of  sustaining  the 
action  for  seduction,  which  originally  was  founded  in  the 
actual  loss  of  service ;  but  the  decision  is  put  upon  the  broad 
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ground  tliat,  upon  authority  {tod  principle,  the  motber,  as  tlie 
natural  gnardiaa  of  the  minor,  and  as  the  person  bound  4o 
support,  and  entitled  to  the  services  of  the  minor,  upon  the 
decease  of  the  father,  is  entitled  to  maintain  the  action. 

In  the  ease  cited,  the  authorities  bearing  upon  the  question 
are  fiillj  reviewed  and  <5oami^ited  upon ;  and,  as  our  atten- 
tion has  not  been  directed  to  any  additional  cases  which  in 
any  way  vary  the  rule,  it  is  not  important  to  re-examine  them. 
Certainly  not,  when  none  have  been  cited  of  a  later  date 
which  in  any  way  affect  or  overrule  the  authority  of  the  case 
referred  to,  which,  until  reversed  by  a  higher  tribunal,  or  at 
least  questioned  by  a  court  of  co-ordinate  jurisdiction,  must 
be  regarded  as  decisive.  If  we  adhere  to  th«  prlnci{de  there 
enunciated,  there  is  no  difficulty  in  determining  the  question 
now  raised. 

The  principle  which  gives  to  the  surviving  parent,  who 
takes  care  of,  nurtures  and  provides  for  the  minor,  a  control 
over  its  actions,  and  a  right  to  the  services  of  the  minor,  is 
founded  in  good  sense  and  sound  judgment,  and,  even  if  in 
conflict  with  the  eomraon4aw  rule  and  the  decisions  of  the 
English  courts,  as  well  as  the  courts  of  some  of  the  States, 
conforms  to  the  spirit  of  the  age  and  the  progress  of  events, 
which  of  late  have  recognized  more  fully  than  at  an  earlier 
date  the  rights  of  the  wife  and  tlie  mother  by  legislative 
enactment    (See  S.  L.  of  1862,  chap.  172,  §  6.) 

The  fact  that  the  minor  contributed  to  tlie  support  of  the 
mother  does  not,  in  my  opinion,  alter  the  rule  or  deprive  the 
mother  of  the  right  which  the  law  confers  upon  her.  And 
even  although  the  mother  might  forego  the  right  to  recover 
for  the  services  of  the  minor,  by  consenting  to  a  contract 
lietween  the  in£ant  and  another,  on  a  promise  to  pay  the 
in&nt,  or  by  allowing  the  infant,  without  objection,  to  ooa- 
tract  for  and  receive  payment  for  services  on  his  or  her  own 
account,  yet,  wlien  no  such  consent  is  given,  or  no  such  con- 
tract is  acquiesced  in,  the  mother  is  not  debarred  from  main- 
taining an  action  for  the  services  rendered,  and  a  recovery 
hy  her  would  bar  any  action  by  the  minor  for  the  same  cause 
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of  action.  Bat  ao  such  question  is  presented  in  this  case, 
and  the  decision  of  the  county  judge  is  placed  entirely  upon 
the  ground  that  the  mother  is  not  entitled  to  the  services  of 
the  minor  child.  As  the  county  judge  was  wrong,  the  judg- 
ment of  the  county  court  must  be  reversed,  with  costs  d 
appeal,  and  tliat  of  the  justice  affirmed. 
Judgment  reversed. 


Thb  People  v.  Edwin  H.  Jones. 
(Qbnsral  Tbbm,  Thibd  Department,  Dbcbicbrr,  1870.) 

An  indictment  for  robbery  cbarged  the  taking  of  money  and  bank  bilb, 
viz. :  A  certain  sum  in  bills  known  as  U.  S.  legal  tender  notes,  and  a 
certain  sum  in  corrency  known  as  postal  currency.  The  proof  was  thit 
the  moneys  taken  were  national  bank  notes  and  fractional  cuirencj 
under  the  act  of  congress  of  March,  1868  (12  U.  S.  Stats  at  Large,  711, 
§  4). — HiMy  that  there  was  a  substantial  variance  between  the  indict- 
ment and  proof  given,  and  the  Jury  should  have  been  instructed  to  ren- 
der a  verdict  for  the  prisoner,  or  the  case  should  have  been  dlsmiased. 

Cebtiobabi  to  the  Otsego  sessions.  The  facts  are  eoffi-' 
ciently  stated  in  the  opinion  of  the  court. 

JT.  C.  Moak^  for  the  prisoner. 

,  for  the  people. 

Present — ^Miller,  P.  J.,  Parker  and  Hogebooh,  JJ. 

Miller,  P.  J.  The  prisoner  was  tried  and  convicted  upon 
an  indictment  for  robbery  at  the  Otsego  sessions  in  the  month 
of  September,  1869.  Upon  the  certificate  of  the  oouiitj 
judge,  judgment  was  suspended  upon  the  conviction  and  the 
case  is  brought  here  by  certiorari  for  review.  One  of  the 
counts  contained  in  the  indictment  was  quashed  upon  the 
ground  that  it  charged  no  offence  against  the  prisoner.  The 
other  count  upon  which  the  conviction  was  had,  after  all^ 
ing  a  fehmious  assault  upon  the  person  of  one  Burton,  and 
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that  the  prisoner  put  him  in  bodily  fear  and  danger  of 
his  life,  charged  that,  from  Barton's  person,  and  by  vio- 
lence,  he  feloniously  did  steal,  &c„  certain  money  and  bank 
bills,  '^  to  wit,  six  dollars  and  eighty -five  cents  in  bank  bills, 
osoally  called  United  States  legal  tender  notes,  as  follows : 
One  bill  of  the  denomination  of  five  dollars,  one  bill  of  the 
value  of  one  dollar,  and  eighty-five  cents  in  currency, 
usually  known  and  called  postal  currency."  The  proof  upon 
the  trial  was  undisputed  that  the  bills  were  national  bank  bills, 
and  not  " United  States"  notes  nor  "legal  tender  notes." 
The  "  currency  "  alleged  to  have  been  stolen  was  proved  to 
be  what  is  usually  called  fractional  currency,  issued  under 
the  act  of  congress  passed  on  the  3d  of  March,  1863  (12  U. 
S.  Statutes  at  Large,  711,  §  4),  which  provided  that,  in  lieu 
of  postage  and  revenue  stamps  for  fractional  currency,  and 
of  fractional  notes  commonly  called  fractional  currency,  and 
of  fractional  notes  commonly  called  postal  currency,  issued 
or  to  be  issued,  the  secretary  of  the  treasury  might  issue 
fractional  notes.  At  the  close  of  the  testimony  on  behalf  of 
die  people,  and  at  the  close  of  the  trial,  the  counsel  for  the 
prisoner  requested  the  court  to  instruct  the  jury  to  render  a 
verdict  for  the  defendant,  on  the  ground  of  a  Tariance 
between  the  indictment  and  proof  as  to  the  property  alleged 
to  have  been  taken,  and  also  to  dismiss  the  case  upon  the 
same  grotmd.  Each  of  these  requests  was  refused,  and 
exceptions  duly  taken  to  the  rulings  of  the  court. 

I  think  that  there  was  error  in  refusing  the  requests  made 
by  the  counsel  for  the  prisoner.  The  rule  is  well  settled,  that 
any  difference  in  mbstance  between  the  statements  in  the 
indictment  and  the  evidence  as  to  the  offence  charged  is 
Atal.  (2  Russ.  on  Crimes,  713.)  Whether  there  was 
a  substantial  variance  between  the  property  described 
and  the  evidence  given  is  not,  perhaps,  of  vital  import- 
ance in  the  case  at  bar,  as  there  are  other  sufficient 
grounds  in  my  opinion  upon  which  the  objections  urged 
can  be  upheld.  It  is  of  no  little  consequence  to  a  prisoner 
arraigned  for  a  high  criminal  offence  that  he  should  be 
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advised  of  the  reel  character  of  the  diarge  made^  so  that  he 
may  be  prepared  to  defend  himself  against  it  He  h»  a 
right  to  rely  upoD  the  statement  set  forth  in  the  indiefcmaity 
and  it  maj  well  be  that  he  might  not  be  prepared  to  meet 
allegations  on  the  trial  difiering  from  those  averrsa,  erea  id 
reference  to  the  diaracter  of  the  money  doivged  to  have  hesa 
taken  from  the  person  of  the  p*06ecntor.  If  it  b»  material  it 
all  to  describe  the  property  feloniously  and  viokiilly  taken, 
which  I  shall  hereatlter  have  occasion  to  discuss,  then  it  was 
equally  essential  that  the  prisoner  should  be  advised  of  the 
natnre  of  the  property  thus  taken. 

In  this  connection  it  is  proper  to  advert  to  another  rule 
applicable  to  the  question  presented.  It  is  said  in  Greenleaf  s 
Evidence^  §  65,  that  "  when  a  person  or  thing  necessary  to  be 
mentioned  in  an  indictment  is  described  with  onneeessary 
particularity,  all  the  circumstances  of  the  description  must  be 
proved,  for  they  are  all  made  ease^Uial  to  the  identity.''  The 
learned  author  illustrates  the  proposition  made  by  referring  h' 
an  indictment  for  stealing  a  black  horse,  where  the  aniioal, 
but  not  color  J  need  be  stated,  says :  ^^  Yet  if  staled,  it  is  made 
descriptive  of  the  particular  animal  stated,  and  a  variaaoein 
the  proof  is  fiital.**  He  also  states  the  case  of  an  indictmeBt 
for  stealing  a  bank  note,  where  it  would  be  saffieieiit  to 
describe  it  generally  as  a  bank  note  of  soch  a  denomination 
or  value.  Yet  if  the  o£Scer  who  signed  it  be  also  named,  it 
must  be  strictly  proved. 

So  also  if  a  statute  anthoriaes  a  genial  averment,  if  the 
pleader,  instead  of  availing  himself  of  it,  piroceed  to  partieo- 
lars,  he  must  prove  the  description  as  alleged,  although  tke 
averment  is  unnecessary.  (Bos*  Gr.  Ev.,  9S,  9i.)  The 
books  abound  with  cases  where  the  slightest  variation  in  toe 
description  of  property  alleged  to  have  been  stolen  has  been 
held  to  be  a  &tal  variance  upon  the  trial  of  the  indictmeDt 
Hence  the  word  livey  in  describing  turkeys  stolen^  was  heU 
not  to  be  surplus!^  on  an  indictment  for  larceny.  (Bos.Cr. 
£v.,  94 ;  EAuswrdi  Cme^  'Rvm.  &  By.,  49t.)  So  a  heifer  tiro 
and  one-half  years  old  waa  held  to  be  wrongfiilly  deaoibed  tf 
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a  cow.  (Rose.,  94 ;  CooFs  Com^  2  E,  P.  0.,  16 ;  1  Leach, 
105.)  In  an  indictment  for  stealing  two  oolts,  where  it 
appeared  that  one  was  a  mare  four  years  old,  it  was  held  to 
be  insufficient.  (Rose.,  M:.)  Yarions  other  cases  are  cited 
where  a  variance  equally  slight  has  been  held  to  be  fatal  to  a 
conviction.  (See  Greenl.  Ev.,  mpra;  Eoscoe's  Ev.,  95; 
Euss.  &  Ey.,  356 ;  1  Moody,  803 ;  Jebb^  69 ;  2  Whart.,  1704 ; 
2  Dana,  298.)  Various  cases  also  hold  that  variances  are 
fatal,  although  the  allegation  was  not  essential.  {Rex  v. 
Dt^,  1  E.  P.  C,  45;  Rex  v.  Jenks,  2  E.  P.  O.,  514;  Rex  v. 
Cranage^  1  Salk.,  385.) 

The  cases  to  which  our  attention  has  been  directed  by  the 
counsel  for  the  prosecution  do  not  conflict  with  the  doctrines 
laid  down  in  the  authorities  cited.  In  The  People  v.  Loop 
(3  Park.,  559),  the  indictment  charged  the  prisoner  with  a 
larceny  of  certain  money,  "  to  wit,  current  bank  bills  of  the 
value  of  fifteen  dollars,  silver  coin  of  the  value  of  three  dol- 
lars.^* It  will  be  noticed  that  the  bills  are  not  particularly 
described,  and  although  the  court  held  that  the  description 
was  sufficiently  specific  to  constitute  the  offence,  it  did  not 
determine  the  question  whether,  if  a  more  specific  descriph 
tion  had  been  averred,  the  prosecution  would  not  have  been 
held  to  strict  proof  in  accordance  with  the  distinction  made 
in  the  cases  referred  to. 

In  The  People  v.  Quvnlam»  (6  Park.,  9),  it  was  held  that 
the  grand  jurors  might  omit  a  matter  of  description,  which 
they  could  not  ascertain  when  the  substance,  of  the  offence 
is  set  forth*  This  principle  has  long  been  established  in 
criminal  jurisprudence,  and  in  no  way  interferes  with  the 
doctrine  that  when  a  particular  and  definite  description  is 
given,  it  mnst  be  proved  on  the  trial.  An  indictment  for 
robbery  must  allege  the  taking  of  the  property,  as  in  larceny, 
although  perhaps  the  same  degree  of  particularity  is  not 
required.  {People  v.  Loopy  8  Park.,  560 ;  2  Bish.  Prac,  § 
944 ;  2  Wheat.  Or.  L.,  §  1704.)  But  when  it  avers  the  pro- 
perty definitely,  it  is  not  enough,  in  my  opinion,  to  prove 
another  kind  of  property.    An  acquittal  upon  an  indictment 
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for  robbery  is  a  bar  to  an  indictment  for  larceny  of  the  same 
property,  where  it  is  alleged  to  have  been  taken  at  the  same 
time,  {People  v.  McOowan^  17  Wend.,  386;  People  v. 
Zoop,  3  Park.,  561.)  Applying  this  rule,  it  wouid  seem  to 
be  very  manifest  that  an  acquittal  or  conviction  upon  this 
indictment,  for  taking  the  money  alleged,  would  not  prevent 
another  indictment  for  stealing  a  different  kind  of  money. 

A  point  is  made  by  the  prosecution,  that  the  proof  is  direct 
in  regard  to  the  allegations  as  to  the  currency  taken.  It  is 
quite  clear  that  the  currency  was  issued  under  the  act  of  con- 
gress of  1863,  before  cited,  while  the  currency  called  postal 
currency,  which  consists  of  postage  stamps,  was  issued  under 
the  act  of  congress  of  July  17, 1862.  (12  XJ.  S.  Stat,  at  Lai^ge, 
592.)  The  two  are  entirely  different,  and  the  testimony  is 
undisputed  that  the  currency  stolen  was  United  States  frao- 
tional  carrencj. 

Even  if  the  description  of  the  property  was  unnecessary, 
and  a  general  averment  might  have  been  sufficient,  yet  the 
pleader  having  described  it  with  unnecessary  particularity,  he 
must  prove  the  description  as  alleged,  and  it  cannot  be 
rejected  as  surplusage.  (See  supra;  Bos.  Cr.  Ev.,  94,  95; 
Green.  Ev.,  §  65.) 

As  the  judge  erred  upon  the  trial,  the  conviction  must  be 
reversed  and  a  new  trial  ordered. 


Mabgarst  Oonboy,  Administratrix,  etc.,  v.  Thokas  Gale. 
(General  Tebic,  Tmim  Department,  June,  1871.) 

The  proYisioiis  of  the  act  of  1857  (chap.  105,  §  1,  etc.)  placed  canal  con* 
tractors  in  the  position  formerly  occupied  hy  the  superintendents  of 
repairs,  and  imposed  upon  them  the  same  liability. 

Repairs  of  canal  bridges  are  placed,  by  the  act  of  1867  (chap.  577,  §  8),  in  the 
same  category  with  other  repairs ;  and  the  liability  of  the  contractor  to  indi* 
viduals,  for  neglect  to  keep  them  in  repair,  became  the  same  in  either  case. 

The  duties  of  the  contractor  were  not  discretionary  with  him  in  any  such 
sense  as  to  exonerate  him  from  liability  for  neglect  to  repair. 

The  doctrine  laid  down  in  Adnt  y.  Brady  (4  Hill,  680),  as  applicable  tc 
superintendents,  held  applicable  to  the  case  of  a  canal  contractor. 
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ExoKFnoNS  ordered  to  be  first  heard  at  General  Term. 

The  defendant  was  a  contractor  to  keep  in  repair  section 
No.  1  of  the  Erie  canal,  including  a  bridge  across  Canal 
street,  and  on  Spring  street,  in  the  village  of  West  Troy,  and 
the  action  was  for  negligence  in  not  keeping  said  bridge  in 
repair,  in  consequence  of  which  it  broke  down  and  one 
Michael  Conroy  was  killed.  The  cause  was  tried  at  the 
Albany  circuit  in  January,  1871,  before  Hon.  W.  L.  Leabned, 
one  of  the  justices  of  the  Supreme  Court  and  a  jury. 

It  appeared  upon  the  trial,  that  on  the  18th  day  of  May, 
1871,  Michael  Conroy  was  driving  across  the  said  bridge  a 
span  of  horses,  drawing  a  wagon  loaded  with  malt.  After 
the  horses  had  passed  over  it,  the  second  needle  beam  from 
the  west  end  of  the  bridge  broke.  The  bridge  lies  east  and 
west  across  the  canal.  The  team,  with  the  forward  wheels 
of  the  wagon,  passed  safely.  The  remainder  of  the  wagon 
and  load,  the  said  Conroy  and  one  Thurston,  were  precipitated 
into  the  canal,  and  Conroy  was  instantly  killed.  The 
approach  to  the  bridge  was  steep ;  so  much  so,  that  teams 
loaded  had  to  take  a  running  start  to  get  over  it. 

In  June,  1868,  the  bridge  was  repaired  and  tested.  The 
needle  beam  which  gave  way  was  infected  with  dry  rot,  and 
in  passing  under  it  no  indication  of  its  condition  was  appar- 
ent. The  main  question  submitted  to  the  jury  by  the  judge 
was,  whether  there  was  negligence  in  not  examining  the  con- 
dition of  the  needle  beam  from  1868,  and  the  bridge  gene- 
rally, and  whether  there  was  negligence  in  leaving  the  old 
needle  beam  in  the  bridge. 

Upon  the  plaintiff's  resting,  defendant's  counsel  moved  for 
a  nonsuit  on  the  grounds : 

1st.  That  there  is  no  liability  upon  tbe  part  of  the  con- 
tractor in  an  action  for  damages  to  an  individual  under  the 
law,  and  an  action  will  not  lie  against  him. 

2d.  That  this  action  cannot  be  maintained  without  estab- 
lishing affirmatively  negligence  and  notice  of  the  defect. 

The  defendant  claiming  there  was  no  notice  upon  the  part 
of  the  plaintiff  to  the  defendant  of  any  injury  or  any  defect 
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in  the  bridge.  The  motion  for  a  nonsuit  was  denied  and  the 
defendant  excepted. 

The  motion  was  renewed  at  the  elose  of  the  testimony 
upon  the  same  grounds  and  denied,  to  which  roling  the 
defendant  also  excepted. 

Exceptions  were  also  taken*  to  the  chai^  of  the  jndge,  and 
to  his  refusal  to  charge  that  if  the  defendant  acted  in  good 
&itb,  and  had  no  notice  of  the  defect  in  the  bridge  from 
which  the  accident  occurred,  then  he  is  not  liable ;  and  that 
the  defendant  is  not  liable  for  omitting-  the  performance  of 
any  duty  or  obligation  unknown  to  him  in  respect  to  the 
bridge  or  needle  beam  in  question. 

The  points  urged  on  the  argument  are  discussed  or  referred 
to  in  the  opinion.  The  jury  found  a  Terdict  in  favor  of  the 
plaintiff  for  $3,750. 

A  bill  of  exceptions  was  served  and  settled,  and  an  order 
made  by  the  judge  that  the  same  be  first  heard  at  the  General 
Term,  with  a  stay  of  proceedings  upon  the  verdict. 

Frank  Hisoock^  for  the  appellant* 

A.  J.  ParJcerj  Jr.^  for  the  respondent. 

Present — ^Milleb  P.  J.,  Potteb  and  Paskisb,  JJ. 

By  the  Court — Millbb,  P.  J.  It  is  settled  that  a  oontrac* 
tor  employed  by  the  State  to  put  the  canal  in  repair  is  liable 
to  an  individual  who  sustains  special  damages  by  reason  of 
the  contractor's  neglect  to  perform  his  duty.  (Hobinsoji  v. 
Chcmberlain,  34  N.  Y.,  389 ;  Ftdton  Im.  Co.  t.  JBaldwmy  87 
N.  Y.,  648.)  It  must  also  be  admitted,  I  think,  and  I  undeiv 
stand  it  to  be  conceded,  that  if  the  contractor  is  liaUe  at  all, 
it  is  by  reason  of  his  occupying  the  same  position  as  the 
superintendent  of  repairs  of  the  canals.  The  Laws  of  1857, 
chap.  105,  §  1,  authorized  the  canal  board  to  let  by  contract 
any  and  all  sections  of  the  canals  of  this  State  where  in  their 
judgment  the  repairs  may^  be  made  more  economically  thac 
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by  snperiatendentg;  and  the  repairs  proYided  for  in  the  con- 
tract were  to  be  made  under  the  direction  of  the  commis- 
fiioner  in  charge.  This  and  snbseqnent  provisions  of  the 
same  act  placed  the  contractor  in  the  position  formerly  occu- 
pied by  the  gaperintendent,  and  imposed  upon  him  the  same 
hability. 

It  is  contended,  however,  by  the  defendant's  counsel  that 
the  contractor  is  not  liable  in  an  action  for  damages  to  an 
individual ;  that  the  superintendents,  under  the  direction  of 
the  canal  commissioners,  are  to  keep  the  canals  in  repair,  and, 
by  the  Laws  of  1857,  the  contracting  board  were  authorized 
to  let  by  contract  the  work  formerly  done  by  the  superin- 
tendents, and  the  canal  bridges  never  came  under  the  super- 
vision of  either  of  the  superintendents,  the  canal  board  or  the 
GOiatracting  board,  but  their  care  and  maintenance  has  been 
confided  to  the  canal  commissioners  alone.  As  I  understand 
Uie  position  of  the  counsel,  the  claim  made  is  that  canal 
bridges  do  not  stand  in  the  same  category  and  are  not  gov- 
erned by  the  same  rules  as  other  repairs  upon  the  line  of  the 
oanal,  and  are  not  embraced  within  the  contract  of  the  con 
tractor.  By  diap.  207,  Stat.  Laws  of  1839,  §  1,  the  canal 
commissioners  are  authorized  and  required  to  construct  and 
maintain  at  the  public  expense  road  and  street  bridges  over 
the  Erie  canal  wherever  constructed.  (See  also  Stat.  Laws 
of  1840,  chap  372,  §  1 ;  Stat.  Laws  of  1857,  chap.  105,  §  4.) 
The  State  was  thus  required  to  maintain  canal  bridges,  and, 
by  the  Laws  of  1867,  chap.  577,  §  3,  every  contract  made 
under  that  act,  and  the  act  of  1857  thereby  amended,  was  held 
and  adjudged  to  hold  and  bind  the  contractcH*  not  only  to 
pat,  but  also  to  keep  the  section  within  the  contract,  with  all  its 
bridges  and  every  other  matter  relating  thereto,  by  all  needful 
reparations,  &c.,  in  repair,  and  so  maintain  the  same  during  the 
existence  of  the  contract.  This  provision  places  the  bridges 
precisely  upon  the  same  fboting  as  any  other  portion  of  the 
work  within  the  contract,  and  it  would  therefore  appear  that 
they  are  completely  covered  by  and  embraced  within  its 
terms.    The  State  is  bound  to  maintain  the  bridges,  and  the 
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contractor  undertakes  to  do  bo  by  his  contract.  If  this  con* 
struction  is  correct,  then  the  defendant  was  liable  for  damages 
accruing  for  his  neglect  and  failure  to  repair  the  bridge,  as  he 
would  be  for  any  other  neglect  of  duty. 

In  connection  with  the  point  last  discussed,  it  is  also  urged 
that  the  question  of  maintenance  is  always  a  question  of  dis- 
cretion which  cannot  be  delegated ;  that  the  liability  of  the 
contractor  is  measured  by  that  of  the  canal  board,  and  that  in 
all  cases  where  a  discretion  is  to  be  exercised  by  a  public 
officer  an  action  will  not  lie.  against  him.  I  think  that  none 
of  these  positions  can  be  maintained,  and  that  no  discretion 
rests  with  the  contractor  which  exonerates  him  from  liability 
when  he  fails  to  perform  his  Juty.  By  the  contract  it  is  pro- 
vided that  ^^the  work  embraced  in  this  contract  shall  be 
performed  under  the  immediate  direction  of  the  canal  com- 
missioner in  charge,  and  at  such  times  and  seasons,  at  sndi 
places  in  the  work,  and  in  such  manner  as  the  aforesaid  com- 
missioner shall  direct."  The  contractor's  duties  are  specified 
fully  in  the  contract,  and  a  supervisory  care  over  the  work  is 
confided  to  the  commissioner,  to  guard  against  negligence, 
willfulness,  or  incompetency,  and  when  in  his  opinion  the 
interests  of  the  State  are  likely  to  suffer ;  but  no  power  is 
taken  away,  so  far  as  the  performance  of  the  contract  is  con- 
cerned. The  contractor  stauds  exactly  where  the  superin 
tendent  of  repairs  did  prior  to  the  laws  authorizing  the  let 
ting  of  the  canals  by  contract,  and  is  equally  liable  foi 
negligence  in  the  performance  of  his  duties.  In  Adsit  v. 
Brady  (4  Hill,  630),  it  was  held  that  a  superintendent  of 
repairs  on  the  canal  was  liable  for  misfeasance  or  nonfeas- 
ance. That  officer  acted  under  the  '^direction  of  the  canal 
commissioners"  (1  E.  S.,  236,  §§  100,  101),  which  in  the 
case  cited  was  held  to  mean  that  the  superintendent  should 
be  under  the  general  direction  of  the  commissioners,  and 
should  ^^  follow  their  instructions,  if  any  are  given,  as  to  the 
extent  and  manner  of  making  repairs,  and  the  mode  of  dis- 
charging his  other  duties."  The  principle  decided  is  appli- 
cable here,  and  although  the  defendant  by  the  terms  of  the 
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contract  was  under  the  general  direction  of  the  canal  com- 
missionerB,  yet  this  did  not  relieve  him  from  the  performance 
of  the  obligations  imposed  by  the  contract.  He  was  bound 
to  keep  the  canals  in  repair,  and  this  was  not  a  matter  of  dis- 
cretion of  a  judicial  nature,  requiring  the  exercise  of  quali- 
ties of  deliberation  and  judgment,  but  an  imperative  duty 
required  by  the  contract  and  imposed  by  the  law.  In  the 
performance  of  this  duty  he  acted  ministerially,  and  although 
bound  to  exercise  a  discretion  as  to  the  means  to  be  employed, 
and  the  time  when  the  repairs  were  to  be  done,  yet  he  was 
not  entitled  to  the  immunity  of  a  judicial  officer  or  exempted 
from  liability  for  an  improper  discharge  of  his  duty.  {Si<^ 
V.  DorTiy  42  N.  T.,  47.)  The  cases  cited  by  the  defendant's 
counsel  to  sustain  the  doctrine  contended  for  have  no  appli- 
cation to  a  case  of  the  character  of  the  one  now  presented  for 
our  determination. 

It  may  also  be  remarked,  that  it  is  fair  to  assume  that  the 
point  now  considei'ed  was  embraced  in  the  contract  in  Robin* 
son  V.  Chamberlin  {mjprd). 

I  think  that  no  notice  of  the  defect  to  the  contractor  was 
necessary.  It  was  his  duty  to  keep  the  bridge  in  repair,  and 
if  the  injury  resulted  from  a  failure  to  perform  this  obliga- 
tion, he  is  responsible  for  damages.  [Barton  v.  Ciiy  of 
Sifracusey  37  Barb.,  292,  293 ;  36  K  Y.,  54,  58 ;  WaUace  v. 
The  Mayor,  18  How.,  169.) 

Whether  the  defect  was  so  far  concealed  as  to  relieve  the 
defendant  from  responsibility  was  a  question  of  fact  for  the 
jury.  No  point  is  made  on  the  argument  by  the  defendant 
upon  the  question  of  negligence ;  but  if  it  is  to  be  considered, 
it  is  sufficient  to  say  that  it  was  also  a  matter  for  the  jury  to 
determine. 

The  discussion  had  covers  all  the  points  urged  by  the 
defendant's  counsel,  and  I  am  of  the  opinion  that  there  was 
no  error  upon  the  trial,  and  that  a  new  trial  must  be  denied, 
and  judgment  should  be  ordered  for  the  plaintiff  on  the  ver- 
dict, with  costs. 

Fasxsb,  J.,  concurs ;  PorrEit,  J.,  dissents. 
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John  M.  Denkis,  ReBpondent,  t^.  Chables  Ktak,  Appeliant. 

(GbSSIUL  TbBX,  FoUBTS  DbPAHTMEHT,  JiJnjAAT,  1872^ 

An  action  lies  for  malicious  prosecution  against  one  who  falseiy  and  mail- 
ciously  accuses  another  of  acts  which  he  believes  oomstitate  acrime,  and 
thereby  pzocures  his  indictment  and  trial  for  such  crime,  altliough  the 
chai^  made  does  not  constitute  the  crime  alleged,  or  any  criminal 
offence. 

The  erasure  fix>m  a  bond  of  an  indorsement  of  a  payment  made  thereupon, 
does  not,  U  mem$^  constitute  the  offence  of  forgery  cf  the  bond. 

Appeal  from  a  jadgment  rendered  upon  a  trial  before  the 
court  and  a  jury.    The  &cts  are  stated  in  the  opinion 

Mortimet  V.  Austin^  for  appellant. 

/^  D.  Wright,  for  respondent 

Present — Mullin,  P.  J.,  Johnson  and  Talooti,  J  J, 

By  the  Court — Johnson,  J.  The  action  was  for  tlie  malt 
cions  prosecution  of  the  plaintiff  by  the  defisndant,  in  causing 
the  plaintiff  to  be  indicted  and  tried  for  the  crime  of  forgery, 
in  altering  a  certain  bond  for  the  payment  of  money,  wliich 
bond  the  defendant  was  under  obligation  to  pay.  The  forgery 
was  alleged  in  the  indictment  to  consist  in  the  erasure  from 
the  back  of  the  bond  of  an  indorsement  thereon  of  a  payment 
of  forty-five  dollars.  It  would  seem  pretty  clear  that  the  act 
charged,  if  true,  would  not  constitute  a  forgery  of  the  bond, 
as  ihe  indorsement  was  no  part  of  the  bond,  but  only  evidence 
of  a  payment  thereon.  It  is  not  very  material  in  this  case  to 
consider  whether  it  constituted  the  crime  of  forgery  at  all,  or, 
if  so,  what  was  the  instrument  so  forged ;  because  the  indict- 
ment charged  it  to  be  a  forgery,  and  the  plaintiff  was  obliged 
to  go  to  trial  upon  it,  and  defend  himself  against  the  charge. 
He  was  prosecuted  for  that  crime,  in  fact  and  in  law,  and  was 
compelled  to  answer  and  defend. 

The  point  made  by  the  counsel  for  the  appellant,  that  the 
defendant  is  not  liable  for  the  prosecution,  if  he  stated  tlic 
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facts  trnly  and  con^ectly  to  the  district  attoraej  and  to  the  grand 
jary,  and  was  advised  by  the  district  attorney  that  such  facts 
wonld  constitute  the  crime  of  forgery,  and  the  grand  jury 
found  the  indictment  upon  such  insnfiiciait  evidence,  does  not 
arise  in  the  case.  On  looking  at  the  charge  of  the  judge  to 
the  jury,  it  will  be  seen  that  the  judge  expressly  charged  that 
the  action  could  not  be  maintained  by  the  plaintiff  imless  they 
were  satisfied  from  the  evidence  that  the  accusation  made  by 
the  defendant,  on  which  the  indictment  was  found,  was  known 
by  him  to  be  false  and  unfounded;  but  that,  if  he  made  the 
complaint,  knowing  it  to  be  false  and  unfounded,  and  by  that 
means  procured  the  plaintiff  to  be  indicted  and  brought  to 
trial,  tlie  action  would  lie,  even  though  the  charge  made  did 
not  constitute  the  crime  alleged,  or  any  crime.  The  jury,  by 
their  verdict,  have  found  that  the  defendant,  when  he  made 
the  charge,  knew  that  the  fads  on  which  he  based  it  were  not 
true,  but  wholly  false. 

The  appellant  by  his  counsel  excepted  to  this  portion  of 
the  charge.  The  charge  was  correct.  The  rule  is,  that 
where  a  party  knowing  that  a  certain  act  does  not  constitute 
a  crime  procures  another  to  be  indicted  for  a  crime,  or  where 
he  supposes  and  believes  that  such  act  if  done  by  another 
would  constitute  a  crime,  and  falsely  and  maliciously  accuses 
such  other  of  the  commission  of  the  act  and  procures  him  to 
be  indicted,  the  action  for  malicious  prosecution  lies.  (1 
Amer.  Lead.  Cases,  218,  where  nearly  all  the  authori- 
ties, English  and  American,  are  collected.)  And  in  our 
own  court  it  has  been  held  that  this  action  would  lie 
against  a  party  who  falsely  and  maliciously  prosecutes 
another,  although  the  court  in  which  the  action  was 
brought  was  utterly  destitute  of  jurisdiction  in  the 
matter.  {Morris  v.  ScoUy  21  Wend.,  281.)  In  such  a  case 
the  gra«  imen  of  the  action  is  the  malice  and  falsehood,  and 
the  arrest  and  trouble  of  defending  are  the  consequences.  A 
case  like  this  is  much  stronger  than  that,  because  there  the 
question  arises  whether  there  has  been,  in  law,  any  prosecution. 
But  in  a  case  like  this,  no  such  question  can  arise.    The  court 
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had  jurisdiction,  and  the  party  was,  in  law,  prosecuted,  even 
though  the  pleadings  were  defective  and  showed  upon  their 
face  that  the  charge  could  not  be  sustained. 

The  objection  that  the  plaintiff  was  allowed  to  prove 
what  the  defendant  testified  to  before  the  grand  jury,  is 
wholly  unfounded.  No  such  evidence  was  given  by  the 
plaintiff.  He  proved  by  the  district  attorney  what  state 
ment  the  defendant  made  to  him  when  entering  the  com- 
plaint, and  what  he  testified  to  on  the  trial  of  the  indictment. 
The  court  ruled  that  the  plaintiff  might  prove  the  defendant's 
testimony  before  the  grand  jury;  but  it  is  apparent  that  no 
such  testimony  was  given,  and  the  exception  of  no  avail,  as 
the  mere  ruling  worked  no  injury  to  the  defendant. 

Upon  a  careful  examination  of  all  the  testimony  in  the  case,  it 
appears  that  the  jury  were  well  warranted  in  finding,  as  they 
must  have  found  under  the  charge,  that  the  charge  made  by 
the  defendant,  on  which  he  procured  the  indictments  to  be 
found,  was  a  sheer  fabrication,  and  most  wickedly  and  mali- 
ciously made.  The  testimony  by  which  the  defendant 
attempted  to  sustain  the  truth  of  the  charge  on  this  trial  is 
most  incredible.  This  finding  puts  tiie  question  of  probable 
cause  whoUy  out  of  the  case  upon  the  merits.  It  is  impossible 
for  a  party  to  make  for  himself  probable  cause  out  of  his  own 
falsehood.    The  judgment  is  right  and  must  be  affirmed. 

Judgment  affirmed. 


6    352 

iZL^       Thb  Pboplb  ex  rel.  Abneb  W.  Lawbenob  v.  Adam  Schell, 

Commissioner,  and  Walteb  B.  Fostbe,  Town  Clerk. 

(Gbnbral  Term,  Foxtrth  DEPABTMEirr,  Jaxtuart,  1872.) 

▲  writ  of  ceriioraH  will  not  be  sustained  to  review  the  proceedings  of  a 
highway  commissioner  in  laying  out  a  road,  where  it  appears  that  the 
relator  was  not  a  party  to  the  proceedings  for  laying  out  such  road^^and 
hail  no  direct  interest  in  the  road,  either  as  owner  of  property  over 
which  it  passes,  or  otherwise;  the  only  interest  which  he  claims  in  the 
proceeding  being  that  his  business  as  a  tavern-keeper  will  be  injured 
by  the  highway  to  be  laid  out,  by  the  dirersion  of  travel  from  the  road 
on  which  his  tavern  is  located. 


1872.]  OP  THE  STATE  OF  NEW  YORK.  853 

The  People  ex  rel.  Lawrence  «.  SchelL 

It  seems  one  whose  lands  are  not  hiterfered  with,  and  having  no  interest 
except  as  inhabitant,  taxpayer  or  officer  of  the  town,  is  not  entitled  to  a 
certiorari  to  review  the  action  of  highway  commissioners  of  the  town  in 
laying  out  a  highway. 

The  facts  appear  from  the  opinion  of  the  court. 

JS".  0.  Southwarthj  for  relator. 
Adams  (&  Swauy  for  respondent. 

Present — ^Mttllin,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — Johnson,  J.  This  is  a  common-law  certi- 
orari to  review  the  proceedings  of  the  defendant  Schell,  as 
commissioner  in  laying  out  a  road  "  from  the  settlements  in 
Lewis  county  to  Brown's  tract  in  Herkimer  county,"  under 
an  act  of  the  legislature  passed  April  14,  1865. 

A  motion  is  also  made  on  the  part  of  the  respondents  to 
quash  the  certiorari,  on  the  ground  that  the  relator  has  no 
such  interest  in  the  question  as  to  entitle  him  to  sue  out  and 
maintain  the  writ.  Both  are  heard  together.  The  writ  was 
granted  esc  parte  on  the  affidavit  of  the  relator,  and  the 
motion  to  quash  is  founded  upon  such  affidavit  and  the  return 
made  to  the  writ  by  the  respondents.  The  affidavit  on  which 
the  writ  was  allowed  to  be  issued  does  not  show  that  the 
relator  has  any  direct  interest  in  the  road,  the  laying  out  of 
which  he  seeks  to  have  reviewed  by  this  writ.  It  does  not 
pass  through  his  lands,  but  starts  from  the  highway  which 
passes  his  house  about  a  half  mile  west  thereof,  and  he  was 
no  party  to  the  proceeding. 

The  only  complaint  which  the  relator  makes  of  injury  to 
his  interest  is  that  he  keeps  an  inn  or  tavern,  and  that  the 
new  road,  if  allowed  to  be  opened,  will  divert  travel  from 
the  road  on  which  his  tavern  is  located. 

He  also  sets  forth  that  several  miles  east  from  his  tavern- 
stand  is  another  tavern-stand  belonging  to  one  Arnold,  and 
that  the  new  road  will  take  custom  from  tbat  tavern  as  well 
Lansing — ^Vol.  V.      46 
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as  his  own,  and  that  he  sues  out  the  writ  as  well  in  behalf  of 
Arnold  as  himself.  The  return  shows  that  the  road  com- 
plained of  is  laid  out  through  lands  of  other  persons  wlio 
requested  the  same  to  be  laid  out  through  their  lands,  anJ 
who  make  no  claims  for  damages.  That  the  road  laid  out  is 
about  ten  miles  in  length,  and,  if  ever  opened  and  traveled, 
will  shorten  the  distance  between  the  point  where  it  leaves 
the  old  road,  and  where  it  terminates,  between  two  and  three 
miles  over  the  distance  traveled  by  the  old  road,  and  that 
the  old  road  by  tlie  relator's  tavern,  and  by  Arnold's,  has  not 
been  discontinued  or  otherwise  interfered  with,  but  remains 
as  it  was  before. 

Upon  this  state  of  facts  it  is  entirely  clear  that  the  relator 
can  have  no  standing  in  court  on  this  question ;  he  has  no 
such  interest  in  the  matter  as  will  enable  him  to  have  the 
proceedings  in  laying  out  the  new  road  reviewed.  If  his 
interests  are  to  be  prejudiced  by  the  new  road,  it  is  only  in  a 
remote  and  incidental  manner.  This  is  not  enough  to  enable 
him  to  sue  out  this  writ.  The  relator,  in  such  a  proceedins^ 
must  show  that  he  is  either  a  party  to  it  in  form,  or  that  his 
property  or  rights  are  so  immediately  and  directly  involved 
and  affected  by  it  as  to  make  him,  in  substance  and  legal  effect, 
a  party,  or  the  court  will  not  entertain  the  writ  in  his  favor, 
but  quash  it.  (jTA^  People  v.  Overseers  of  the  Poor  of  (he 
Town  of  Bernej  44:  Barb.,  467  ;  The  People  v.  Stryksr,  24 
id.,  649 ;  Starkweather  v.  Seeley^  45  id.,  165 ;  Golden  v.  Botts^ 
12  Wend.,  234.) 

And  it  was  expressly  held,  in  the  seventh  judicial  district, 
at  General  Term,  in  a  case  not  reported,  that  a  person  whose 
lands  had  not  been  interfered  with  in  laying  out  a  highway, 
and  who  had  no  interest  in  the  question  except  as  an  inhabi- 
tant or  tax-payer  or  oflBcer  of  the  town,  could  not  have  such 
a  writ  to  review  the  action  of  the  commissioners  of  highways 
of  the  town  in  laying  out  a  highway  in  such  town.  It  would 
be  quite  intolerable,  in  practice,  to  allow  any  and  every  per- 
son who  might  disapprove  of  the  proceedings  and  determina- 
tion of  the  commissioners,  in  such  a  case,  to  prosecute  a  pro 
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ceeding  like  this.  Every  person  has  the  undoubted  right  to 
lay  out  and  open,  .or  cause  to  be  laid  out  and  opened,  a  road 
through  his  own  lands,  and  dedicate  it  to  the  public  use  as  a 
highway ;  and  no  third  person  <jan  cojnplain,  nor  will  the  law 
afford  him  any  means  to  prevent  it. 

No  person  has  ,a|iy  veste^d  right  in  public  travel  upon  a 
highway,  by  whiqh  he  c^fx  compel  it  to  pass  by  his  premises, 
and  prevent  the  opening  of  other  roads  which  may  divert  it. 
Should  the  new  road  ever  be  opened  and  worked,  and  persons 
having  occasion  to  pass  in  that  direction  prefer  to  take  it^  and 
avoid  the  round-about  way  by  the  relator's  hostel  and  the 
temptation  of  its  inviting  cheer,  it  might,  and  probably  wonld, 
result  in  a  loss  of  gains  and  profits  to  the  relator,  which  would 
otherwise  accrue.  Bat  this  is  not  such  an  interest  as  courts 
are  called  upon  to  foster  or  protect.  The  writ  must,  there- 
fore, be  quashed,  with  ten  dollars  costs  of  (he  motion  and  the 
costs  of  the  proceeding. 

Ordered  accordiiigly. 


Obangb  S.  Whsslbb,  Bespondent,  v.  HiLAin)  H.  Wheeles, 

Appellant 

(General  Term,  Fourth  Department,  January,  1872.) 

An  agreement,  having  the  effect  to  prevent  competition  at  an  auction  sale 
of  property,  is  void  in  law,  as  against  public  policy. 

Kg  subsequent  acts  of  the  parties  under  such  a  contract  will  have  the 
effect  of  ratifying  or  confirming  it,  or  estop  the  parties  from  asserting 
its  Invalidity. 

Accordingly,  where  plaintiff  and  defendant  agreed  in  writing  that  on  a 
partition  sale  of  certain  real  estate,  of  three-sevenths  of  which  the 
defendant  WPS  the  owner  as  trustee  for  infants,  the  defendant  would  not 
bid,  and  that  if  the  plaintiff  should  become  the  pur^haaer,  plaintiff 
should  pay  four^sevenths  and  defendant  thieerseven^hsof  .^e  purchase- 
money,  and  that  the  property  should  be  divided  between  them  by  a  line 
agreed  upon,— 5<sW,  in  an  action  of  ejectment,  brought  to  recover  from 
defendant  the  piece  to  which  he  became  entitled  .under  such  agreement 
he  being  in  possession  thereof,  the  plaintiff  having  pnreliased  at  the 
sale  and  taken  a  conveyance,  that  such  agreement  being  void  as 
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ag&inst  public  policy,  plaintiff  was  not  estopped  from  claiming  that  the 
contract  was  illegal,  although  he  had  received  from  the  defendant  bis 
share  of  the  purchase-price  or  a  portion  thereof,  and  had  made  no  offer 
to  refund  it,  and  that  being  the  legal  owner  of  the  premises  he  could 
recover  the  portion  claimed  by  hdm. 

Appeal  from  a  judgment  rendered  in  favor  of  plaintiff  on 
a  trial  before  the  court  without  a  jury.  The  facts  appear  in 
the  opinion. 

W.  <&  TFl  ff,  Clo/rky  for  the  appellant 

IT,  Y.  Howland^  for  the  respondent. 

Present — Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — Johnson,  J.  The  action  was  ejectment, 
and  the  plaintiff  on  the  trial  established  a  perfect  legal  tiflc 
in  himself  to  the  premises  in  question,  by  means  of  a  pnr- 
chase  by  him  at  a  public  sale  of  the  premises,  in  proceedings 
for  the  partition  or  sale  thereof,  and  a  conveyance  in  pursu- 
ance of  such  purchase.  The  defendant  was  in  possession  of 
the  portion  of  the  premises  described  in  the  complaint, 
claiming  to  be  the  equitable  owner  thereof,  by  virtue  of  a 
contract  between  him  and  the  plaintiff,  entered  into  between 
them  before  the  purchase  by  the  latter  at  the  public  sale,  and 
that  he  was  entitled  to  the  possession  and  also  to  a  convey- 
ance of  the  legal  title  to  the  same  from  the  plaintiff  under 
the  contract. 

The  only  question  in  the  case  is,  whether  the  defendant 
established  his  equitable  title  and  right  to  the  occupancy  of 
the  premises,  and  to  the  legal  title,  from  the  plaintiff,  or 
offered  to  prove  facts  to  establish  such  right,  and  was  improp- 
erly denied  the  right  to  make  such  proof.  Three-seventiis  of 
the  premises  in  question  had  been  devised  to  the  in&nt 
cliildren  of  the  defendant,  and  the  defendant  by  the  same 
will  had  been  appointed  their  trustee  and  charged  with  the 
care  and  control  of  their  interests  thereiti.  This  was  the  con- 
dition of  things  at  the  time  of  the  proceedings  in  partition. 
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A  few  days  previous  to  the  s&le  ia  partition,  a  written  con- 
tract was  entered  into  between  tlie  plaintiff  and  the  defend- 
ant, by  which  it  was  agreed  that  the  defendant  should  nut 
bid  at  the  sale  against  the  plaintiff,  and  in  case  the  plaintiff 
should  become  the  purchaser  at  such  sale,  the  defendant 
should  pay  three-sevenths  of  the  purchase-money,  and  the 
plaintiff  four-sevenths,  and  the  premises  should  be  divided 
between  them  according  to  a  certain  line  specified  in  the  con- 
tract. Nothing  is  expressed  in  terms  in  regard  to  any  con- 
veyance from  the  plaintiff  to  the  defendant,  nor  in  regard  to 
which  should  take  the  title  upon  the  completion  of  the  pur- 
chase. This  was  the  contract  under  which  the  defendant 
claimed  the  right  to  the  possession,  and  to  a  title  to  the 
premises  in  question.  Ilis  possession,  as  I  understand  the 
case,  was  of  the  portion  he  was  to  have  according  to  the  con- 
tract, and  the  action  was  to  recover  that  portion. 

The  court,  at  the  circuit,  held  that  this  contract  was  void,  as 
against  public  policy,  and  that  the  defendant  acquired  no  right 
under  it  which  the  law  would  protect  or  enforce,  and  that  the 
plaintiff,  having  the  undisputed  legal  title  to  the  premises, 
was  entitled  to  recover  possession,  notwithstanding  the  con- 
tract. In  this,  I  think,  the  court  at  Special  Term  was  clearly 
right.  The  agreement,  by  its  very  terms,  prevented  compe- 
tition at  the  public  sale,  and  such  was  its  object  and  tendency. 
All  such  agreements  are  void,  as  against  public  policy ;  and 
no  court  will  lend  its  aid  to  enforce  them,  or  any  rights  founded 
in  them.  {Thompson  v.  Da/oieSj  IS  Johns.,  112;  Jones  v. 
CasiceUy  3  Johns.  Cas.,  29 ;  Doolin  v.  Wardj  6  Johns.,  194 ; 
WiHur  V.  Saw,  8  id.,  444 ;  Hcmley  v.  Orcmier^  4  Cow.,  718 ; 
Sharp  V.  WrigJU,  35  Barb.,  236.) 

The  defendant's  counsel  contends  that,  even  if  the  agree- 
ment was  void,  as  against  public  policy,  still  it  was  competent 
for  the  parties  to  ratify  it  after  the  sale  and  purchase ;  and 
that  the  plaintiff,  having  received  from  the  defendant  his  share 
of  the  purchase-price,  or  a  portion  thereof,  is  estopped  from 
alleging  the  illegality  of  the  agreement  until  he  refunds,  ot 
offers  to  refund,  the  money  received.    But  the  principle  of 


858  CASES  IN  THE  StJPREME  COTTRT  [Jat, 

- ■ — ■ — —*■ — r 

Hammond  t:  ^emock. 

estoppel  does  not  apply  to  an  agreement  which  the  law  holds 
to  be  void,  as  against  pablic  policy.  The  ratificatioQ  of  sach 
a  contract  is  as  nngatorj  as  the  contract  itself.  The  law  will 
neither  aid  in  enforcing  such  a  contract,  nor  in  restoring  what 
has  been  lost  under  it.  It  sitnplj  leaves  the  parties  in  the 
predicament  in  which  they  have  planed  themselves  by  their 
own  unlawful  acts  and  devices.  The  plaintiff,  having  the 
clear  legal  title,  was  entitled  to  recover  possession.  The  judg- 
ment should,  therefore,  be  affirmed. 
Judgment  affirmed. 


Sahuel  HAidtuoND,  Bespondent,  v.  Gboboc  W.  Pkrvoob, 

Appellant. 

(Geetbral  Term,  Fottbth  Dbfabtxbkt,  Jj^btoaby^  1872.) 

In  an  action  brought  for  the  rescission  of  a  oontract  to  ezdiange  the  ^iii- 
tiflf  *s  lands  for  lands  of  the  defendant,  and  of  the  conveyances  in  execu- 
tion thereof,  on  the  ground  of  fraudulent  misrepresentationB  made  by 
defendant  to  plaintiff;  the  complaint  claiming  such  other  relief  as 
iaighi  be  Just, 

Held,  that  plaintiff  was  entitled  to  the  resciaslon  prayed  for,  if  fbe 
representations  by  which  plaintiff  was  induced  to  make  the  exchange 
were  such  as  materially  to  affect  the  vahie  of  the  lands  rsceiTed  hy 
him,  and  were  untrue  and  plaintiff  believed  tliem,  whether  tliey 
appeared  to  have  been  fraudulently  Etiade  or  not  A  mutual  mislake 
of  the  parties  in  the  absents  of  fraud  would  be  sofflcient  ground  iar  the 
relief,  it  appearing  also  that  the  parties  could  b6  restored  to  the  poaitkHis 
originally  occupied  by  them. 

A  notice  served  by  plaintiff  upon  defendant,  offering  to  relmquish  all  claim 
to  the  deed  from  defendant,  which  was  in  the  hands  of  a  third  persoti, 
and  demanding  a  restoration  of  what  had  been  received  by  the  def^dant 
or  of  the  avails  thereof, 

HBldf  a  sufficient  notice  and  offer  to  sntitle  the  plaintiff  lo  maintain  the 
acUon. 

The  action  was  brought  to  rescind  a  contraot  execntwl 
between  plaintiff  and  defendant  foi^  exchange  of  plaintiff's 
property  at  Dexter^  Jefferson  coantj>  for  land  of  defendant 
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in  Michigan,  and  tlie  deeds  executed  tliereunder,  on  the 
ground  of  fraud.  It  was  tried  before  Mr.  Justice  Morgan  in 
November,  1870,  and  he  found  the  fraud  alleged  by  the 
plaintiff,  and  directed  a  decree  rescinding  the  contract  and 
conveyances  thereunder,  and  a  reference  to  ascertain  the  pres- 
ent condition  of  plaintiff's  property. 

The  decision,  contained  various  proyifiions  by  'wrhich  the 
rights  of  the  parties  were  protected,  and  they  were  restored 
substantially  to  their  former  positions. 

The  defei^dant  moved  for  a  new  trial  at  General  Term, 
pursuant  to  section  268  of  the  Code  of  Procedure,  upon  a  case 
and  exceptions. 

Jifilton  R.  Iferwin^  for  the  plaintifil 

Z.  J.  Dorwiuj  for  the  defendant. 

Present-:-MTTLLiN,  P.  J.,  Johbtsoit  and  Taloott,  J  J . 

By  the  pourt — Joenson,  J.  This  is  an  action  for  the 
rescission  of  a  certain  contract  between  the  plaintiff  and  the 
defendant  to  exchange  cei'tain  lands  and  personal  property  in 
this  State  for  wild  lands  in  the  State  of  Michigan,  and  of  the 
conveyances  in  ^^ecution  of  said  contract.  The  gravamen  of 
the  action  alleged  in  the  complaint  is  fraud  on  the  part  of  the 
defendant,  by  which  the  plaintiff  was  induced  to  enter  into 
the  contract  and  c^xecnte  it  on  his  part.  The  complaint  con- 
tains a  prayer  |br  general  relief,  as  the  court  shall  deem  just. 
The  fn^u^ulent  representations  complained  pf  as  having  been 
made  by  the  defendant  were,  that  the  lands  owned  by  him  in 
the  State;  of  Michigan,  and  which  he  proposed  to  exchange  to 
the  plaintiff,  and  did  exchange,  wqre  all  dry  and  good  lands 
^nd  heavily  covered  with  valuable  fine  timber,  and  amopg  the 
be^t  timbered  }ands  in  the  State,  and  so  situated,  in  reference 
to  a  stream  of  water  passing  through  a  portion  thereof,  that 
Buch  timber  could  be  easily  and  readily  floated  to  market. 

It  turns  out  beyond  all  question  that  these  representationi 
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were  entirely  untrue,  and  that  the  said  lands,  instead  of  being 
good,  dry  lands,  covered  with  pine  timber,  were  all  swamp 
lands,  without  any  pine  timber  upon  them,  and  were  nearly 
^f  not  entirely  worthless.  The  court  at  Special  Term  found 
as  matter  of  fact  upon  the  evidence  that  the  defendant  had 
been  guilty  of  fraud  in  certain  material  representations  made 
by  him,  by  which  the  plaintiff  was  deceived  and  induced  to 
enter  into  the  contract  without  going  to  examine  the  lands. 
It  is  contended  by  the  defendant's  counsel  that  this  finding  of 
fact  is  against  evidence,  and  that  a  new  trial  should  be  granted 
on  that  ground  amongst  others.  Upon  an  examination  of  the 
testimony  it  will  be  found  that  there  are  certain  indicia  and 
ear-marks  of  deception  on  the  part  of  the  defendant  in  his 
negotiations  with  the  plaintiff,  not  very  prominent,  but  which 
were  calculated  to  ward  off  suspicion,  and  put  vigilance  at 
rest  on  the  part  of  the  plaintiff,  and  I  am  inclined  to  the 
opinion  that  the  finding  of  the  referee,  to  the  extent  to  which 
it  went  in  detecting  deceit  and  fraud,  is  justified  by  the 
evidence. 

But  I  have  not  been  very  careful  to  sift  the  evidence  for 
the  purpose  of  ascertaining  whether  or  not  there  was  any 
intentional  misrepresentation  on  the  part  of  the  defendant, 
because,  upon  the  broad  and  clear  facts  of  the  case,  the  plain- 
tiff is  undoubtedly  entitled  to  the  relief  granted. 

The  material  statements  and  representations  made  by  the 
defendant  in  regard  to  the  quality  of  the  land,  and  the  tim- 
ber, which  was  its  chief  value,  were  unquestionably  untrue  in 
point  of  fact  There  can  be  no  doubt  but  that  the  plaintiff 
believed  them  to  be  substantially  true ;  and  if  the  defendant 
also  believed  them  to  be  true,  there  was  a  mutual  mistake 
and  misapprehension  as  to  most  material  facts,  involving  the 
entire  consideration  on  one  side. 

If  the  defendant  did  not  beUeve  them,  as  he  professed  he 
did,  then  he  was  guilty  of  fraud ;  and  in  either  case,  the 
plaintiff  is  entitled  to  the  relief  demanded.  It  is  not  easen* 
tial  to  this  kind  of  relief  that  the  statements  and  representa- 
tions of  the  defendant  were  intentionally  and  corruptly  false. 
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If  they  were  untrue  in  fact,  and  the  plaintiff  purchased  under 
the  mistaken  idea  and  belief  that  they  were  true,  he  is  enti- 
tled to  a  decree  of  rescission,  unless  some  other  difficulty 
shall  be  found  to  stand  in  the  way.  The  defendant's  counsel 
contends  that,  under  the  complaint  as  it  is  framed,  the  plaintiff 
cannot  have  the  relief  demanded  without  proof  of  intentional 
misrepresentation  and  deceit  on  the  part  of  the  defendant. 

But  the  contrary  has  been  repeatedly  held.  In  the  case  of 
Belknap  v.  Sealy  (14  N.  T.,  143),  which  was  a  case  like  this, 
where  the  complaint  asked  for  a  rescission,  on  the  ground  of 
false  and  fraudulent  representations,  though  in  regard  to  the 
quantity  of  the  land,  it  was  distinctly  held  that  the  plaintiff 
was  entitled  to  the  relief,  although  the  misrepresentation  was 
not  fraudulent.  The  representation,  in  that  case,  was  untrue 
in  point  of  fact,  and  affected  the  value  of  the  land  essentially, 
but  was  honestly  made  by  the  vendor,  as  the  fact  was  found 
to  be,  and  yet  the  relief  was  held  to  have  been  properly  given 
under  the  complaint.  The  question  whether  it  could  be 
properly  given  upon  that  state  of  facts,  under  the  complaint, 
was  distinctly  iraised  in  that  case,  as  will  be  seen  by  the  dis- 
senting opinion. 

In  that  case,  the  land  was  inclosed  by  a  fence,  and  was 
examined  by  the  purchaser  before  his  purchase.  So,  too,  in 
the  case  of  Dale  v.  Hoosevelt  (6  Johns.  Ch.,  174) ;  S.  C.  in 
error  (2  Cow.,  129). 

In  that  case,  the  complaint  asked  for  the  relief  on  the 
ground  of  the  fraudulent  misrepresentations ;  and  it  was  held 
that  the  plaintiff  was  entitled  to  the  relief,  whether  the  rep- 
resentations were  fraudulently  made,  or  were  merely  untrue  in 
point  of  fact. 

The  notice  served  by  the  plaintiff  on  the  defendant,  dated 
June  11, 1868,  was  a  sufficient  notice  and  offer  to  entitle  the 
plaintiff  to  maintain  this  action.  It  was  a  distinct  proposal 
and  offer  to  relinquish  all  claim  to  the  deed  for  the  Michigan 
lands,  which,  it  seems,  was  then  in  tiie  hands  of  a  third 
person,  and  demands  a  restoration  of  what  had  been  received 
by  the  defendant,  or  of  the  avails  thereof. 

JiANSINQ — ^Vou  V.      46 
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The  only  obstacle  to  the  maintenance  of  an  action  like 
this,  when  the  property,  or  a  portion  of  it,  which  has  been 
i*eceived  by  one  party,  has  been  disposed  of  before  suit 
brought,  is  the  difficulty  of  restoring  each  party  to  their  just 
rights  by  placing  them  in  statu  quo.  But  no  such  difficulty 
exists  here,  as  will  be  plainly  seen  by  referring  to  the  decree 
which  the  court  at  Special  Term  ordered.  By  that  the  pajrties 
are,  or  will  be,  restored  and  placed  m  statu  quo  quite  as 
fully  as  is  commonly  practicable  in  eases  of  this  kind. 

Inasmuch,  therefore,  as  the  case  has  been  properly  disposed 
of  upon  the  merits,  whether  the  representations  were  fraudu- 
lently made,  or  mad^  in  good  faith  by  the  defendant  under  a 
mistake  as  to  facts,  a  new  trial  should  be  denied,  with  costs. 

New  trial  denied. 


Jacob  Walrath,  Appellant,  v,  Hugh  Riohie,  Respondent 

(GSNEBAL  TSRBC,  FoUETH  DEPABTl^EaffT,  JaSUABT,   1872.) 

A.  being  the  owner  of  a  mowing  machine,  and  being  indebted  to  B.  in 
the  sum  of  fifty-flye  doUan,  proposed  to  B.,  verbally,  the  machine  not 
being  present,  that  he  should  take  it  in  siatisfisu^tion  of  his  mdebtedness, 
to  which  B.  i^entod.  The  machine  remained  in  the  hands  of  A. 
for  some  time  afterward,  and  was  then,  without  B.'s  request,  deliyered 
into  possession  of  C,  from  whom  it  was  taken  under  execution  against 
A. — Beldf  in  an  action  brought  by  B.  to  recover  the  value  of  the  machine 
against  the  constable  who  hi4  seized  it  under  the  execution,  that  such 
action  could  not  be  sustained,  as  there  was  not  a  valid  sale  from  A.  to 
B.,  under  the  statute  of  frauds. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Herkimer 
County  Court,  rendered  on  appeal  from  the  judgment  of 
the  Justice's  Court.    The  facts  are  stated  in  the  opinion. 

^,  j7.  De  Oempj  for  the  appellants. 

Hardin  cfe  Bufrows^  for  the  respondent. 

Fresent — ^Mulliu,  P.  J.,  Johnson  and  Talcott,  JJ. 
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By  the  Court,  Johnson,  J^  This  is  an  appeal  from  the 
jadgment  of  the  County  Court  of  Herkimer  county,  reversing 
the  judgment  of  a  Justices'  Court 

The  action  was  for  the  wrongful  taking  and  selling  by  the 
defendant  of  a  mowing^  machine  claimed  by  the  plaintiff. 
The  defendant  was  a  constable,  and  took  and  sold  the 
machine  by  virtue  of  an  execution  issued  on  a  judgment 
against  Isaac  Walrath,  a  brother  of  the  plaintiff. 

The  machine  had  been  the  property  of  Isaac,  and  the  plain- 
tiff, Jacob,  claimed  it  by  virtue  of  a  purchase  from  Isaac. 
The  question  is,  whether  the  bai^in,  as  proved,  gave  the 
plaintiff  the  title  to  the  machine  under  the  statute  of  frauds. 
The  facts,  as  established  by  the  evidence,  are  as  follows: 
Isaac  was  indebted  to  Jacob  in  the  sam  of  sixty-five  dollars 
lor  borrowed  money,  and,  some  time  before  the  bargain  in 
question,  had  paid  ten  dollars,  leaving  fifty-five  dollars  due. 
On  the  ninth  of  Deeember,.  before  the  taking  complained  of, 
the  plaintiff  and  Isaac  were  riding  together  on  the  highway, 
and  Isaac  proposed  to  the  plaintiff  to  sell  him  the  mewing 
inachine  ibr  the  balance  of  the  money  remaining  unpaid.  To 
this  the  plaintiff  assented,  and  it  was  agreed  between  them 
that  the  plaintiff  should  have  the  machine  in  satisfaction  of 
the  remaining  indebtedness.  The  machine  was  not  present 
at  the  time,  but  was  then  on  the  farm  Isaac  was  occupying 
and  working.  Nothing  was  done  between  the  parties  except 
»he  making  of  the  verbal  bargain.  The  machine  remained 
4>n  the  farm  where  Isaac  lived  until  spring,  when  he  removed 
from  that  farm  to  another  place,  and  took  or  sent  the  machine 
to  one  Burt's,  where  it  remained  until  it  was  taken  upon  the 
execution,  some  time  in  the  month  of  May.  During  the  time 
the  machine  was  at  Burt's,  Isaac  saw  the  plaintiff  and 
requested  him  to  take  the  machine  from  that  place,  but  the 
plaintiff  wanted  Isaac  to  take  the  machine  to  another  place, 
Mr.  Storring's,  and  he  would  take  it  from  there.  Nothing 
more  was  said,  and  nothing  was  agreed  ux>on  at  this  interview 
in  reference  to  the  place  at  which  the  pledntiff  should  take  the 
machine.    The  plaintiff  did  not  see  the  machine  at  the  time 
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the  bargain  was  made,  and  had  not  seen  it,  after  that,  nntil 
the  day  of  the  sale  by  the  defendant.  It  appears  that  some 
time  in  the  summer,  previous  to  the  bargain,  the  plaintiff 
was  present  when  Isaac  was  using  the  machine  in  his  haying, 
and  that  Isaac  then  offered  to  let  him  have  the  machine  on 
the  same  terms  agreed  upon  by  the  bargain,  but  the  plaintiff 
then  declined  to  take  it.  Tiiis  is  all  the  evidence  bearing 
upon  the  case.    The  plaintiff  i-ecovered  before  the  justice. 

On  this  state  of  facts  the  plaintiff  was  not  entitled  to  recor 
ver,  and  the  judgment  was  properly  reversed  by  the  County 
Court,  At  the  time  of  the  purchase,  no  act  was  done  between 
the  parties.  Nothing  passed  between  them  but  words,  and 
this  was  not  sui&cieut  to  satisfy  the  requirements  of  the  statute. 
This  was  expressly  held  in  Brahm  v.  Hyde  (32  N.  Y.,  519). 
The  sale  in  that  case,  as  in  this,  was  a  present  sale  by  a  verbal 
agreement,  to  apply  upon  a  debt.  The  property  was  present, 
but  was  no£  delivered,  and  no  act  was  done  at  the  time ;  and 
the  court  say,  "If  the  purchase-money  is  to  be  applied  to  pay 
an  open  account,  in  whole  or  in  part,  the  creditor  and  purchaser 
should  part  with  some  written  evidence  of  such  application, 
which  shall  bind  him,  and  put  it  in  the  power  of  his  debtor 
and  vendor  to  enforce  the  contract.  Without  this,  or  some 
thing  like  this,  the  contract  is  a  mere  collection  of  words,  and 
the  statute  is  evaded."  That  was  a  much  stronger  case  for  the 
plaintiff  than  this ;  for,  in  that  case,  not  only  was  the  property 
examined  at  the  time,  but  the  plaintiff  requested  the  seller  to 
keep  the  property  for  him,  and,  in  a  few  hours  after  the  bar- 
gain, made  an  entry  in  his  books  of  account,  giving  the  seller 
credit  for  the  purchase  price.  This  entry  of  credit  was,  how- 
ever, not  made  in  the  regular  order  of  accounts  kept  by  the 
buyer  in  his  books,  but  upon  a  blank  leaf  in  his  account  booL 
And  this  was  held  to  be  no  evidence  of  payment  of  the  pur- 
chase price,  within  the  statute. 

In  the  case  at  bar,  nothing  was  done  whatever  between  the 
parties  to  show  any  application  of  the  price  of  the  machine  to 
the  payment  of  the  indebtedness.  Everything  remained  as  it 
was  before,  except  the  verbal  bargain.    This  will  not  do. 
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{Artcher  v.  Zehy  6  Hill,  200;  Mattice  v.  AUen^  3  KeyeSi 
492.) 

The  judgment  of  the  County  Court  should  be  affirmed. 

Judgment  affinned- 


William  T.  Mascy  and  William  Johnson,  Respondents,  Vn 
Jane  M.  Dunlap,  impleaded  with  others.  Appellants. 

(Gbxtbral  Term,  Fottbth  DEPABTioBiirr,  Jaituabt,  1873.) 

A  material  alteration  made  in  an  instrament,  e,  g.,  a  mortgage,  without  the 
consent  of  the  mortgagor,  either  by  the  mortgagee,  or  by  some  other 
person,  after  delivery  thereof,  and  while  the  same  is  in  the  possession  or 
custody  of  the  mortgagee,  has  the  effect  of  destroying  and  annulling  the 
instrument    So  held  as  between  the  parties  to  the  mortgage. 

The  defendant,  a  married  woman,  being  the  owner  of  a  house  and  lot,  in 
her  own  right,  known  as  lot  H,  which  had  been  conveyed  to  her  by  M., 
executed  a  mortgage  to  plaintiffs  as  collateral  security  to  the  bond  of  her 
husband,  in  consideration  of  the  extension  of  time  of  payment  of  an 
existing  indebtedness  of  the  husband.  Upon  delivery  of  the  bond  and 
mortgage,  notes  then  due  of  the  husband,  representing  his  indebtedness, 
were  surrendered  by  plaintiffs. 

The  mortgage  did  not  describe  the  defendant's  property,  but  described  a  lot 
known  as  lot  No.  26.  On  discovery  of  this,  shortly  afterward,  plaintifib' 
attorney  took  the  mortgage  to  the  husband  and  his  attorney  for  correction. 
The  words,  "  being  the  same  property  conveyed  to  party  of  the  first  part 
by  M.,  by  deed  recorded,"  etc.,  which  words  described  the  deed  to  her 
of  lot  H,  were  added  to  the  description  contained  in  the  mortgage,  by 
the  husband's  attorney,  in  the  presence  and  at  the  request  of  plaintiflb' 
attorney,  without  consulting  the  defendant  in  regard  thereto,  and  with- 
out her  consent  or  knowledge,  and  the  mortgage  was  thereupon  delivered 
to  the  plaintiffs'  attorney.  Defendant  had  no  knowledge  of  the  alter- 
ation in  the  mortgage  until  after  the  commencement  of  this  action. 

Beldy  in  an  action  brought  to  reform  the  mortgage,  by  changing  the  descrip- 
tion from  lot  26  to  lot  H,  and  for  foreclosure  thereof,  that  such  action 
could  not  be  sustained,  inasmuch  as  the  material  alteration  made  in  the 
instrument,  after  its  execution  and  delivery,  without  the  knowledge  or 
consent  of  the  mortgagor,  in  the  interest  and  for  the  benefit  of  the  mort- 
gagees, had  the  effect  to  ritiate  and  destroy  the  mortgage,  so  as  to  rendet 
it  incapable  of  being  enforced  by  the  plaintifb. 
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TkeEe  is,  it  ieema^  in  such  case,  no  equity  existing  in  &TQr  of  the  plalaUfls, 
sufficient  to  enable  them  to  maintain  an  action  for  the  reformation  of  the 
mortgage,  if  no  alteration  had  been  made  arul  the  mistake  were  clearly 
established,  the  mortgagor  standing  merely  in  the  position  Of  a  surety  for 
her  hu8band*B  debt,  and  there  being  no  proof  of  the  husband's  insolTency, 
or  that  the  plaindffs  have  suffered  in  any  way  from  the  transaction. 

Appeal  from  a  judgment  reforming  a  mortgage,  and  for  the 
foreclosure  thereof,  entered  upon  the  report  of  a  referee. 
-The  &ct8  appear  in  the  opinion. 

Jl.  Seamatij  for  the  appellants. 

Z>.  Miller^  for  the  respondents. 

Present — Mullik,  P.  J.,  Johnson  and  Taloott,  J  J. 

By  the  Court — Johnson,  J.  The  action  was  brought  to 
have  a  certain  mortgage  executed  by  the  defendant,  who  is 
a  married  woman,  to  secure  the  indebtedness  of  her  husband 
to  the  plaintiffs,  reformed,  and  then  foreclosed,  and  the  prem- 
ises covered  by  the  mortgage,  as  so  reformed,  sold  to  satisfy 
such  indebtedness.  The  referee,  to  whom  the  action  was 
referred,  ordered  the  reformation  demanded,  and  a  decree  of 
foreclosure  and  sale,  and  the  defendant  appeals  from  the 
judgment  The  defendant  was  the  owner,  in  her  own  right, 
of  a  house  and  lot  in  the  city  of  Lockport,  which  had  been 
conveyed  to  her  by  Abel  Minard.  Her  husband  had  become 
indebted  to  the  plaintiffs  in  the  sum  of  $2,295.56,  and  it  was 
agreed  between  the  plaintiffs  and  the  husband  that  the  hus- 
band should  give  his  bond  for  the  amount  of  such  indebted- 
ness,  and  that  the  defendant  should  execute  a  mortgage  upon 
her  property  as  collateral  security  to  the  plaintiffs  for  the 
same.  To  this  the  defendant  assented,  or  pretended  to 
assent.  A  mortgage  was  accordingly  prepared  b;^  an  attorney 
of  the  husband  for  her  to  execute,  and  she  signed  it  as  it  was 
drawn,  and  acknowledged  the  execution  thereof  before  the 
proper  officer  in  due  form  for  recording. 

The  mortgage  so  ^executed  was  given  by  the  defendant  to 
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her  husband  or  his  attorney,  and  was  by  the  husband  deliv- 
ered with  his  bond  to  the  plaintiffs,  who  thereupon  gave  up 
to  the  husband  several  promissory  notes  which  they  at  the 
time  held  against  him  as  evidence  of  his  indebtedness.  The 
mortgage  when  executed  and  delivered,  described  the  prem- 
ises mortgaged,  as  ''known  and  distinguished  as  city  lot 
twenty-six,  on  the  north  side  of  High  street,  in  said  city, 
according  to  a  certain  map  made  for  Joseph  A.  Ward,  by 
Jesse  P.  Haines,  surveyor,  and  filed  in  the  Niagara  county 
clerk's  oflSce  Mardi  28th,  1868."  This  description  did  not 
cover  any  portion  of  the  defendant's  premises,  but  described 
another  and  different  lot,  which  the  defendant  did  not  own. 
The  defendant's  lot  was  on  the  same  street  in  said  city,  but 
was  designated  as  lot  H,  on  said  map,  and  had  been  conveyed 
to  her  as  lot  H  by  Minard,  which  conveyance  was  on  record 
in  the  county  clerk's  office. 

The  plaintiffs  shortly  after  receiving  the  bond  and  mort- 
gage, or  their  attorneys,  discovered  that  the  mortgage  as  exe- 
cuted did  not  describe  or  embrace  the  defendant's  premises. 
One  of  the  plaintiffs'  attorneys  thereupon  took  the  mort- 
gage back  to  the  husband  and  his  attorney,  to  have  it  cor- 
rected so  as  to  describe  the  defendant's  premises.  He  had 
drawn  up  an  addition  to  be  made  to  the  description  in  the 
mortgage  which  he  supposed  would  be  sufficient,  when 
inserted  at  the  end  of  the  description  in  the  mortgage  as  it 
then  stood,  to  cover  the  defendant's  premises.  This  addition 
he  requested  to  have  inserted  at  the  end  of  the  description 
as  it  then  was.  The  attorney  for  the  husband  thereupon, 
without  consulting  the  defendant,  Immediately  wrote  the 
addition  to  the  description  in  the  mortgage  and  redelivered 
it  to  the  plaintiffs'  attorney.  This  was  done,  as  the  evidence 
clearly  shows,  in  the  presence  of  the  plaintiffs'  attorney. 

The  addition  is  in  the  words  and  figures  following :  "  being 
the  same  land  conveyed  by  Abel  Minard  and  wife  to  the  party 
of  the  first  part,  recorded  in  Niagara  county  clerk's  office,  in 
book  of  deeds  number  117,  at  page  458."  This  was  an  aoeu« 
rate  reference  to  the  recoixl  of  the  defendant's  deed  of  her  lot 
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from  Minard.  The  defendant  was  not  consulted  in  reference 
to  this  alteration  of  her  mortgage  before  it  was  made,  and  w&» 
never  informed  of  it  afterward  until  the  commencement  of 
this  action.  It  was  never  presented  to  her  to  be  re-executed 
or  re-acknowledged,  but  was  placed  upon  record  immediately 
after  such  alteration.  The  action,  so  far  as  it  seeks  to  reform 
the  mortgage,  asks  to  have  the  figures  26,  in  the  description, 
stricken  out,  and  the  letter  H  inserted  in  their  place,  on  the 
alleged  ground  that  the  attorney  of  the  husband,  when  he 
drew  the  mortgage  from  the  description  in  the  defendant's 
deed,  by  mistake  wrote  the  figures  26,  instead  of  the  letter 
H,  in  the  description,  and  that  the  defendant  signed  and 
acknowledged  it,  supposing  her  land  was  correctly  described 
in  the  mortgage,  and  without  noticing  this  mistake,  and  that 
the  plaintiffs,  when  they  first  received  it,  supposed  and  believed 
that  the  mortgage  contained  a  correct  description  of  the  defend- 
ant's premises. 

Upon  this  state  of  facts,  it  is  entirely  clear  that,  if  the  mort- 
gage, as  it  now  stands,  is  the  defendant's  mortgage,  no  reforma- 
tion is  necessary.  The  description  of  the  premises,  as  it  now 
stands,  is  a  complete  and  perfect  description  of  the  defendant's 
premises,  and  contains  everything  which  can  be  necessary  for 
their  accurate  and  ready  discovery  and  identification.  Upon 
the  well-settled  rules  of  construction  of  descriptions  in  deeds 
and  mortgages,  the  number  26  is  a  false  and  mistaken  circum- 
stance, which  has  been  corrected  by  the  addition  of  the  refe- 
rence to  the  defendant's  deed,  and  is  to  be  entirely  disregarded 
as  mere  surplusage.  This  is  well-settled.  {Jackson  v.  Cla/rk^ 
7  Johns.,  217;  Jackson  v.  Ramsom^  18  id.,  107;  Jackson  v. 
Loomis^  id.,  81 ;  S.  C,  19  id.,  449 ;  Jackson  v..Marsh^  6  Cow., 
281 ;  Raynor  v.  Timerson^  46  Barb.,  518.)  The  figures  26, 
as  the  instrument  now  appears,  do  not  create  the  least  uncer- 
tainty as  to  the  identity  of  the  land  covered  by  the  mortgage.  • 
The  action,  in  this  aspect,  or  for  this  purpose,  has  no  founda- 
tion  on  which  to  rest,  and  cannot  be  maintained.  On  the  other 
hand,  if  the  mortgage,  as  it  now  stands,  or  as  it  stood  when 
this  action  was  commenced,  is  not  the  defendant's  mortgage,  an 
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action  to  forecloRe  it  cannot  be  maintained  against  the  defend 
ant.  If,  by  reason  of  this  material  alteration,  the  mortgage 
has  been  destroyed  as  her  mortgage,  a  court  of  equity  cannot, 
by  any  decree,  make  it  binding  upon  her  or  enforce  it  against 
her.  No  court  will,  by  decree,  in  this  indirect  manner,  com- 
pel a  wife  to  stand  as  surety  for  her  husband's  debts,  and 
charge  them  as  an  incumbrance  upon  her  separate  estate. 
This  is  really  what  is  asked  of  the  court,  under  pretence  and 
cover  of  reforming  an  instrument  by  the  correction  of  a  mis- 
take. The  insertion  of  the  accurate  description  was  no  mis< 
take,  either  of  the  defendant  or  of  the  plaintiffs.  It  was  done 
upon  calculation  and  by  design,  for  the  purpose  of  making  the 
instrument  a  mortgage  upon  the  defendant's  property,  which 
it  was  not  before ;  and  this  without  her  knowledge  or  consent. 

What  the  plaintiffs  really  need  is,  to  get  rid  of  this  addi- 
tion to  the  description  before  asking  for  a  reformation.  I 
am  clearly  of  the  opinion  that  this  material  alteration  of  the 
description  in  the  mortgage,  after  its  execution  and  delivery, 
without  the  defendant's  consent,  works  a  complete  destruction 
of  the  mortgage  as  against  her.  That  the  alteration  was 
material  cannot  be  doubted,  and  it  is  equally  clear  that  it  was 
made  in  the  interest  and  for  the  benefit  of  the  plaintiJSs,  and 
without  the  defendant's  knowledge  or  consent. 

This  destroys  the  mortgage  as  against  the  defendant,  accord* 
ing  to  all  the  cases,  so  far  that  no  action  can  be  maintained 
upon  it  by  the  plaintiffs.  {Pigotfs  CasSy  11  Coke,  27 ;  Shep. 
Touch.,  69 ;  Jackson  v.  Malin^  15  Johns.,  297 ;  Jiees  v, 
Ovef^atcghy  6  Cow.,  746 ;  Lewis  v.  Payne^  8  id.,  71 ;  Waring 
▼.  Smyth,  2  Barb.  Ch.,  119.)  The  modem  cases  all  hold  that 
if  the  alteration  is  the  act  of  a  mere  stranger,  while  the  deed 
is  out  of  the  possession  of  the  grantee  or  mortgagee,  and 
without  his  knowledge  or  consent,  it  does  not  work  a  destruc- 
tion of  it.  But  if  an  alteration  has  been  made  without  the 
consent  of  the  party  against  whom  the  instrument  is  sought 
to  be  enforced,  either  by  the  plaintiff  who  brings  his  actiop 
upon  it,  or  by  some  other  person  while  the  instrument  was  m 
the  possession  or  custody  of  the  plaintiffs,  such  alteration  will 
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diHcharge  the  original  inBtrnment,  without  snbBtitnting  any 
new  contract  or  obligation  in  its  place.  This  is  the  rnle  as  it 
is  now  settled  by  many  adjadged  cases,  and  the  mortgage  in 
question  falls  clearly  within  it. 

Tlie  alteration  was  made  after  it  had  been  delivered  to  the 
plain  tiflf^,  and  at  the  request  of  their  attorney.  It  was  made 
while  it  was  legally  in  their  possession  and  custody.  Even 
if  it  w^s  not  made  in  the  presence  of  the  plaintiffs'  attorney, 
it  was  made  by  a  person  to  whom  he  deliyered  it  to  have  the 
alteration  made  for  the  plaintiffs,  and  who  was  acting  for  or 
in  favor  of  the  plaintiffs,  in  making  it,  and  in  no  respect  for 
the  defendant.  My  conclusion,  therefore,  is,  that  the  mort- 
gage has  been  destroyed  by  the  alteration,  as  a  mortgage 
against  the  defendant,  and  that  no  action  can  be  maintained 
to  enforce  it  by  the  plaintiffs.  But  even  if  it  could  be  held 
that  this  action  for  a  reformation  of  the  instrument  was  pro 
perly  brought,  there  is  no  evidence  to  support  it  for  that  pur 
pose.  There  is  not  a  particle  of  evidence  to.  show  thatth* 
defendant  did  not  know,  when  she  signed  the  mortgage,  tha^ 
it  did  not  cover  her  premises,  but  described  other  premises 
which  she  did  not  own.  It  all  rests  in  loose  general  inference 
from  the  facts  and  circumstances  of  the  case.  This  is  not 
enough.  The  proof  of  mistake  must  be  clear  and  certain 
before  an  instrument  can  be  reformed ;  as  the  object  of  the 
reformation  of  an  instrument  is  to  make  it  express  what  the 
minds  of  the  parties  to  it  had  met  upon,  and  what  they 
intended  to  express,  and  supposed  they  had  expressed,  in  the 
writing.  Unless  this  meeting  of  minds,  and  mistake  in 
expressing  it,  is  made  quite  clear  and  certain  by  evidence,  the 
court,  should  it  undertake  to  reform,  might,  under  color  of 
reformation,  make  a  contract  for  the  parties  which  both  never 
assented  to  or  intended  to  make.  It  is  by  no  means  clear 
that  the  plaintiffs  have  any  equities  against  the  appellant 
which  would  entitle  them  to  the  reformation  demanded,  even 
if  the  mortgage  were  still  her  instrument,  and  tho  mistake 
affirmatively  established  beyond  doubt  or  question.     &.t  most 
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«jhe  was  only  a  surety  for  her  husband's  indebtedness,  and  had 
not  made  the  debt  a  charge  upon  her  separate  estate. 

The  original  undertaking  by  her  could  not  have  been 
enforced  against  her  house  and  lot,  as  she  had  not,  in  terms 
or  by  legal  implication,  made  the  debt  of  her  principal  a 
charge  thereon.  Unless,  therefore,  some  new  equity  springs 
up  against  her  in  the  plaintiffs'  favor,  by  reason  of  the  agree- 
ment between  them  and  her  principal  to  take  new  security 
and  extend  the  time  of  payment,  t(hey  have  no  suflScient 
equity  against  her  to  entitle  them  to  this  relief.  There  is  no 
allegation  in  the  complaint  that  the  principal  debtor  is  insolv- 
ent, and  no  such  fact  appears  either  in  the  evidence  or  the 
finding.  For  aught  that  appears,  the  plaintiffs  are  not  likely 
to  lose  anything  by  the  failure  to  give  a  valid  mortgage. 

The  mortgage  not  being  snch  an  one  as  the  principal  debtor 
agreed  to  give,  he  has  not  performed  on  his  part,  and  the 
agreement  to  extend  the  time  falls  through.  The  notes, 
though  given  up,  are  still  in  existence,  and  due  as  they  were 
before  the  agreement  was  made ;  and,  so  far  as  we  can  see,  the 
plaintiffs  are  really  in  no  worse  condition  than  they  were  when 
the  agreement  to  extend  was  made,  except  in  this,  that  they 
have  parted  with  the  notes  they  held,  and  taken  the  bond  of 
their  debtor  for  an  extended  time. 

But  as  he  has  not  performed  his  agreement,  they  can 
return  this  and  demand  their  notes ;  and  then  they  wiU  stand 
just  where  they  stood  before,  both  in  respect  to  the  husband 
and  the  wife. 

But  we  do  not  care  to  place  our  decision  on  this  ground, 
because  we  think  the  other  ground,  to  wit,  the  destruction  of 
the  mortgage  by  the  alteration,  entirely  conclusive  against 
the  plaintiffs'  right  of  action.  In  any  view,  the  judgment  is 
erroneous,  and  should  be  reversed,  and  judgment  ordered  for 
the  appellant  for  her  costs. 

Judgment  reversed. 
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Walter  Soott  and  William  Kssbttt,  Respondents,  v.  Jakes 
Delahuiit  and  Edwabd  Delahttnt  et  al.,  Appellants. 

(General  Term,  Foubth  Depabtment,  Jakuabt,  1872.) 

The  lien  of  a  shipwright  upon  a  boat  of  which  he  has  posaeBsion,  fat 
repairs  jnade  thereto  for  the  owner,  which  were  required  to  put  it  in  a 
navigable  condition,  is  prior  to,  and  may  be  enforced  as  against,  that  of 
a  mortgagee  thereof,  whose  mortgage  has  been  made  and  duly  filed  pur- 
suant to  statute  and  become  due  prior  to  the  maldng  of  such  repaiTBi 
although  he  has  nerer  taken  possession  thereunder,  such  lien  being  given 
by  law,  and  not  by  agreement  with  the  mortgagor. 

The  decision  in  Bistell  r.  Piearee  (28  N.  Y.,  252)  only  applies  to  cases  in 
which  the  lien  is  given  by  agreement  between  the  owner  and  lienor,  and 
not  where  the  lien  is  given  by  law. 

The  fiM^t  that  the  mortgagee  had  knowledge  that  the  repairs  were  being 
made,  and  did  not  notify  the  party  making  them  of  his  claim  under  the 
mortgage,  or  object  to  their  being  made,  would  estop  him  flrom  asserting 
his  title  under  the  mortgage  in  opposition  to  the  lien.  (Per  JoHireoN,  J.; 
Muixm,  P.  J.,  and  Taloott,  J.,  e&ntra.) 

Appeal  from  a  judgment  for  the  plaintifT,  recovered  at 
Special  Term  in  Oswego  county,  upon  trial  by  court  without 
a  jury.    The  facts  sufficiently  appear  in  the  opinion. 

Sanders  ds  Beachj  for  the  appellants, 

C,  T.  Richardaony  for  the  respondents.  ' 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — Johnson,  J.  The  action  was  brought  t6 
foreclose  a  lien  for  repairs  made  by  the  plaintiffs  as  ship- 
wrights upon  a  canal  boat,  which  boat  they  retained  in  their 
possession  by  way  of  security  for  such  repairs.  Some  time 
before  the  repairs  were  ordered,  the  boat  had  been  mortgaged 
by  the  owner  to  the  appellants.  The  mortgagor  then  sold 
his  interest  in  the  boat  to  the  defendant  Minney,  who  par- 
chased  subject  to  the  mortgage.  The  mortgagees  never  took 
possession  of  the  boat,  but  the  same  remained  in  the  posses- 
sion of  the  mortgagor  until  his  sale  to  Minney,  when  the 
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latter  took  poBsession  and  used  the  same  upon  the  canals  of 
this  State,  and  was  the  ostensible  owner.  While  Miimey 
was  so  using  the  boat  she  was  injured  and  sunk,  and  required 
Impairs  to  put  her  in  a  navigable  condition,  and  he  took  the 
same  to  the  plaintiffs'  shipyard  and  dry  dock  and  ordered  the 
repairs,  which  were  made  by  the  plaintifb.  The  mortgage 
debt  had  been  due  fur  a  long  time  before  the  repairs  were 
ordered,  and  the  mortgagees  only  claimed  an  interest  to  the 
extent  of  the  mortgage  debt  remaining  unpaid.  The  mortgage 
liad  been  regularly  iiled  in  the  auditor's  ofSce,  in  Albany,  and 
reiiled  pursuant  to  the  act  of  1864,  and  the  amount  remain- 
ing due  and  unpaid  on  the  debt  at  the  last  re-filing  was  $600. 
The  mortgagees  knew  of  the  purchase  and  use  of  the  boat 
by  Minney,  and  while  the  repairs  were  being  made  they  had 
knowledge  of  the  same,  but  made  no  objection  and  gave  no 
notice  of  their  right  or  claim  to  the  plaintifis.  The  question 
is,  whether  upon  this  state  of  facts  the  plaintiffs  can  enforce 
their  lien  as  against  the  appellants'  mortgage,  that  being  the 
oldest  daim.  The  action  is  brought  against  Minney  and  the 
appellants  as  mortgagees.  The  rule  in  this  country  seems  to 
be  settled  that  where  the  repairs  have  been  made  upon  a  ves- 
sel upon  a  contract  for  the  same  with  the  mortgagor  and 
credit  given  to  him,  the  mortgagee  is  not  liable  for  such 
repairs.  The  shipwright  must  look  to  the  person  to  whom 
the  credit  was  given  and  with  whom  the  contract  was  made. 
(3  Kent  Com.,  133  to  137,  and  cases  there  cited ;  Mclrdyre 
V.  Scott^  8  Johns.,  169 ;  Ring  v.  Frcmldin,  2  Hall,  1 ;  Thorn 
V.  Hicks,  7  Cow.,  697.)  These  are  cases,  however,  where  the 
mortgagee  is  sought  to  be  charged  in  assumpsit,  without 
reference  to  the  question  of  a  lien,  by  a  party  making  repairs 
and  having  the  property  still  in  his  possession.  Of  course, 
the  action  could  not  be  maintained  upon  the  assumpsit  unless 
there  had  been  some  promise,  express  or  implied,  by  the 
mortgagee,  and  no  promise  could  be  implied  if  the  contract 
was  wholly  with  the  mortgagor  and  the  credit  given  to  him 
alone.  It  may  be  different,  however,  even  in  such  a  case 
where  the  shipwright  who  has  made  the  repairs  retains  the 
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Tesael  inhispoBseseion  until  his  charges  for  repairs  are  paid, 
as  was  the  ease  here,  and  the  action  is  to  enforce  or  foreclose 
the  lien  bj  the  mechanic,  or  is  against  him  by  the  mortgagee 
to  recover  the  possession  of  the  property  or  tboTalne  thereof. 
The  law,  as  a  general  rule,  gives  to  the  shipwright,  in  such  a 
case,  a  specific  lien  on  the  vessel  to  the  extent  of  the  repairs 
put  upon  it ;  and  this  lien  renmins  valid  as  long  as  he  retains 
possession.  (3  Kent  Com.,  169;  The  General  Smithy  4 
Wheat.,  438.)  And  in  the  case  of  Williame  v.  AUsup  (10 
Com.  Bench,  N.  S.,  417 ;  100  E.  0.  L.,  416),  it  was  expressly 
held  that  this  lien  was  valid  as  against  a  mortgagee  who  never 
had  possession. 

In  that  case  the  action  was  brought  by  the  mortgagees 
against  the  shipwright,  who  had  refused  to  give  up  the  vessd 
until  his  charges  were  paid.  The  case,  in  its  facts,  is  in  all 
respects  like  the  case  at  bar,  and  it  was  agreed  by  all  the 
judges  that  in  such  a  case  the  mortgagor,  who  was  permitted 
to  have  the  uncontrolled  possession  and  use  of  the  vessel, 
should  be  held  to  have  the  power  to  confer  a  right  of  lien 
on  her  for  repairs  necessary  to  keep  her  seaworthy,  and  to 
preserve  her  as  a  security  for  the  mortgagee's  debt.  The 
defendant's  counsel  cites  the  case  of  Bissd  v.  Pierce  (28  N. 
Y.,  252),  as  an  authority  in  our  own  courts  the  other  way. 
In  that  case  the  mortgage  was  upon  four  horses,  and  the 
mortgagor  had  hired  them  to  be  kept  through  the  winter  at 
a  certain  price  per  week  by  the  defendant.  The  mortgagor 
had  taken  three  of  the  horses  and  left  the  other  in  pledge 
until  the  keeping  of  all  the  horses  was  paid  for.  The  defend- 
ant refused  to  deliver  this  horse  to  the  mortgagee  until  his 
charges  were  paid. 

Marvin,  J.,  in  delivering  the  opinion  in  the  Court  of 
Appeals,  notices  the  circumstance  that  the  defendant's  claim 
was  one  for  which  the  law  gave  him  no  lien  upon  the  pro- 
perty, in  the  absence  of  a  special  contract,  and  the  decision  is 
placed  upon  the  ground  that  a  mortgagor  has  no  right  to 
pledge  the  property  or  create  a  lien  upon  it  to  the  prejudice 
of  the  mortgagee's  rights.    The  right  which  the  defendant 
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there  nndertook  to  assert  was  created  wholly  by  contract 
between  him  and  the  mortgagor.  It  was  not  a  right  which 
the  law  gives  without  any  contract  to  create  it,  and  in  that 
respect  differs  widely  from  the  rights  which  the  plaintiffs 
had  in  this  case.  The  decision  in  that  case  is  no  authority 
against  the  right  of  the  plaintiffs  to  enforce  their  lien  which 
the  law  gives,  and  which  does  not  rest  in  contract  with  the 
mortgagor.  I  am  clearly  of  the  opinion  that  in  a  case  like 
this,  where  the  repairs  are  necessary  for  the  preservation  of 
the  property,  and  the  law  gives  the  lien,  the  mechanic  may 
lawfully  retain  possession  and  enforce  his  lien  by  action  if 
the  charges  for  repairs  are  not  paid,  even  against  a  mortga- 
gee claiming  under  a  prior  mortgage.  If,  however,  it  should 
be  held  otherwise,  I  am  of  the  opinion  that  the  mortgagees 
in  this  case,  upon  the  facts,  are  estopped  from  denying  the 
validity  of  the  lien.  They  knew  that  the  repairs  were  being 
made  at  the  request  of  Minney,  who  was  the  apparent  owner, 
and  gave  no  notice  of  their  rights  or  claims.  They  stood  by 
and  saw  valuable  repairs  and  improvements  made  upon  their 
property  for  another,  who  was  apparently  the  owner,  know- 
ing that  as  against  him  the  law  would  give  the  plaintiffs  a 
lien  for  their  labor  and  materials  upon  the  property,  without 
objection  or  notice  that  they  did  not  intend  to  have  the  pro- 
perty subjected  to  the  lien  for  repairs.  It  is  just  the  case 
where  the  rule  of  estoppel  ought  to  be  applied.  Their 
silence  under  the  circumstances  would  operate  as  a  fraud 
upon  the  plaintiffs,  if  they  should  now  be  permitted  to  assert 
their  title  by  virtue  of  the  mortgage  to  destroy  the  lien. 

In  this  view  of  the  case,  it  becomes  unnecessary  to  con- 
sider the  effect  of  filing  the  mortgage  in  the  register's  office 
by  the  appellants  under  the  act  of  1864.  (Laws  of  1864, 
chap.  412.) 

The  judgment  should  be  affirmed  with  costs. 

MuLLm,  P.  J.,  and  Talcott,  J.,  concur  in  the  result,  but 
doubt  whether  the  principle  of  estoppel  applies  as  against  the 
plaintiffs,  under  all  the  facts  and  circumstances  of  the  case. 

Judgment  afirmed. 
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Henby  BfiOKwiTH  and  others,  GommiBsioners,  <&c.y  Appellant^ 
V.  Habtst  Whalen,  Commissioner,  <&c.,  Bespondent. 

(General  Term,  Fourth  Depabticbnt,  Janttabt,  1873.) 

The  law  imposes  an  obligation  npon  two  towns,  separated  from  each  other 
by  a  creek,  to  build  a  bridge  across  such  creek  at  thdr  Joint  expense 
only  in  cases  where  the  bridge  connects  two  highways  lying  in  the  towns 
respectively. 

Accordingly,  where  it  appeared  by  the  opening  of  plaintiife'  counsel  in  a 
suit  brought  by  the  highway  commissioners  of  the  town  of  B.  against 
the  highway  commissioner  of  the  town  of  P.  for  contribution  to  the 
expense  of  building  a  bridge  across  a  creek  separating  the  two  towns, 
which  bridge  had  been  built  by  plaintiflb  after  due  notice  to  defendant  to 
unite  in  building  the  same  and  reftisal,  pursuant  to  chap.  225  (^  1847, 
as  amended  by  chap.  883  of  1857,  merely  that  a  highway  in  P.  connected 
with  the  highway  in  B.  by  such  bridge  had  been  laid  out  but  had  in  part 
not  been  worked  as  such  for  twelve  years,  though  a  part  of  it  not 
designated  had  been  worked  within  six  years,  it  was  hM^  that  the  highway 
last  mentioned  must  be  deemed  to  have  been  abandoned,  and  that  as  no 
liability  appeared  from  these  facts  on  the  part  of  the  town  of  P.  to  con- 
tribute to  such  bridge,  a  nonsuit  was  properly  granted  at  the  dose  of  such 
opening. 

The  statute  chap.  639  of  1857  does  not,  U  seems,  repeal  chap.  225  of  1841 
as  amended  by  chap.  883  of  1857,  and  is  not  whoUy  inconsistent  with  it 
It  provides  simply  for  another  and  different  mode  of  procedure  in  the 
erection  of  a  bridge  between  two  towns,  but  does  not  in  terms  or  by  neces- 
sary implication  make  it  the  exclusive  mode  of  procedure.  (Per  John- 
son, J.) 

A  nonsuit  may  be  sustained,  although  placed  upon  an  untenable  ground,  if 
it  appears  from  the  facts  that  there  was  good  ground  for  granting  it 

Appeal  from  a  judgment  of  nonsuit  of  plaintiff  and  for  costs, 
rendered  at  a  circuit  court  held  in  Monroe  county,  February  9, 
1871.  The  nonsuit  was  granted  on  motion  of  the  defendant's 
counsel  at  the  close  of  the  opening  of  counsel  for  the 
plaintiffs.  It  appeared,  among  other  things,  from  the  opening, 
that  the  plaintiffs,  who  were  highway  commissioners  of  the 
town  of  Brighton,  in  Monroe  county,  commenced  proceedings 
December  3d,  1868,  according  to  the  provisions  of  chap.  225 
of  the  Laws  of  1841,  as  amended  by  chap.  383  of  Laws  of 
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1857,  for  the  conBtruction  of  a  bridge  across  the  Irondequoit 
creek,  which  is  the  boundary  line  between  the  two  towns ; 
that  the  defendant  refused  and  neglected  to  unite  with  the 
plaintiffs  in  making  the  contract  for  building  the  bridge,  and 
also  refused  to  unite  with  the  plaintiffs  in  building  it,  or  to  pay 
any  necessary  part  of  the  expenses.  The  other  facts  appear 
sufficiently  from  the  opinion. 

E.  A.  Baymxyndy  for  the  appellants. 

J.  H,  MartindcLUy  for  the  respondent. 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — Johnson,  J.  The  action  was  brought  by 
the  plaintiffis,  as  commissioners  of  highways  of  the  town  of 
Brighton,  in  the  county  of  Monroe,  against  the  defendant,  aa 
sole  commissioner  of  highways  of  the  town  of  Penfield,  in 
said  county,  to  recover  one-half  the  expenses  of  a  bridge 
which  the  plaintiffs,  as  such  commissioners,  had  caused  to  be 
constructed  over  and  across  Irondequoit  creek,  which  is  the 
dividing  line  between  the  two  towns.  The  plaintiffs  were 
nonsuited  upon  the  opening  of  their  case  by  their  counsel, 
the  court  holding  that,  upon  the  facts  stated,  which  the 
plaintiffs  expected  to  prove,  no  cause  of  action  was  made  out 
in  favor  of  the  plaintiffs  as  against  the  defendant,  and  no 
action  could  be  maintained.  Upon  an  examination  of  the 
facts  of  the  case,  as  stated  in  the  opening,  I  am  clearly  of 
the  opinion  that  no  cause  of  action  was  stated,  and  that  the 
nonsuit  was  properly  ordered.  As  a  preliminary  to  any  right 
of  action  by  the  commissioners  of  one  town  against  the  com* 
missioners  of  another  town  for  the  construction  or  repair  of 
a  bridge  across  a  stream  dividing  the  two  towns,  it  must  be 
shown  that  both  towns  were  liable  to  make  or  to  maintain 
such  bridge.  (Act  of  1841,  Sess.  Laws  of  1841,  chap.  225, 
§  1 ;  act  of  1857,  Sess.  Laws  of  1857,  chap.  639,  §  1.) 

Tlie  language  of  the  last  act,  at  the  very  commencement| 
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ifi,  '^whenever  any  adjoining  towns  shall  he  liahU  to  make  or 
maintain  any  bridge  over  any  streams  dividing  snch  towns ; " 
and  the  language  of  tlie  first  act  is  to  the  same  effect,  thongh 
in  somewhat  different  language.  In  such  a  case,  and  in  snch 
a  case  only,  provision  is  made  for  such  building  or  repair  by 
both  towns,  or,  in  case  either  shall  refuse,  for  the  construction 
or  repair  by  one  of  such  towns,  and  a  recovery  by  action 
against  the  commissioners  of  the  delinquent  town  to  recover 
its  proportion  of  the  expense.  In  the  case  at  bar,  no  liabili^ 
whatever,  on  the  part  of  the  town  of  Penfield,  to  build  or 
maintain  any  part  of  said  bridge,  was  shown  by  the  statement 
in  the  opening.  It  does  not  appear,  from  the  statement,  that 
there  was  any  open  or  public  highway  on  the  Penfield  side 
of  the  creek,  but  the  contrary.  It  does  appear  that  there 
was  a  highway  on  the  other  side,  through  the  town  of  Brigh- 
ton, leading  to  the  city  of  Rochester,  which  intersected  the 
creek  in  question  at  the  point  where  the  bridge  was  built. 
In  regard  to  the  road  on  the  Penfield  side,  all  that  is  stated 
is,  that  in  the  year  1858,  ten  years  before  any  steps  were 
taken  to  build  the  bridge  in  question,  the  commissioners  of 
highways  of  the  town  of  Penfield  surveyed  and  laid  out  ^ 
highway,  from  a  certain  point  in  another  highway  in  said 
town,  over  three-fourths  of  a  mile  distant  from  the  point 
where  the  bridge  was  built,  according  to  the  distances  given 
in  the  survey,  to  the  latter  point  at  the  creek,  and  that,  within 
six  years  before  the  steps  were  taken  by  the  plaintiffs  to  build 
said  bridge,  apwrt  of  said  highway,  thus  laid  out,  had  been 
opened  and  worked  by  the  town  of  Penfield.  What  partic- 
ular part  of  the  road  thus  laid  out  had  been  opened  and 
worked  is  not  stated,  but  it  clearly  appears,  from  the  state- 
ment, that  a  part  of  it  had  not  been  opened  and  worked  or 
used,  even  up  to  the  time  of  the  trial,  more  than  twelve  years 
after  the  time  it  had  been  so  laid  out.  The  legal  infcsrence  from 
this  fact,  so  stated,  is,  that  the  portion  of  the  road  so  laid  uut, 
which  had  not  been  opened  or  worked  for  more  than  six 
years,  had  been  abandoned,  and  ceased  to  be  a  highway  foi 
any  purpose.    (2  R.  S.,  521,  §  99 ;  Lyon  y.  Munson^  2  Cow., 
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426.)  This  was  so  decided  by  this  court  at  the  last  Septem- 
ber Term,  in  the  case  of  Christy  v.  Newton  (60  Barb.,  332). 
No  town  is  under  any  liability  or  obligation  to  build  or  main- 
tain a  bridge  over  any  stream,  unless  such  stream  intersects  a 
highway.  (1  R.  S.,  502,  §  1,  sub.  4 ;  Mather  v.  Crcmfordy 
36  Barb.,  564.)  Inasmuch,  therefore,  as  the  statement  in  the 
opening  failed  entirely  to  show  a  continuous  highway  through 
or  from  the  town  of  Brighton,  across  the  creek  and  through 
the  town  of  Penfield,  or  some  part  thereof,  which  was  inter- 
sected by  this  creek,  it  did  not  show  any  liability  of  any 
description  on  the  part  of  the  latter  town,  either  to  build  or 
maintain  any  bridge  at  that  point,  and  consequently  did  not 
state  any  cause  of  action  ag^ainst  the  defendant;  and  the 
plaintiff  was  properly  nonsuited  on  this  gronnd  aW 

There  is  no  statute  which  gives  the  commissioners  of  high- 
ways of  one  town  power  to  compel  the  commissioners  of 
an  adjoining  town,  either  to  lay  out  a  new  road  in  their  town 
or  to  open  and  work  one  already  laid  out.  The  commission- 
ers of  the  town  of  Penfield  may  have  neglected  to  open  this 
road  and  work  it,  and  concluded  to  abandon  it  for  the  very 
purpose  of  avoiding  the  expense  of  building  and  maintaining 
a  bridge  over  this  stream  at  this  point.  This  they  had  a  per- 
fect right  to  do,  and  cannot  be  compelled  in  this  indirect  way 
to  open  a  road  there  for  the  benefit  of  any  one.  The  ground 
on  which  the  nonsuit  was  placed,  as  appears  by  the  case,  was, 
that  the  plaintiffs  had  not  taken  the  steps  pointed  out  by  the 
statute  of  1857,  before  cited,  before  proceeding  to  build  the 
bridge.  It  is  not  necessary  to  decide  that  question  here, 
because  if  the  nonsuit  was  proper,  on  any  ground  apparent 
upon  the  facts  stated,  it  will  be  sustained,  though  it  may  have 
been  granted  upon  an  improper  ground  or  for  a  wrong  rea- 
son. I  am  inclined  to  the  opinion,  however,  that  the  nonsuit 
was  placed  upon  an  untenable  ground,  and  that  the  statute 
of  1857  (chap.  639)  does  not  repeal  or  in  any  way  abrogate 
or  interfere  with  the  statute  of  1841  (chap.  225),  as  amended 
by  chapter  383,  of  the  Laws  of  1857.  This  amendment  was 
enacted  by  the  same  legislature  that  enacted  chapter  639,  and 
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only  three  days  before  the  passage  of  the  latter  act  The 
last  act  does  not  repeal  the  act  of  1841,  as  so  amended,  and  is 
not  wholly  inconsistent  with  it.  It  provides  simply  for 
another  and  different  mode  of  proceeding,  bnt  does  not,  in 
terms  or  by  necessary  implication,  make  it  the  exdnsive  mode 
of  prooedm^.  It  is  entitled  ^^  An  act  fmilier  to  provide  for 
raising  funds  by  taz,*^  for  the  building  or  repair  of  bridges 
across  streams  dividing  towns,  &c.  The  design  in  passing  it 
appears  to  have  been  to  ^ve  towns  a  choice  of  remedies. 
But,  however  this  may  be,  the  nonsuit  was  properly  granted, 
for  the  reason  that  no  cause  of  action  was  stated  in  the  open 
ing,  on  the  ground  before  considered. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 


Frank  L.  Stowell,  Bespondent,  v.  Gbobgb  F.  TTaot.^ 
and  Gboroe  I.  McIntosh,  Appellants. 

(Genbral  Teric,  Fourth  Department,  SEPTEiiBBR,  1871.) 

Where  a  referee's  findings  do  not  expressly  negative  an  allegation  of  frand  in 
the  complaint,  and  an  inference  that  he  has  found  upon  it  affinnatiTely 
would  contradict  and  destroy  the  whole  theory  upon  which  he  has 
determined  the  case,  such  an  inference  cannot  he  made. 

A  mortgage  void  hetween  the  parties  may  be  removed,  in  equity,  as  an 
obstruction  to  the  collection  of  a  Judgment  recovered  after  execution  of 
the  mortgage,  but  for  debt  incurred  prior  to  such  execution. 

But  in  such  case  it  must  appear  that  the  mortgage  is  entirely  void,  and,  as 
between  the  parties,  constitutes  no  claim  either  in  law  or  equity. 

Pursuant  to  an  unwritten  agreement  for  sale  of  oil  lands  in  Pennsylvania, 
the  vendor  made  and  delivered  to  the  vendee  a  written  instrument, 
supposed  and  intended  by  both  to  convey  the  title,  but  imperfect  and 
inoperative  in  not  containing  the  grantee's  name ;  and  the  latter  there- 
upon executed  a  mortgage  for  the  price  upon  land  in  this  State, — JEbU 
tliat  the  grantee  had  a  right  in  equity  to  compel  the  execution  of  a  pro- 
per conveyance,  and  that  the  mortgage  was  valid  as  against  Judgment 
creditors  of  the  mortgagor. 

Sddf  ibrther,  that  the  contract  was  not  ezecutoiy,  resting  in  parol,  but 
executed. 
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Kor  will  equity,  in  such  case,  cmisider  whether  the  bargain  out  of  which 
the  mortgage  arose  was  advantageous  to  the  mortgagor  or  otherwisei 

And  it  seems,  that  the  mortgage,  though  based  upon  a  contract  void  bj 
the  statute  of  frauds,  could  not  be  avoided  by  the  mortgagor  if  the  mort- 
gagee was  willing  to  perform. 

Appeal  from  a  judgment  entered  in  fayor  of  the  plaintiff, 
npon  the  report  of  a  referee.  The  facts  appear  in  the 
opinion. 

Oeorge  T.  Spencer^  for  the  appellants. 

Loveridge  (&  Swift  and  D.  H,  BMea^  for  the  respondent. 

Present — Mullik,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Conrt — Johnson,  J.  The  plaintiff  is  the  assignee 
of  several  judgments  against  the  defendant  Haslett,  which 
are  a  lien  upon  the  real  estate  of  the  judgment  debtor.  The 
action  is  brought  to  remove  an  encumbrance  from  the  real 
estate  of  such  debtor,  which  forms  an  obstruction  to  the  full 
and  complete  execution  of  the  judgments  against  such  real 
estate.  The  encumbrance  sought  to  be  removed  is  a  mort- 
gage upon  the  farm  of  said  judgment  debtor  for  $3,500,  exe- 
cuted by  him  to  the  other  defendant,  Mcintosh,  to  secure  the 
payment  of  that  sum  before  the  docketing  of  either  of  plain- 
tiff's judgments,  but  subsequent  to  the  creation  of  the  debt  on 
which  the  several  judgments  are  founded.  The  grounds  for 
the  relief  demanded,  which  are  alleged  in  the  complaint,  are 
that  the  mortgage  was  given  for  a  consideration  wholly,  or  in 
great  part,  fictitious,  and  that  the  mortgagor  and  mortgagee 
conspired  together,  in  the  giving  and  taking  of  said  mortgage, 
to  defraud  the  creditors  of  the  mortgagor,  and  to  prevent  the 
collection  of  the  notes  on  which  the  plaintiffs'  judgments  are 
founded,  and  that  said  mortgage  was  executed  by  the  mort- 
gagor and  received  by  the  mortgagee  in  pursuance  of  such 
fraudulent  contrivance  and  design.  The  defendants  answer 
separately,  each  denying  the  fraud,  and  alleging  that  the 
mortgage  was  given  to  securf  a  "bona  fide  debt,  then  due  and. 
owing^  from  the  mortgagor  to  the  mortgagee,  and  for  no 
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other  purpose.  No  question  is  made  that  the  action  is  not 
properly  brought,  if  the  facts  stated  in  the  complaint  are 
established  by  the  evidence.  It  is  a  remedy  which  a  court  of 
equity  will  always  give  in  aid  of  the  lien  of  a  judgment,  and 
to  enable  the  judgment  creditor  to  enforce  his  lien,  {Clark- 
son  V.  JDe  Peyater,  3  Paige,  320 ;  Beck  v.  Burdett^  1  id.,  305.) 

Upon  the  findings  of  fact  by  the  referee,  the  allega- 
tions of  fraud  and  fraudulent  intent,  on  the  part  of 
the  defendants,  or  either  of  them,  are  wholly  unfounded 
and  unsustained.  lie  finds  that  the  mortgage  was  made  in 
pursuance  of  a  hona  fide  agreement  between  the  mortgagor 
and  the  mortgagee,  by  which  the  latter  agreed  to  sell  and  the 
former  to  purchase  an  interest  in  certain  leases  of  oil  lands, 
which  the  mortgagee  then  held  and  owned  in  the  State  of 
Pennsylvania,  for  the  price  and  sum  of  $4,000.  It  is  found 
by  the  referee  that  the  mortgage  was  given  to  secure  the 
purchase-money  on  this  sale,  and  that  it  had  no  other  con- 
sideration. The  mortgage  is  held  by  the  referee  to  be  nuga- 
tory and  absolutely  void,  both  in  law  and  equity,  on  the 
ground  that  it  was  wholly  devoid  of  any  consideration,  for  the 
reason  that  the  written  transfer  of  the  interest  in  and  to  the 
oil  leases  by  the  mortgagee  was  not  sutiicient  to  convey  any 
interest  therein  to  the  mortgagor,  and  the  mortgage  was  in 
performance  of  a  void  parol  agreement 

It  is  suggested  by  the  counsel  for  the  plaintiff  that  in  order 
to  sustain  the  judgment  the  court  here  may  infer  that  the 
referee  found  in  favor  of  the  fraud  charged  in  the  complahit, 
inasmuch  as  he  has  not  expressly  negatived  that  allegation  by 
his  finding,  or  found  anything  upon  that  question  one  way  or 
the  other.  JBut  this  is  not  a  case  where  such  an  inference  can 
be  drawn.  It  would  contradict  and  destroy  the  whole  theory 
on  which  the  referee  has  confessedly  determined  the  case.  Ha 
has  found  and  set  forth  the  transaction  in  which  the  mort- 
gage had  its  origin,  and  stated  the  precise  grounds  on  which 
he  adjudges  it  to  be  void.  Besides,  the  plaintiff  called  both 
the  defendants  as  witnesses  to  prove  the  issue  on  his  part, 
.and  both  testify  unqualifiedly  that  it  was  not  given  with  any 
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intention  to  hinder^  delay  or  defraud  creditors,  but  for  the 
purpose  only  of  securing  the  purchase-money  and  carrying 
out  in  good  faith  the  contract  which  both  intended  should  be, 
and  then  supposed  was,  a  perfectly  valid  and  binding  transac- 
tion, Tlie  presumption,  therefore,  would  be  inconsistent  with 
the  evidence,  and  does  not  arise.  The  case  must  stand  or 
&11  upon  a  consideration  of  the  grounds  upon  which  the 
referee  has  placed  his  decision.  If  the  mortgage,  as  between 
the  parties,  has  no  groxmd  in  law  or  equity  to  stand  upon,  but 
is  a  mere  void  thing,  I  do  not  see  why  the  plaintiff,  having  a 
valid  judgment,  which  is  a  lien  upon  the  premises  covered  by 
the  mortgage,  may  not  have  his  action  to  remove  it,  as  a 
doud  upon  and  an  obstruction  to  the  enforcement  of  his  lien. 
The  premises,  upon  the  evidence,  are  scarcely  of  sufScient  value 
to  satisfy  all  the  judgments,  and  with  the  cloud  of  this  mort- 
gage hanging  over  them  would,  at  a  public  sale,  be  likely  to 
yield  little,  if  anything,  to  apply  to  the  satisfaction  of  the 
judgments.  In  that  view  the  case  would  be  brought  clearly 
within  the  principle  wKich  entitles  a  creditor  to  this  species 
of  relief  in  aid  of  his  lien  and  its  enforcement.  And  in  such 
a  case,  too,  though  the  incumbrance  sought  to  be  removed 
should  be  found  to  be  void  and  of  no  effect,  upon  a  state  of 
facts  wholly  different  from  those  set  forth  and  alleged  in  the 
complaint  as  the  ground  of  invalidity,  the  court  would  still 
retain  the  case  and  grant  the  relief  if  the  questions  upon 
which  the  invalidity  is  found  to  depend  have  been  fully  and 
fairly  tried,  and  no  objection  is  made  at  the  trial  that  the  case 
made  by  the  proof  varies  from  that  stated  in  the  complaint. 
{Belknap  v.  Sealyj  14  N.  Y.,  143.)  The  only  question  which 
arises  on  review  in  this  case  is,  whether  the  law  is  correctly 
decided  on  the  facts  proved.  We  are  to  examine  the  case, 
therefore,  for  the  purpose  of  determining  whether,  upon  the 
facts  found  by  the  referee,  the  mortgage  in  question  is  so  far 
invalid  and  void  that  the  plaintiff  is  entitled  to  have  it 
removed  as  an  impediment  to  the  execution  of  his  judgment. 
To  entitle  the  plaintiff  to  this  right  in  such  a  case,  it  must 
appear,  I  think,  as  was  held  by  the  referee,  that  tlie  mort- 
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gage  is  entirely  void,  and,  as  between  the  parties  thereto, 
constitutes  no  claim  or  incnmbrance,  either  in  law  or  equity. 
It  is  to  be  observed  that  the  parties  claim  it  to  be  valid,  and 
intended  it  should  be  so.  The  transaction  in  which  it  origin- 
ated was  a  honafide  transaction  in  respect  to  purpose  and 
intent.  The  mortgagee  intended  to  part  with  his  property, 
and  supposed  he  had  made  a  valid  and  effectual  transfer  of  it, 
at  what  was  intended  and  considered  as  a  fair  price.  The 
mortgagor  accepting  the  intended  transfer  as  sufficient  to  vest 
in  him  the  interest  bargained  for,  and  as  a  fulfillment  and 
execution  of  the  bargain  on  the  part  of  the  mortgagee,  exe- 
cutes and  delivers  the  mortgage  in  order  to  secure  the  pay- 
ment of  the  purchase-price  which  he  had  agreed  to  pay  and 
was  willing  to  acknowledge  his  obligation  to  pay.  The 
mortgage  is  in  duo  form,  and  upon  its  face  is  a  valid  instru- 
ment to  bind  real  estate.  Both  parties  to  the  transaction 
acknowledge  its  validity,  and  insist  that  the  mortgage  was 
given  upon  a  sufficient  consideration,  and  does,  as  it  was 
intended  it  should,  bind  the  real  estate  covered  by  it.  The 
plaintiff,  on  the  contrary,  is  an  entire  stranger  to  the  trans- 
action between  the  mortgagor  and  mortgagee^  having  no 
interest  in  it,  and  no  right  to  any  voice  in  regard  to  it,  except 
incidentally  for  his  own  protection.  He  has  no  right  to 
intervene  in  the  transaction  for  any  other  purpose.  He  may 
show,  I  think,  if  he  can,  that  no  relation  of  debtor  and  credi- 
tor ever  existed  between  the  parties,  by  reason  of  what  they 
did,  or  undertook  to  do,  which  either  law  or  equity  will 
regard,  or  uphold  and  protect.  But  he  must,  I  apprehend, 
go  this  length  in  a  case  of  this  kind,  to  entitle  himself  to  this 
relief.  He  comes  into  a  court  of  equity  asking  for  equita- 
ble relief,  and,  unless  he  can  maintain  the  position  that 
equity  will  not  protect  the  mortgagee  and  uphold  his  mort- 
gage as  against  the  mortgagor,  he  must  fail,  because 
the  right  of  the  mortgagee  is  the  older  of  the  two, 
and  entitled  to  preference,  each  being  in  other  respects 
equal.  How  is  this?  The  bargain  between  the  mort- 
gagor and  mortgagee  out  of  which  the  mortgage  sprusg 
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was  verbal,  but  it  was  not  intended  that  it  should  rest  in 
parol  merely.  It  was  like  all  other  bargains  whose  terms  are 
agreed  upon  verbally,  but  which  are  to  be  executed  and  car- 
ried out  by  written  instruments  afterward.  The  mortgagee, 
upon  the  terms  being  agreed  upon,  undertook  to  perform, 
and  to  have  the  agreement,  so  far  as  he  was  concerned,  an 
executed  agreement ;  and  for  that  purpose  made,  signed  and 
delivered  to  the  mortgagor  the  writing  set  forth  in  the  case, 
as  follows :  "  For  and  in  consideration  of  ($4,000)  four  thou- 
sand dollars,  I  hereby  sell,  assign  and  transfer  all  my  right, 
title  and  interest  in  and  to  several  leases  owned  by  Glean 
Pine  Tree  Company,  and  a  certain  oil  lease,  No.  169,  on  the 
Smith  farm,  in  Venango  county.  Pa."  This  was  accepted  by 
the  mortgagor  as  a  fulfillment  and  execution  of  the  parol 
bargain  on  the  part  of  the  mortgagee.  It  is  insisted,  on  the 
part  of  the  plaintiff,  that,  inasmuch  as  the  name  of  the 
assignee  was  not  inserted  in  the  written  assignment,  it  was  a 
mere  nullity,  and  transferred  nothing  to  the  mortgagor,  and 
was  in  no  sense  an  execution  of  the  parol  bargain  on  the  part 
of  the  mortgagee,  and  the  referee  seems  so  to  have  held. 
That  it  was  intended  to  effect  a  transfer,  and  understood  as 
having  that  effect  by  both  parties,  is  quite  certain.  It  may 
be  admitted  that  if  a  transfer  of  such  an  interest  can  only  be 
effected  by  deed,  the  instrument  is  defective,  and  would  not 
operate  to  convey  a  title  to  the  mortgagor,  there  being  no 
grantee  or  assignee  named.  {Chauncey  v.  Arnold^  24  N.  T., 
330;  Bibllewhite  v.  McMinne^  6  Mees.  &  Welsh.,  200.) 
These  are  cases,  however,  where  the  instruments  were  sought 
to  be  enforced  by  parties  claiming  rights  under  them.  Here 
the  mortgage  sought  to  be  removed  is  in  due  form  and  per- 
fectly capable  of  being  enforced,  and  the  only  question  is  as 
to  its  consideration.  It  is  not  shown  that  a  deed  is  neces- 
sary in  order  to  transfer  an  interest  in  such  leases  in  Penn- 
sylvania as  the  parties  in  this  case  bargained  about.  But  I 
do  not  care  to  examine  this  question,  because  it  seems  to 
me  perfectly  clear  that  when  this  mortgage  was  executed, 
if  not  before,  the  mortgagor  acquired  a  complete  right  in 
Lansing  — ^Vol.  V.        49 
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equity  to  compel  the  mortgagee  to  execute  such  instrnmcut, 
in  proper  form,  as  should  be  necessary  to  convey  the  interest 
bargained  for.  The  omission  of  the  assignee's  name  was 
obviously  a  mere  oversight  or  mistake,  which  a  court  of 
equity  would  rectify  between  the  parties,  if  necessary  to 
effectuate  the  mutual  intention.  Equity  regards  that  as 
already  done  which  the  parties  agreed  and  intended  to  da 

Where  an  instrument  is  drawn  and  executed  for  the  pur- 
pose of  carrying  into  effect  a  contract,  written  or  parol,  pre- 
viously entered  into,  and  which,  by  mistake  of  the  draftsman, 
in  fact  or  in  law,  does  not  fulfill  the  intention  of  the  parties, 
equity  will  correct  the  mistake,  so  as  to  produce  a  conformity 
of  the  instrument  to  the  agreement.  {^Rogers  v.  Atkinsony  1 
Kelly  R.,  12 ;  Hunt  v.  Rovsmwnerie^a  Admrs^y  1  Peters,  13, 
14 ;  Story's  Eq.,  §§  152-158.) 

It  is  entirely  clear,  therefore,  as  matter  of  law,  that  the 
mortgage  in  question  is  not  entirely  void  of  consideration,  as 
the  referee  held.  For  even  conceding  that  the  assignment 
did  not  effect  a  transfer  of  the  interest  of  the  mortgagee  in 
the  leases,  as  the  parties  supposed  it  had,  the  mortgage  was 
given  in  execution  and  performance  of  an  agreement  which 
the  parties,  as  between  themselves,  had  the  legal  right  to  per- 
form, if  they  saw  fit ;  and,  by  giving  the  mortgage,  the 
mortgagor  acquired  the  right  to  enforce  an  assignment  of  the 
interest  in  the  leases,  if  he  had  not  already  acquired  it.  The 
mortgage  having  been  given  to  pay  the  price  of  the  oil  leases, 
the  mortgagor  could  not  avoid  it,  as  long  as  the  mortgagee 
was  willing  to  transfer  his  interest,  if  he  had  not  done  so, 
even  though  the  original  bargain  was  void  by  the  statute  of 
frauds.  {Collier  v.  Coates,  17  Barb.,  471,  and  cases  there 
cited.)  The  court,  in  a  case  like  this,  will  never  permit  an. 
inquiry  to  be  made  in  regard  to  the  question  whether  the  bar- 
gain in  which  the  mortgage  in  question  originated  was  an 
advantageous  one  to  the  mortgagor,  or  otherwise ;  or,  whether 
the  bargain  upon  which  the  notes  were  given,  which  are  the 
foundation  of  the  plaintiffs'  judgments,  was  not  more 
ad\'antageous  to  him.    Both  the  notes  and  the  mortgage 
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were  given  tipon  a  ptirchiise  by  him  of  some  interest  i:i 
oil  lands,  or  leases  of  oil  lands,  and  in  each  6ss^  it  is  to  bo 
presumed  he  gave,  or  agreed  to  give,  what  he  considered  tlifc 
interest  bargained  for  reasonably  worth  at  the  time  of  h.a 
purchase.  Such  an  inquiry  would  be  entirely  without  and 
beyond  the  scope  of  the  issue,  in  a  case  of  this  kind.  The 
question  to  be  determined  is,  whether  the  apparent  mortgaj^b 
is  a  mere  cloud  and  shadow,  having  the  semblance  merely  of 
a  valid  incumbrance,  but  lio  legal  or  equitable  substance  or 
vitality.  Should  it  appear  erven  that.it  might  be  avoided 
between  the  parties  at  the  election  of  one  of  theih,  but  is  good 
so  long  as  both  consent  to  it  and  are  willing  to  be  bound,  and 
either  is  willing  to  do  whatever  may  be  necessary  to  be  done 
to  make  it  complete  and  absolute,  this  plaintiff  cannot  inter- 
vene in  the  matter,  either  to  make  the  election  to  avoid,  or  to 
compel  the  party  having  the  right  to  make  it. 

The  obvious  mistake  of  the  referee  in  deciding  the  case  was 
in  treating  the  agreement  between  the  defendants  for  the  salfe 
and  purchase  of  the  oil  leases  as  an  executory  agreement, 
resting  in  parol  at  this  time,  and  affected  by  the  statute  of 
frauds.  Bat,  upon  his  finding  of  facts,  it  was  nothing  of  the 
kind. 

It  was  an  executed  agreement,  and  was  never  intended  to 
be  one  resting  merely  in  parol.  The  assignment  was  executed 
and  delivered  by  the  mortgagee  at  the  time  the  terms  were 
verbally  agreed  upon ;  and  the  mortgage  was  executed  and 
delivered  by  the  mortgagor  afterward,  in  execution  and  fulfill- 
ment of  the  agreement  on  his  part. 

All  this  was  before  the  plaintiff's  judgments,  or  either  of 
them,  had  any  Existence.  That  it  was  once  a  parol  agreement, 
executory  in  the  sense  of  the  tonus  and  conditions  having  been 
agreed  upon  verbally,  is  of  no  sort  of  consequence  to  the  deter- 
mination of  the  legal  or  equitable  rights  of  the  parties  now 
subsisting.  The  utmost  which  can  be  claimed  is,  that  the 
mortgstgee  executed  his  part  of  the  agreement  imperfectly, 
and  did  not,  in  law,  transfer  the  right  and  interest  which  he 
intended  to  transfer,  so  as  to  vest  it  in  the  mortgagor,  by  reason 
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of  the  mistake  and  oversight  in  omitting  to  insert  the  name 
of  the  assignee  in  the  assignment.  But  this  defect,  if  it  be 
one,  the  parties  may  themselves,  for  anght  I  can  see,  rectify, 
by  agreement  between  them,  by  the  insertion  of  the  name  of 
the  mortgagor,  to  make  it  what  it  was  intended  it  should  be, 
by  both  parties,  at  the  time,  and  what  it  was  supposed  by  them 
to  be  in  law. 

The  plaintiff,  certainly,  cannot  say  they  shall  not  do  this, 
nor  be  heard  to  object  to  it,  unless  the  mortgage  in  question 
is  void  until  it  is  done.  If  it  is  void  he  may  object,  because 
his  rights  have  attached,  and,  in  that  view,  the  effect  of  amend- 
ing the  assignment  would  be  to  create  a  new  mortg^e,  rela- 
ting back,  and  affecting  his  prior  rights.  But,  as  has  been 
before  said,  the  mortgage  is  not  void,  and  it  may  be  doubted 
whether  it  is  even  voidable  between  the  parties.  Certainly, 
the  mortgagee  may  insist  upon  retaining  and  enforcing  it,  so 
long  as  he  stands  ready  to  perform  on  his  part,  if  he  has  not 
already  done  so ;  and  the  mortgagor,  by  executing  and  deliv- 
ering the  mortgage,  has  acquired  the  legal  right  to  compel  the 
mortgagee  in  equity  to  make  the  assignment  what  it  was 
intended  it  should  be. 

The  judgment  is,  therefore,  erroneous,  and  must  be  reversed, 
and  judgment  ordered  for  defendants  for  their  costs. 

Judgment  reversed. 


Ebastus  Miller,  Respondent,  v,  Philetus  Clask,  Appellant. 
(GekeraIi  Term,  Foubth  Depabtmbnt,  Seftembeb,  1871.) 

In  general,  and  without  proof  of  any  other  fact  than  that  he  has  received 
and  retained  in  his  hands  the  moneys  of  his  principal,  an  agent  is  not 
liable  to  be  charged  with  interest  upon  moneys  received  and  held  by  him 
for  the  use  of  the  principal. 

In  an  action  brought  to  recover  a  balance  of  money  received,  entrien 
made  in  a  memorandum  book  by  a  deceased  third  party  (the  wife  of  the 
plaintiff)  were  allowed  to  be  given  in  evidence  to  prove  the  fact  of  the 
receipt  of  the  moneys  by  the  defendant— JSSf/ff,  error ;  for  whicii  the 
^gment  should  be  reversed. 
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Appeal  by  defendant  from  a  judgment  entered  iii  favor 
of  plaintiff  upon  the  report  of  a  referee.  The  action  was 
brought  to  recover  certain  moneys  had  and  received  by 
defendant  of  the  plaintiff.  The  answer  set  up  a  denial  and 
counter-claim.  The  fact  that  the  defendant  received  tlie 
moneys  as  the  agent  of  the  plaintiff,  appeared  by  the  evi- 
dence. The  referee  allowed  interest  upon  the  amounts 
recovered  by  the  plaintiff,  from  the  time  of  their  receipt  by 
the  defendant  to  the  date  of  his  report,  and  charged  interest 
against  the  plaintiff  from  the  time  of  the  disbursement  of 
the  amounts  received  by  defendant. 

Upon  the  trial,  entries  upon  a  memorandum  book  of 
certain  payments  to  defendant,  made  by  plaintiff's  wife,  were 
received  in  evidence  against  the  defendant's  objection,  and 
to  this  admission  defendant  duly  excepted. 

Defendant  also  excepted  to  the  allowance  of  interest  upon 
the  amounts  received  by  him  from  the  plaintiff. 

Frank  Hiscock^  for  the  appellant. 

F.  P.  Hale^  for  the  respondent. 

Present — ^Mulun,  P.  J.,  Johnson  and  Talcott,  JJ. 

By  the  Court — Johnson,  J.  The  referee  has  charged  the 
defendant  with  interest  upon  all  the  sums  received  by  him 
from  the  plaintiff,  from  the  time  they  wore  severally  received 
down  to  the  time  of  the  trial,  as  though  the  relation  between 
the  parties  had  been  that  of  debtor  and  creditor,  and  nothing 
else.  The  relation  between  them,  in  fact  and  in  law,  was 
that  of  principal  and  agent,  in  regard  to  nearly  all  the  trans- 
actions which  form  the  subject  of  the  action.  This  appears 
from  the  testimony  of  both  parties,  and  there  is  no  dispute 
or  contradiction  in  regard  to  it.  This  relation  the  referee 
has  not  noticed  in  his  findings  of  fact ;  and  it  is  apparent,  both 
from  his  findings  of  fact  and  conclusions  of  law,  that  he  has 
considered  and  decided  the  case  as  though  no  such  relation 
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had  existed,  and  upon  the  afisumption  that  the  relation  wai 
that  of  debtor  and  creditor  ovij.  The  defendant  waa  the 
plaintiff's  agent,  and  received  the  money,  and  property  to  be 
converted  into  naoney,  to  pay,  lay  out  and  expend  in  die 
plaintiff 's  business.  He  did,  as  all  the  evidence  shows,  and 
as  the  referee  must  have  found  in  substance,  so  pay,  lay  out 
and  expend  nearly,  if  not  quite,  all  the  mx>neys  he  so  received. 

An  agent  receiving  the  money  of  his  prinoipal  to  be  used 
and  expended  in  his  prineipaPs  business,  does  not,  by  receiv- 
ing, keeping  and  expending  it,  in  the  manner  contemplated, 
become  the  debtor  of  his  principal  in  any  legal  sense.  He 
is  liable  to  account  for  all  the  funds  so  received ;  but  as  long 
as  he  fulfills  and  performs  strictly  his  duties  and  obligations 
to  his  principal  as  agent,  he  is  neither  debtor  to  snch.  princi- 
pal, nor  liable  to  be  charged  with  interest  for  the  moneys 
which  have  come  to  his  hands  in  that  capacity. 

If  an  agent  mixes  the  money  of  his  principal  with  his  own 
and  makes  use  of  it,  he  is  liable  to  pay  interest  upon  it  from 
that  time ;  or  if  he  uses  it  separately  and  makes  a  profit  upon 
it,  or  puts  it  to  interest  while  in  his  hands,  the  principal  is 
entitled  to  such  profit  or  interest. 

But  as  a  general  proposition,  an  agent  is  not  liable  to  be 
charged  with  interest  upon  moneys  received  and  held  by  him 
for  the  use  of  the  principal.  In  order  to  render  him  liable 
for  interest,  some  other  fact  must  be  diown  in  addition  to  the 
mere  receiving  and  retaining  the  money  in  his  hands.  (Dun- 
lap's  Paley  on  Agency,  49,  50 }  Williams  v.  StorrSy  6  Johns. 
Oh.,^853.) 

The  question  upon  which  the  right  of  a  principal  to  efaarge 
his  agent  with  interest  on  the  funds  in  his  hands  depends,  was 
not  litigated  before  the  |«f eree,  and  tbere  is  neither  evidence 
nor  finding  upon  the  subject.  The  charge  of  interest  upon 
the  several  amounts  from  the  time  they  were  received  by  the 
defendant  is  without  any  foundati(Mi  of  fact  to  uphold  it, 
and  is  an  error  of  law.  The  exception  to  such  allowance  ifl| 
therefore,  well  taken. 

It  is  claimed,  on  the  paii  of  the  plaintiff,  that  if  thia  allow- 
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ance  was  erroneous,  it  was  neutralized  and  rendered  harmless 
hy  a  similar  error  against  the  plaintiff,  committed  by  the 
referee  in  charging  him  with  interest  on  his  own  money,  paid 
out  and  expended  for  his  benefit  after  such  payments  and 
cxpenditui-es  had  been  made.  This  does,  to  a  certain  extent, 
neutralize  the  effect  of  the  error,  but  not  fully.  It  may  turn 
out,  when  all  the  facts  are  known,  that  the  defendant  was 
not  legally  chargeable  with  interest  at  all,  as  the  plaintiff 
certainly  was  not,  upon  the  application  of  his  own  money  to 
his  own  use.  In  that  case,  the  defendant  is  injured  to  the 
extent  of  the  charges  for  interest  from  the  time  he  received 
the  money  up  to  the  time  it  was  disbursed  by  him.  The 
extent  of  this  the  court  cannot  undertake  to  ascertain  upon 
review,  the  account  being  a  large  one  and  the  items  numerous. 

There  is  another  error,  for  which  a  new  trial  should  be 
granted  also.  It  appears  from  the  case  that  the  plaintiff  was 
allowed  to  give  in  evidence  two  entries  or  memoranda,  made 
in  a  memorandum-book  kept  by  his  deceased  wife,  and  in 
her  handwriting,  of  two  different  sums  of  money  advanced 
or  handed  by  her  to  the  defendant.  These  were  offered  and 
received  as  evidence  of  money  pf  plaintiff  in  the  defendant's 
hands.  There  was  other  evidence  in  regard  to  these  two 
sums  having  been  received  by  defendant,  on  both  sides ;  and 
as  the  referee  decided  this  was  competent  evidence,  the  pre- 
sumption is  that  he  was  influenced  by  it. 

This  evidence  was  wholly  incompetent ;  and  the  exception 
to  the  ruling  admitting  it,  is  well  taken. 

The  judgment  roust  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  event. 

Judgment  reversed. 


/" 
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Jaoob  George,  Respondent,  v.  Petee  Tallmak,  Ai)pellant, 
(General  Term,  Fourth  DvPAJBrnaxct,  September,  1871.) 

PUdntiff  contracted  to  purchase  from  defendant  a  parcel  of  land,  at  a  cer- 
tain price  per  acre,  subject  to  measurement,  and  to  pay  for  the  same  in 
certain  installments,  defendant  agreeing  to  convey  to  him  after  such 
payments.  In  pursuance  of  the  contract,  the  land  was  surveyed 
by  a  land  surveyor,  who  reported  the  number  of  acres,  and  plain- 
tiff paid  accordmgly,  both  parties  supposing  the  number  of  acres  to  be 
that  reported  by  the  surveyor.  Plaintiff  entered  into  and  took  possesion 
of  the  land  pursuant  to  the  contract,  but  .without  having  received  a  con- 
veyance thereof,  and  sold  the  same  to  a  third  party.  After  this  sale  a 
resurvey  was  made,  and  the  number  of  acres  ascertained  to  be  less  than 
that  supposed  at  the  time  the  payments  were  made ;  also,  that  the  d^crip- 
tion  differed  from  that  given  on  the  former  survey. — Held,  !n  an  action 
brought  for  that  purpose,  that  the  plaintiff  could  recover,  on  the  ground 
of  a  mutual  mistake  of  fact  by  the  parties,  the  amount  which  he  had 
overpaid  the  defendant,  and  was  entitled  to  a  deed  containing  a  descrip- 
tion of  the  land  according  to  its  true  boundaries,  and  stating  the  actual 
number  of  acres. 

Appeal  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  to  recover  the  amount  of  an 
overpayment  upon  contract  for  sale  of  real  estate,  and  for  a 
deed  in  accordance  with  the  true  description  and  contents  of 
property  described  in  the  contract. 

The  following  facts  were  proved  upon  the  trial  and  found 
by  the  referee : 

That  prior  to  the  commencement  of  the  action,  the  defend- 
ant, being  the  owner  of  a  parcel  of  land  situated  in  Mt.  Mor- 
ris, Livingston  county,  the  quantity  and  particular  descriptioi: 
of  which  were  unknown  to  him,  contracted  to  sell  the  same 
to  the  plaintiff,  in  and  by  a  written  contract,  dated  the  14th 
September,  1867,  for  the  sum  of  forty  dollars  per  acre,  sub- 
ject to  measurement,  and,  after,  the  payment  for  said 
land  at  the  price  aforesaid,  by  the  plaintiff,  to  convey  the 
same  by  a  good  and  sufficient  deed,  with  covenants  of  war- 
ranty, to  the  plaintiff,  and  to  deliver  the  entire  possession 
thereof  to  the  plaintiff  by  April  1st,  1868 ;  that  in  and  by 
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Baid  contract  the  plaintiif  agreed  to  purchase  said  land,  and 
pay  therefor  the  sum  of  forty  dollars  per  acre,  subject  to 
measurement,  as  follows :  $300  November  1, 1867,  $500  July 
1,  1868,  and  the  balance  January  1,  1869,  with  interest  on 
all  sums  unpaid.  That,  in  pursuance  of  said  contract,  the 
defendant  caused  said  land  to  be  surveyed  by  a  professional 
land  surveyor  about  October  first ;  a  survey  bill  or  descrip- 
tion of  the  land,  according^  to  his  survey,  was  soon  after 
delivered  to  the  defendant  and  to  the  plaintiff,  by  which  sur- 
vey the  quantity  of  land  contracted  to  be  conveyed  by  said 
contract  appeared  to  be  forty-one  and  twenty-seven  one-hi^- 
dredths  acres  of  land. 

That  relying  on  the  a(»curacy  of  said  survey,  and  in  igno- 
rance of  any  mistake  or  error  therein,  the  plaintiff  made  the 
last  payment  due  upon  the  contract  on  or  about  January  1, 
1869,  at  which  time  the  entire  balance  of  the  purchase 
money  of  said  land,  then  remaining  unpaid  at  the  rate  of 
forty  dollars  per  acre,  and  reckoned  at  forty-one  and  twenty- 
seven  one-hundredths  acres,  was  paid  by  plaintiff  to  the 
agent  of  defendant. 

That,  prior  to  said  payment,  and  in  anticipation  thereof,  and 
on  or  about  December  13, 1868,  defendant  executed  a  full  cov- 
enant warranty  deed  of  said  land  to  plaintiff,  dated  that  day, 
regular  in  form  and  properly  executed,  and  containing  a 
description  of  said  land,  according  to  said  survey,  and  stating 
the  number  of  acres  at  forty-one  and  twenty-seven  one-hun- 
dredths mare  or  less  /  the  deed  reciting  the  gross  consideration 
at  $1,650.86,  which  deed  was  placed  in  the  hands  of  defend- 
ant's agent,  to  be  delivered  to  plaintiff  on  payment  by  him 
of  the  last  installment  of  the  above  amount,  the  same  being  com- 
puted at  forty  dollars  per  acre  for  forty-one  and  twenty-seven 
one-hundredths  acres,  this  being  supposed  by  defendant  to  be 
the  contents  of  the  land  described  in  the  deed  and  contract. 

On  payment  by  the  plaintiff  of  the  last  installment  of  the 
purchase-money  of  said  land,  mentioned  in  the  said  deed,  said 
agent  tendered  said  deed  to  plaintiff,  but  plaintiff  refused  to 
accept  the  same,  on  the  ground  that  it  did  not  comply  with 

Lansing — Vol.  V.      60 
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the  contract,  and  plaintiff  never  accepted  finch  deed,  which 
remained,  thereafter,  ready  for  deUvery. 

Afterward,  abont  April  24,  1869,  the  plaintiff,  being  in 
possession  of  said  premises,  nnder  said  contract,  conveyed 
them  by  warranty  deed  to  John  W.  Baa,  the  deed  containing 
the  description  of  the  land  according  to  said  sarvey,  and  con- 
veying the  land  as  containing  forty-one  and  twenty-seven  one- 
hundredths  acres,  more  or  less.  This  deed  was  delivered  to 
eaid  Ban,  who  entered  into  possession  thereof. 

Afterward,  about  October  15,  said  land  was  surveyed  by 
another  professional  land  surveyor,  at  the  request  of  the 
plaintiff  and  said  Rau,  and  a  different  description  given  by 
him  of  the  land,  from  that  contained  in  the  former  survey 
bill,  and  the  land  stated  by  him  to  contain  thirty-one  and 
ninety-seven  one-hundredths  acres  only. 

After  said  survey,  and  on  Kovember  5th,  1869,  the  j^in- 
tiff  and  his  wifb  es^ecuted  and  delivered  to  said  Rau  another 
deed  of  said  land,  dated  April  24,  1869,  and  containing  a 
description  of  the  land  intended  to  be  conveyed,  according 
to  last  mentioned  survey,  and  intended  to  be  an  amended  or 
substituted  deed  for  the  former  deed,  which  had  not  been 
recorded. 

After  said  survey,  and  on  November  6,  1860,  the  plaintiff 
caused  a  full  covenant  deed  to  be  drawn,  in  form  of  a 
Qonveyanoe  of  said  land  by  defendant  to  plaintiff,  containing 
a  description  of  said  land  according  to  the  last  mentioned 
survey,  and  reciting  the  consideration  at  $1,278.80,  and 
that  the  land  contained  thirty-one  and  ninety-seven  one- 
hundredths  acrep,  and  being  without  the  qualification  *^  more 
or  leas,"  and  caused  the  same  to  be  tendered  to  defendant, 
with  a  demand  that  he  execute  the  same.  That  defendant 
refused  to  execute  said  deed,  and  has  refused  to  execute  any 
other  deed  of  said  land,  except  the  one  originally  tendered 
to  plaintiff. 

That  the  first  mentioned  survey  of  said  land  was  eiron^- 
eus  and  imperfect,  and  made  the  quantity  of  land  surveyed, 
being  the  land  described  in  said  contract,  greater  thait  the 
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actual  amount  by  nine  and  thirtj-one  one-hundredtlis  acres 
of  land. 

That  tlie  description  contained  in  the  deed  executed  bj 
defendant  for  delivery,  was  imperfect  and  erroneous  in  the 
same  particular  in  which  the  original  survey  was  erroneous, 
and  not  in  accordance  with  the  contract,  in  that  the  said 
lands  were  conveyed  with  the  qualifying  words  "  more  or 
less." 

That  said  deed,  tendered  to  defendant  to  be  executed,  con- 
tained a  correct  description  of  the  land  contracted  to  be  eon- 
yeyed,  and  was  proper  in  form,  and  correctly  recited  the 
consideration  which  should  have  been  paid  for  the  premises 
described. 

That  the  overpayment  in  consequence  af  the  original  error 
funounted  to  $372,  which  defendant  had  refused  to  pay  to 
plaintiff,  although  requested  so  to  do. 

The  referee  found,  as  conclusions  of  law,  1st,  That  the  plain- 
tiff was  entitled  to  judgment  for  a  deed  with  covenant  of  war 
ranty  from  the  defendant,  describing  the  lands  contracted 
to  be  conveyed  by  the  said  land  contract  according  to  the 
last  mentioned  survey,  without  any  qualification  by  the 
words  ^^  more  or  less,"  or  words  of  like  import,  and  requir- 
ing defendant  to  execute  such  deed  on  demand.  2d.  That 
there  was  due  from  defendant  to  plaintiff  said  sum  of  $879, 
and  interest  from  January  1st,  1869,  amounting  to  $417|W, 
for  which  amount  defendant  ^as  entitled  to  judgment,  and 
for  costs  of  the  action,  and  directed  judgment  accordingly. 

To  the  conclusions  and  findings  of  the  referee,  proper 
exceptions  were  taken. 

George  F*  Do^orthy  for  the  appellant. 

Bingham  <6  St^ens^  for  the  respondent. 

Present — ^MuLLnr,  P.  J.,  Johnson  and  TALcorr,  JJ. 

By  th^  CouFt-r-JoHNSONy  Jt  Upon  the  &ots  found  by  the 
fierce,  which  pe^m  to  be  abundimtly  supported  by  the  evi- 
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dence,  this  is  a  plain  case  of  money  paid  by  the  plaintiff 
under  a  mistake  in  regard  to  a  material  fact. 

In  every  such  case,  the  law  gives  the  party  so  paying  a 
remedy  by  action,  to  i\3cover  back  the  money,  as  money  had 
and  received  by  the  defendant  to  and  for  the  use  of  the 
plaintiff.  As  the  party  who  thus  receives  money  cannot  in 
equity  and  good  conscience  retain  iU  the  law  presumes  a 
promise  on  his  part  to  pay  it  over  to  the  party  justly  entitled 
to  it,  and  establishes  a  privity  between  them  as  matter  of 
law.  The  principle  is  elementary.  {The  Bank  of  Cam- 
tnerce  v.  The  Union  Bank,  3  N.  Y.,  230 ;  Boyer  v.  Pack^ 
2  Denio,  107 ;  Burr  v.  Veeder^  3  Wend.,  412 ;  Wheadon  v 
Olde,  20  Wend.,  17*,  176;  MowaU  y.  Wright,  1  id,  360; 
Canal  Bank  v.  Bank  of  Albany,  1  Hill.,  287.) 

What  the  defendant  was  legally  entitled  to  receive,  under 
his  contract  with  the  plaintiff*,  was  the  sum  of  forty  doUari 
per  acre  for  each  and  every  acre  contained  in  the  lots  men- 
tioned and  described  in  the  contract,  the  number  of  acres  to 
be  ascertained  by  an  accurate  survey  and  measurement  of  the 
lots  thus  described.  The  surveyor,  selected  by  the  parties  to 
survey,  measure  and  ascertain  the  number  of  acres,  made  a 
mistake,  either  in  his  measurement  or  computation  afterward, 
and  reported  to  the  parties  that  the  lots  contained  nine 
and  thirty-one  one-hundredths  acres  more  than  were  actually 
contained  therein. 

The  plaintiff  and  defendant,  both  supposing  and  believing 
the  survey  and  statement  of  the  surveyor  so  chosen  to  be 
correct,  acted  upon  it,  and  the  plaintiff  paid  and  the  defendant 
received  the  sum  of  forty  dollars  per  acre  for  the  entire  quan- 
tity thus  ascertained  and  reported  by  such  surveyor.  Both 
acted  in  good  faith  at  the  time,  and  were  equally  ignorant  of 
the  mistake  made  by  their  surveyor.  The  mistake  was  dis- 
covered afterward,  and  the  over-payment  then  became  money 
due  from  the  defendant  to  the  plaintiff,  by  operation  of  law, 
and  the  relation  of  debtor  and  creditor  was  established.  The 
mistake  was  made  by  the  surveyor ;  but  he  misled  the  parties. 
They  acted  under  the  sapposition  and  belief  that  he  had  made 


4 

1871.]  OP  THE  STATE  OF  NEW  YORK.  897 

BurbaDk  o.  Fay. 

• 

no  mistake.  His  mistake  thus  became  their  mistake.  In  this 
respect  the  case  is  quite  analogous  to  that  of  Bayer  v.  Paek 
{8ujpra\  where  a  third  person  had  been  employed  to  cast 
interest  upon  an  obligation  due,  and  payment  had  been  made 
according  to  his  computation,  upon  the  supposition  and  belief 
that  the  computation  had  been  made  upon  correct  principles. 
It  is  of  no  sort  of  consequence  that  the  plaintiff  had  taken 
possession  of  the  premises,  and  sold  and  conveyed  the  same 
before  the  error  or  mistake  of  the  first  surveyor  had  been 
discovered.  The  question  is,  how  much  was  actually  and 
legally  due  to  the  defendant  on  the  contract  when  the  final 
payment  was  made,  and  was  the  overplus  paid  by  the  plaintiff 
in  ignorance  and  under  a  mistake  as  to  the  true  quantity  and 
number  of  acres  of  land  ? 

The  plaintiff,  having  fulfilled  his  contract  by  paying  the 
whole  purchase-price,  is  entitled  to  a  deed  describing  the  land 
purchased  correctly,  either  by  metes  and  bounds  or  other 
description,  so  that  the  precise  piece  or  parcel  of  land  men- 
tioned and  described  in  the  contract  can  be  readily  traced  out, 
identified  and  ascertained  from  the  deed.  It  should  also  con- 
tain the  true  purchase-price  and  consideration ;  though  this  is 
not  absolutely  necessary. 

The  judgment  is  in  all  respects  right,  and  must  be  affirmed^ 
with  costs. 

Judgment  affirmed. 


GroE<  ff  W.  BuBBANK  and  others  v.  John  D.  Fay  and  others* 
t3EznBiua«  Term,  Fourth  Dspabtment,  September,  1871.) 

Title  b>  presuri  )tioii  is  restricted  to  sncli  rights  as  might  hare  been  created 
by  gitant  If  by  law  no  grant  of  a  right  conid  erer  be  rightfhUy  made,  no 
presmiiptlon  of  grant  arises  from  user,  and  the  right  cannot  rest  in  pre- 
scription. The  presumption  must  be  in  such  case  that  the  party  claim- 
ing by  user  held  only  by  such  right  as  might  haye  been  lawfully 
obtaint^ 

EMy  accordingly,  that  where  the  plaintifils  claimed  title  by  prescription  to 
the  vm  of  certain  waters  of  the  Erie  canal,  used  by  them  and  their 
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gf aaloro  for  the  purpose  of  a  priyate  basin,  uninterruptedly  and  under 
claim  of  right  for  more  than  forty  years,  upon  which  they  had  located 
mills,  the  use  of  which  depended  upon  the  communication  with  the  canal 
by  means  of  such  basin,  that  inasmuch  as  the  Constitution  ever  since 
1821  has  prohibited  the  legislature  from  selling  or  disposing  of  in  any 
way  any  portion  of  the  canals  of  the  State  (Const  of  1821,  art.  7,  §  10. 
Const  of  1846,  art  7,  §  6),  and  it  is  provided  by  the  Rerised  Statutes  (1 
R  S.,  248,  §177)  that  no  person  without  the  written  permission  of  a 
canal  commissioner  shall  construct  any  basin,  &c.,  on  any  canal,  and 
that  every  basin,  &c.,  so  constructed  shall  be  held  during  the  pleasure  of 
(he  canal  commissioners  and  subject  to  Hicir  control,  and  tlie  party  con- 
structing such  basin,  &c.,  without  permission  is  subject  to  a  penalty  (§ 
178)  and  the  destruction  thereof  at  his  own  expense,  these  provisions  hav- 
ing been  taken  from  the  Laws  of  1820;  that  the  presumption  was  that  the 
right  was  originally  taken  from  a  canal  commissioner,  and  subject  to  the* 
above  provisions  of  law. 
That  an  injunction  therefore,  restraining  a  catial  oommlssicmer  (torn  the 
obstruction  of  suck  basin,  pursuant  to  the  direotion  of  (ke  eanal  board, 
was  improper  and  rightly  dissolved. 

Appeal  from  order  dissolving  injunction.  The  action  was 
brought  for  the  purpose  of  enjoining  the  defendants  from 
closing  a  certain  basin,  known  as  Child's  basin,  situated  in 
the  city  of  Buffalo,  and  communicating  with  the  waters  of 
the  Erie  canaL  The  plaintiffs  were  proprietors  of  mill  seat 
lots,  situated  upon  the  basin,  and  alleged,  among  other 
things,  that  for  more  than  forty  years  the  basin  had  been 
used  in  common  by  the  proprietors  of  lots  adjacent  thereto, 
under  claim  of  right,  without  payrneat  of  rent  or  profits,  and 
that  the  same  had  been  a  common  way  for  all  the  proprietors 
of  mill  seat  lots  situated  thereon,  as  marked  and  laid  out 
upon  a  fnap  thereof  made  by  original  proprietors.  That  the 
defendants  were  proceeding  to  close  the  basin,  to  the 
^eat  and  irremediable  injury  of  the  plaintiffs,  who  had 
erected  valuable  buildings  for  milling  purposes  iqpon  such 
lots,  the  use  of  which  depended  upon  communication  With  the 
canal  by  means  of  the  basin.  That  the  defendant  Fay  was 
a  canal  commissioner,  in  charge  of  that  section  of  the  canal 
into  which  the  basin  entered ;  and  that  the  other  defendants 
were  acting  under  hip  orders,  and  that  their  acts  were  authoi< 


18'/;. J  OF  THE  STATE  OF  NEW  TORE.  899 

Borbank  «.  Fay. 


Sd^la^t-^a 


ized  by  the  eanal  board*    The  injunction  was  granted  npon 
the  verified  complaint. 

J.  C.  Cochrane,  for  the  appellant. 

ff.  B.  Sdden,  for  the  respondent. 

Present— Minxm,  P.  J.,  Johnson  and  Talootf,  J  J. 

« 

By  the  Conrt — ^Johnson,  J.  Whether  the  plaintiffs  were 
entitled  to  have  and  to  retain  their  injunction,  depends  upon 
the  question  whether  they  have  the  right,  as  against  the  State, 
to  hare  their  basin  connected  with  the  Erie  canal  by  an  open 
and  unobstructed  passage  from  one  to  the  other,  and  supplied 
with  water  from  the  waters  of  the  canal.  Thi»  right  must 
be  shown  by  the  complaint,  as  the  injunction  was  granted  on 
the  complaint  alone. 

The  plainti£&  allege  in  their  complaint,  on  information  an^ 
belief,  that  they  have  such  right  by  grant  and  prescription, 
which  cannot  be  taken  away  without  compensation,  and  that 
the  basin  could  not  be  closed  without  their  consent. 

This  allegation,  on  information  and  belief,  is  not  su£Scient 
to  entitle  the  plaintiffs  to  an  injunction.  The  fact  is,  how- 
ever, stated  with  sufScient  certainty  that  the  plaintiffs  and 
their  grantors  have  been  in  tlie  uninterrupted  use  of  the 
basin,  in  connection  with  the  canal  as  it  was  before  the  acts 
complained  of,  for  a  period  of  over  forty  years  under  claim 
of  right,  without  dispute  or  adverse  claim  by  any  other  party. 
If  this  fact  of  peaceable  occupancy,  under  claim  of  right,  for 
this  period,  is  ffuificient  to  raise  the  presumption  of  a  grant 
from  the  State  of  a  perfect  title  to  the  right,  the  injunction 
was  properly  granted,  and  should  have  been  retained.  At 
common  law,  title  by  prescription  could  not  be  made  to  land 
or  corporeal  hereditaments,  or  to  such  incorporeal  rights  as 
must  arise  by  matter  of  record,  but  was  restricted  t^  such 
things  as  might  be  created  by  grant.  The  right  must  be 
consistent   witli    the  presumption    of   a  grant.     (Best  on 
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Presump.,  88 ;  Co,  Litt.,  114  a/  FoxUy^s  Caee^  6  Coke,  109a/ 
Bouv.  Law  Die,  tit.  Prescription.)  If,  by  law,  no  grant  of 
the  right  could  ever  have  been  riglitfully  made,  no  presump- 
tion of  grant  arises,  and  the  right  cannot  rest  in  prescription. 
The  presumption  must  be,  in  such  case,  that  the  party  held 
by  such  right  only  as  might  have  been  lawfully  obtained. 

By  our  State  Constitution  the  legislature  has  been  pro- 
hibited, ever  since  1821,  from  selling,  or  disposing  of  in  any 
way,  any  portion  of  the  canals  of  the  State.  (Const,  of  1821, 
art.  7,  §  10 ;  Cons,  of  1846,  art.  7,  §  6.)  By  these  provisions 
of  the  organic  law,  it  was  ordained  that  the  canals  of  the 
State  should  remain  its  property  and  under  its  management 
forever.  By  the  Eevised  Statutes  (1  R.  S.,  248,  §  177),  itib 
provided  that  no  person,  without  the  written  permission  of  a 
canal  commissioner,  shall  construct  any  wharf,  basin  or  water- 
ing place  on  any  canal,  or  make  or  apply  any  device  what- 
ever for  the  purpose  of  taking  water  from  a  canal,  and  that 
every  wharf,  basin,  watering  place  or  device  constructed  with 
such  permission  shall  be  held  during  the  pleasure  of  the  cana". 
commissioners,  and  subject  to  their  control.  By  section  178 
of  the  same  statute,  every  person  constructing  any  such 
wharf,  bafein  or  device,  without  permission,  is  subjected  to  a 
penalty,  and  becomes  liable  to  have  his  construction  destroyed 
at  his  own  expense.  These  sections  were  incorporated  into 
the  Revised  Statutes  from  the  Laws  of  1820,  and  have  been 
in  force  ever  since  they  were  first  enacted.  The  legal  pre- 
sumption, therefore,  from  the  facts  alleged  positively  in  the 
complaint,  is  that  the  plaintiffs,  or  their  grantors,  took  their 
right  from  a  canal  commissioner,  and  such  right  only  as  he 
had  power  to  give,  and  that  such  right  has  ever  since  been 
held  and  enjoyed  under  such  iqaperfect  and  uncertain  tenure. 
The  complaint  shows  that  the  act  of  closing  the  basin  and  * 
cutting  it  off  from  the  canal  was  authorized  by  the  canal 
board;  that  the  defendant.  Fay,  is  a  canal  commissioner, 
having  charge  of  that  portion  of  the  canal,  and  that  the  other 
defendants  were  acting  under  his  orders. 

The  privilege  about  to  be  taken  away  by  the  acts  com 
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plamed  of  is  nndonbtedly  exceedingly  valuable  to  the  plain- 
tiffs, as  an  appurtenant  to  their  miUs  and  other  property ; 
but  it  is  their  misfortune  to  hold  it  by  such  a  precarious 
right.  The  acts  were  lawful  on  the  part  of  the  canal  com- 
missioner, and  the  motives  of  any  of  the  parties  acting  under 
him,  or  in  influencing  him  or  the  canal  board  to  act,  cannot 
be  inquired  into.  If  the  law  justifies  the  act,  the  motive  is 
of  no  consequence. 

The  injunction  was  properly  dissolved,  and  the  order  must 
be  affirmed,  with  costs  of  the  appeal. 

Order  affirmed. 


Anna  M.  Cook,  as  Administratrix  of  John  F.  Cook,  deceased, 
Appellant,  v.  The  New  York  Central  Railroad  Com- 
pany, Respondent. 

(General  Term,  Foxjrth  DEPARTMBirr,  September,  1871.) 

A  charge  to  the  Jury,  in  an  action  against  a  railroad  company  for  negli- 
gently causing  the  death  of  the  plaintijOT's  intestate  at  a  railroad  crossing 
in  a  city,  to  the  effect  that  even  if  it  appeared  that  the  signals  were  not 
given  for  the  entire  distance  required  hy  law,  it  would  not  necessarily 
follow  that  the  company  would  be  liable,  if  the  bell  was  run^^r  whistle 
sounded  for  such  a  distance  from  the  place  of  the  accident  as  fully  and 
fairly  to  give  the  deceased  timely  and  sufficient  wamiug  that  the  train 
was  approaching,  in  time  to  prevent  him  from  crossing  or  attempting  to 
cross  the  track,  sustained  as  correct. 

Evidence  is  inadmissible  in  such  action  to  show  an  agreement  between  the 
plaintiff  and  her  attorney  as  to  the  measure  of  his  compensation  and  the 
terms  on  -which  he  was  to  commence  and  prosecute  the  action  for  her  as 
such  attorney,  there  being  no  issue  in  respect  to  the  proper  parties  to  the 
action  and  no  other  issue  to  which  such  evidence  was  material. 

In  this  action  the  admission  of  such  evidence  was  held  to  be  sufficient 
ground  for  reversal  of  the  Judgment,  it  appearing  that  an  agreement  was 
made  for  compensation  out  of  the  amount  recovered,  on  the  ground  that 
such  evidence  tended  to  prejudice  the  mind  of  the  Jury  against  the 
defendant 

Testimony  of  a  deceased  witness  before  a  coroner's  inquest,  held  upon  the 
body  of  plaintiff's  intestate,  is  inadmissible  on  behalf  of  plaintiff  in  such 
action,  altiiough  it  appears  that  the  defendant  was  represented  by  counsel 
upon  such  inquest.  The  inquest  is  not  in  any  sense  an  action  or  Judicial 
proceeding  between  the  parties. 
Lansing — Vol.  V.      61 
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This  action  was  brought  under  the  stattite  for  negligently 
cansing  the  death  of  the  plaintiff's  intestate,  at  a  railroad 
crossing  in  the  city  of  Bnffiilo,  and  tried  before  the  court 
and  a  jury  at  the  Erie  county  circuity  in  January,  1868. 
TliG  plaintiff  proved,  to  maintain  the  issues  on  her  part,  that 
she  had  been  duly  appointed  administratrix  of  the  estate 
of  Ji)hn  F.  Cook,  deceased,  and  was  sworn  in  her  own 
behalf,  and  testified  among  other  things  aa  follows:  That 
John  F.  Cook,  her  husband,  was  killed  by  being  run  over  by 
the  ears  of  the  New  York  Central  railroad  at  the  croflsing  of 
its  road  at  Hamburg  street,  in  the  city  of  Buffalo,  on  the 
evening  of  the  17th  of  September,  1864.  On  cross-examinar 
tion  she  was  asked  by  the  counsel  for  the  defendant,  "  Did  you 
ever  make  a  contract  with  your  attorney  and  counsel  as  to  the 
terms  upon  which  he  should  prosecute  this  action  for  you  ?'' 
To  this  question  the  counsel  for  the  plaintiff  objected.  The 
justice  overruled  the  objection  and  admitted  the  question.  To 
which  ruling  the  counsel  for  the  plaintiff  excepted.  The 
witness  then  answered  that  she  had  made  a  written  agree- 
ment with  her  attorney  and  counsel  as  to  the  terms  under 
which  lie  should  prosecute  her  cause.  The  counsel  for  the 
plaintiff  then  insisted  the  writing  should  be  produced,  and 
that  parol  evidence  should  not  be  given  of  its  contents.  The 
justice  overruled  the  counsel  for  the  plaintiff,  and  directed 
the  witness  to  answer  the  question,  to  which  ruling  the  coun- 
sel for  the  plaintiff  excepted.  The  witness  then  answered  the 
question,  that  she  had  agreed  to  give  him  one-half  of  what 
should  be  recovered  in  the  case,  as  she  had  no  means  of  her 
own  to  carry  on  her  case. 

The  counsel  for  the  plaintiff  then  offered  to  prove  what 
John  Brennan,  who  drove  the  wagon,  in  which  deceased  was 
at  the  time  of  the  accident,  swore  to  before  the  coroner^s  jury 
holding  an  inquest  on  the  body  of  Cook,  stating  (which  was 
not  denied),  that  Brennan  was  killed  three  days  before  the 
first  trial  of  this  cause  by  an  accident,  after  he  had  been 
subpenaed  to  attend  that  trial  as  a  witness  for  the  plaintiff, 
and  tliat  the  defendant  was  represented  by  counsel  ou  the 
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inquest.  The  counsel  for  defendant  objected  to  such  evidence. 
The  court  sustained  the  objection,  and  the  counsel  for  tlie 
plaintiff  excepted. 

Evidence  was  given  in  behalf  of  the  plaintiff  tending  to 
show  that  the  flagman  whom  the  company  had  been 
accustomed  to  keep  at  this  crossing  for  many  years  was 
not  at  his  place ;  that  no  bell  was  rung  or  whistle  sounded, 
as  required  by  law ;  that  the  train,  which  was  backing  down, 
had  no  light  on  the  front  car ;  that  no  warning  was  given 
by  the  flagman  or  any  one  in  his  place ;  that  tlie  company 
were  running  their  cars  at  the  time  of  the  collision  at  a  greater 
rate  of  speed  than  six  miles  an  hour,  the  rate  of  speed  to 
which  they  were  limited  by  the  ordinance  of  the  city  of  Buf- 
falo, which  was  proven  and  read  to  the  jury.  The  defendants 
gave  evidence  tending  to  prove  that  neither  Brennan  nor 
Cook  gave  any  attention  to  tiie  approadiing  train ;  that  they 
might  have  seen  it  in  time  to  have  avoided  the  collision  had 
they  looked.  The  defendants  also  gave  evidence  tending  to 
prove  that  there  was  a  flagman  at  the  crossing ;  that  he  warned 
them  of  the  approach  of  the  train  in  time  to  liave  avoided  the 
collision ;  that  be  tried  to  stop  them  from  passing  over  the  track 
before  the  train  reached  the  street  on  which  they  were  travel- 
ing, and  that  Brennan  insisted  that  he  would  drive  over,  and 
struck  his  horse  and  passed  the  track  in  front  of  the  train,  so 
that  the  engine  struck  the  wagon  in  which  they  were,  throw- 
ing them  out,  and  passing  over  Cook  and  thus  causing  his  death. 
Evidence  was  also  given  in  behalf  of  the  plaintiff,  tending  to 
show  the  reverse  of  this  testimony. 

The  ju4ge  then  charged  the  jury,  among  other  things,  as 
follows:  "The  ordinance  of  the  city  has  been  read  to  you, 
which  prohibits  the  running  of  cars  within  the  ward  in 
which  this  injury  occurred  at  a  rate  exceeding  six  miles  an 
hour.  Persons  in  crossing  the  railroad  have  the  right  to 
assume  that  this  ordinance  will  be  observed  and  that  the 
railroad  company  will  propel  their  trains  at  no  greater  rate  of 
speed  than  the  ordinance  of  the  city  will  allow.  The  ordinance 
was  only  important  for  the  purpose  of  showing  what  particA 
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may  rely  upon  and  govern  their  conduct  accordingly."  To 
the  foregoing  instructions  the  counsel  for  the  plaintiff  did 
then  and  there  except,  and  to  each  and  every  proposition 
thereof. 

The  court  further  charged  the  jury  that  if  it  was  obvious 
from  the  evidence  in  the  case  that  the  signals  were  not 
given  for  the  entire  distance  required  by  law,  that  it 
would  not  necessarily  follow,  from  the  neglect  on  the  part  of 
the  persons  in  charge  of  the  train  to  ring  the  bell  for  the 
entire  distance  mentioned  in  the  statute,  that  the  railroad 
company  would  be  liable,  if  the  bell  was  rung  or  whistle 
sounded  for  such  a  distance  from  the  place  of  the  accident  as 
fully  and  fairly  to  give  the  deceased  and  the  person  with  him 
timely  and  sufficient  warning  that  the  train  was  approaching 
in  time  to  prevent  them  from  crossing  or  attempting  to  cross ; 
that  in  such  case  the  object  of  the  law  was  accomplished, 
which  was  to  give  the  traveler  sufficient  warning  of  the 
approach  of  a  train  to  enable  him  to  avoid  a  collision  with 
the  train .  And  if  after  receiving  such  warning  of  the  approach 
of  the  train  the  deceased  and  the  person  with  him  undertook 
to  cross  the  track  in  front  of  the  approaching  train,  when  the 
train  was  so  near  the  crossing  as  to  render  that  impracticable 
or  dangerous,  then  the  deceased  and  the  person  with  him  were 
negligent,  and  if  that  negligence  contributed  to  the  production 
of  the  death  of  the  intestate,  the  plaintiff  could  not  recover. 
To  this  instruction  the  counsel  for  the  plaintiff  excepted. 

The  jury  found  a  verdict  in  favor  of  the  defendant,  and  the 
court  directed  the  entry  of  an  order  that  the  exceptions  in 
this  case  be  heard  in  the  first  instance  at  the  General  Term. 

Joh/n  C.  SUynfy  for  the  plaintiff. 

A*  P.  Lani/ngj  for  the  defendants. 

Present — ^Mullik,  P.  *J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — Johnson,  J.  There  was  no  error  in  ^ 
charge  of  the  judge.    That  part  of  the  charge  in  respect  to 
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ringing  the  bell  and  sounding  the  whistle,  and  the  conduct  of 
the  person  injured  in  reference  to  such  signals,  is  in  exact 
accordance  with  the  rule  laid  down  in  Ha/oen%  v.  The  EHe 
Railway  Company  (41  N.  Y.,  296). 

In  respect  to  that  part  of  the  charge  on  the  subject  of  the 
city  ordinance  regulating  the  speed  of  trains,  the  first  branch 
of  it,  or  proposition,  is  certainly  correct,  and  the  exception  is 
general  "  to  each  and  every  proposition."  The  second  propo- 
sition is  not  erroneous,  on  the  face  of  it.  It  is  a  mere  genera, 
statement  that  the  ordinance  was  important  only  as  a  rule  for 
the  government  of  the  conduct  of  the  parties.  This,  of  course, 
includes  both  parties,  as  it  stands,  and  is  scarcely  subject  to 
verbal  criticism.  If  the  defendant's  counsel  desired  to  raise 
any  point  upon  it,  he  should  have  called  the  attention  of  the 
judge  more  particularly  to  the  subject,  and  specified  what  he 
regarded  as  erroneous  in  the  proposition,  and  how  he  desired 
to  have  the  rule  stated. 

The  ruling  admitting  evidence  on  the  subject  of  the  agree- 
ment between  the  plaintiff  and  her  attorney  as  to  the  measure 
of  his  compensation,  and  the  terms  on  which  he  was  to  com- 
mence and  prosecute  the  action  for  her,  as  such  attorney,  was 
undoubtedly  erroneous,  and  the  exception  is  well  taken,  unless 
we  can  see  that  the  plaintiff  could  not  have  been  prejudiced 
by  the  evidence.  That  the  evidence  was  wholly  irrelevant 
and  immaterial,  is  quite  clear.  There  was  no  issue  in  respect 
to  the  proper  parties  to  the  action ;  and  there  was  no  other 
issue  in  the  case  to  which  the  evidence  could  be  made  appli- 
cable. It  was  entirely  foreign  to  the  question,  whether  a 
cause  of  action  existed  in  the  plaintiff's  favor  against  the 
defendant.  The  evidence  being  irrelevant  and  immaterial, 
and  admitted  against  the  plaintiff's  objection,  upon  an  excep- 
tion duly  taken,  a  new  trial  is  to  be  granted,  unless  it  can  be 
clearly  seen  that  the  plaintiff  could  not  possibly  have  been 
prejudiced  by  the  ruling  and  the  improper  evidence.  {Faa"- 
meri  and  Ma/nufa^urers^  Bofik  v.  Whimfidd^  24  Wend.,  419.) 
CowEN,  J.,  in  that  case  says  that  if  the  court  can  see  that  the 
evidence  objected  to  must  necessarily  have  tended  in  favor  of 
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the  party  excepting,  '^  if  it  made  for  ]iim  in  its  own  nature,  or 
could  not  possibly  prejudice  bis  case,  that  might  be  an 
answer ;  but  so  long  as  the  chance  is  equal,  that  it  may  bays 
had  some  effect  one  way  or  the  other,  the  party  is  entitled  to 
the  benefit  of  the  principle  that  irrelevant  testimony  should 
be  shut  out  from  the  jury."  Here  the  eTidence  was  admitted 
as  relevant,  and  as  having  something  to  do  with  the  matter 
in  issue  which  the  jury  were  to  determine.  It  is  true,  th- 
jury  found  that  the  plaintiff  had  no  cause  of  action,  and  prob- 
ably upon  the  ground  that  the  injury  arose  from  the  careless- 
ness and  negligence  of  the  party  injured.  But  every  one  at 
all  familiar  with  trials  before  juries  knows  how  such  a  fact, 
as  the  one  given  in  evidence  here,  would  be  likely  to  operate 
on  the  minds  of  a  jury,  and  create  a  prejudice  and  bias 
against  both  the  party  and  the  attorney ;  and  the  court  can 
not  decently  pretend  to  be  ignorant  on  that  subject. 

The  chances  are  that  it  had  made  more  than  ^  a  feather's 
weight''  in  the  determination  of  the  issues  upon  the  merits. 
But  so  long  as  it  had,  or  may  have  had,  no  more  than  that,  as 
was  said  in  the  case  before  cited,  the  party  insisting  upcxi  hif 
exception  ''  is  entitled  to  his  neat  point  on  error." 

The  testimony  of  the  witness,  John  Brennan,  before  the 
coroner's  inquest,  was  properly  excluded.  The  inquest  was 
no  action  or  judicial  proceeding  between  these  parties  in  anj 
sense. 

But  for  the  error  in  the  other  ruling,  a  new  trial  must  be 
granted,  with  costs  to  abide  the  event. 

Judgment  accordingly. 
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AjiBBOSE  Spesby  et  al.,  Eespondents,  v.  Osin  H.  Eetnolds, 

Appellant. 

(General  Tsbic,  Third  Department,  Mat,  1872.) 

It  is  sufGlcieiit  to  confer  jurisdiction  of  the  defendant  upon  a  Justice  of  the 
peace,  in  the  case  of  a  summons  served  by  copy  only,  if  the  plaintiff 
appears  in  person  on  the  return  of  the  summons,  and  the  defendant,  by 
attorney,  who  does  not  proye  his  authority  to  appear,  and  issue  is  joined, 
and  the  case  acyoumed  by  consent  without  the  plaintiff*8  requiring  proof 
of  the  attorney's  authority,  or  objecting  to  the  absence  of  it  (Potter,  J., 
dissenting.) 

The  statute  (3  B.  S,,  233,  §  45)  does  not  make  any  distinction,  between  the 
proof  required  to  be  made  of  authority  to  appear  in  the  case  of  a  sum- 
mons personally  served,  and  of  one  served  by  leaving  copy  only.  In 
either  case,  such  authority  is  admitted  where  the  opposite  party  appears 
and  joins  issue  without  objection  to  the  absence  of  proof  of  it 

Wher?  the  summons  is  served  by  copy,  and  the  defendant  apiKsals  from  the 
Judgment  upon  errors  of  fact,  to  be  established  by  affidavits  and  other 
proofs  (Code,  §  806),  and  relies  on  want  of  authority  to  appear  for  him 
below,  he  must  show  the  f&ci  by  affidavits  or  testimony. 

This  action  was  brought  before  a  justice  of  the  peace. 
The  eummona  was  served  by  copy  only.  On  the  return  day, 
the  plaintiffs  appeared  in  person.  The  defendant  did  not 
appear  in  person,  but  one  Crandall  appeared  and  answered 
for  liim  as  his  attorney.  He  did  not  prove  his  authority  to 
appear  for  the  defendant,  and  the  plaintiffs  did  not  expressly 
admit  his  authority  to  appear  as  attorney  for  the  defendant, 
but  allowed  him  to  answer  the  complaint  without  objection ; 
and  then  such  attorney  and  the  plaintiffs  consented  that  the 
cause  should  be  adjourned  to  a  future  day,  and  upon  such 
consent  the  justice  adjourned  the  cause  to  the  day  agreed 
upon. 

On  the  adjourned  day  the  plaintiffs  appeared,  but  the 
defendant  did  not  appear,  either  in  person  or  by  attorney. 
The  plaintiffs  then  proved  the  cause  of  action  alleged  in  their 
complaint,  which  was  trespass  for  the  defendant's  cattle 
breaking  and  entering  the  plaintiffs'  close,  and  doing  damage 
therein.  The  justice  rendered  a  judgment  against  the  defend- 
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ant  for  forty-five  dollars  damages,  besides  costs.  The 
defendant  appealed  therefrom,  and  the  Cortland  County  Conrt 
affirmed  the  judgment,  and  the  defendant  appealed  from  the 
judgment  of  the  County  Court  to  this  court. 

-ST.  BdUardj  for  the  respondents. 

M,  M.  Waters^  for  the  appellant. 

Present — ^Miller,  P.  J.,  Potter  and  Baixx>H|  JJ. 

Balcom,  J.  The  defendant's  counsel  makes  the  point  that 
the  justice  of  the  peace  did  not  acquire  jurisdiction  of  the 
defendant  for  three  reasons:  1.  The  defendant  did  not  appear 
before  him;  2.  The  summons  was  served  by  copy  only;  3. 
Crandall,  who  appeared  for  the  defendant,  did  not,  in  any 
manner,  prove  his  authority  to  appear  for  him. 

It  is  provided  by  statute  that  in  a  justices'  court  "  Every 
defendant  in  a  suit,  except  persons  under  twenty-one  years  of 
age,  may  appear  and  defend  the  same  in  person,  or  by  attor- 
ney ;  but  where  a  warrant  shall  have  been  served  on  a 
defendant  and  returned,  no  further  proceedings  shall  be  had 
against  him  until  he  shall  have  personally  appeared  in  court" 
(2  R.  S.,  232,  §  41.)  Further :  "  The  authority  to  appear  by 
attorney  may  be  either  written  or  verbal,  and  shall,  in  all 
cases,  be  proved  either  by  the  attorney  himself,  or  other  com- 
petent testimony,  unless  admitted  by  the  opposite  party;  and 
the  justice  shall  not  permit  any  person  to  appear  as  attorney 
for  another  without  snch  proof  or  adcfiission."  (Id.,  p. 
233,  §  45.) 

The  plaintiff  admitted  the  authority  to  appear  of  Crandall, 
who  answered  for  the  defendant,  by  not  objecting  to  his  right 
to  appear,  and  by  allowing  him  to  answer  his  complaint  with« 
out  objection,  and  by  agreeing  with  him  upon  an  adjourn- 
ment  of  the  cause.     {Ackerman  v.  Finch^  15  Wend.,  652.) 

The  defendant's  counsel  admits  this  would  have  been  a 
good  appearance  tor  the  defendant,  and  would  have  conferred 
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jurisdiction  of  the  defendant  npon  the  justice  if  the  summons 
had  been  personally  served  on  him.  But  he  insists  that  it 
was  necessary  for  Orandall,  who  assumed  to  be  the  attorney 
of  the  defendant,  to  prove  his  authority  to  appear  in  the 
cause,  for  the  reason  that  the  summons  was  served  only  by 
copy. 

A  summons  may  be  served  by  copy.  (2  R.  S.,  228,  §  16.) 
The  defendant  may  appear  and  answer  on  the  return  day  of 
a  summons  thus  served.  (Id.,  §  18,  subdivision  2 ;  id.,  § 
11 ;  id.,  p.  233,  §  47.)  And  the  statute  does  not  require  an 
attorney,  -who  appears  for  the  defendant  on  the  return  day  of 
a  summons  so  served,  to  prove  his  authority  to  appear  when 
it  is  admitted  by  the  plaintiff.  The  plaintiff  may  admit  the 
authority  of  the  attorney,  who  appears  for  the  defendant, 
when  the  summons  has  been  served  only  by  copy,  as  well  as 
he  can  when  it  is  personally  served. 

The  fifth  ground  of  appeal  to  the  County  Court,  in  this 
case,  is  stated  as  follows,  to  wit :  '^  This  appeal  is  founded  on 
errors  of  fact  to  be  established  by  affidavits,  to  be  hereafter 
served,  and  on  other  proofs."  That  was  in  conformity  with 
a  clause  in  section  366  of  the  Code.  But  the  defendant  did 
not  make  and  serve  any  such  affidavits,  or  offer  any  other 
proof  in  the  County  Court  to  show  he  did  not  authorize  Cran- 
dall  to  appear  for  him,  as  his  attorney,  before  the  justice.  If 
the  defendant  had  offered  such  affidavits  or  other  proof  in  the 
County  Court,  the  plaintiff  would  have  had  an  opportunity  to 
prove  that  Crandall  had  authority  to  appear  for  the  defendant 
before  the  justice. 

I  am  of  the  opinion  the  defendant  had  no  other  ground  for 
appealing  from  the  judgment  of  the  justice  than  the  alleged 
error  of  fact,  which  he  should  have  proved  in  the  County 
Court  by  affidavits,  or  by  calling  witnesses  there,  as  he  might 
have  done  in  pursuance  of  section  366  of  the  Code.  And  the 
just  inference  is,  if  there  was  such  an  error  of  fact  as  is 
alleged  in  the  defendant's  notice  of  appeal,  he  would  have 
proved  it  in  the  County  Court. 

The  principle  stated  in  Hurd  v.  Beemcm  (8  How.,  254)^ 
Lansikq — Vol.  V.        52 
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Fitch  V.  DevUn  (15  Barb.,  47),  and  other  casee,  shows  that 
the  defendant  should  have  proved  his  alleged  error  of  fact,  if 
any  there  was,  in  the  County  Court 

I  think  it  is  very  clear  that  no  error  was  committed  by  the 
justice  in  allowing  Crandall  to  appear  as  attorney  for  the 
defendant  without  proving  that  he  was  authorized  to  appear 
for  him ;  for  the  reason  that  the  plaintiff  did  not  require  any 
fiucb  proof,  and  admitted  his  authority. 

For  these  reasons,  I  am  of  the  opinion  that  the  judgment 
of  the  County  Court,  ai&rming  that  of  the  justice,  should  be 
affirmed,  with  costs. 

Miller,  P.  J.  The  summons  issued  by  the  justice  against 
the  defendant  was  served  by  copy,  and  the  defendant  did  not 
appear  to  answer  it  personally,  but  another  person  assumed 
to  appear  for  him,  who  did  not  swear  to  or  prove  his  authority. 

This  is  claimed  to  be  error  by  the  defendant's  counsel,  and 
it  is  insisted  that,  by  reason  thereof,  the  justice  did  not  acquire 
jurisdiction.  By  the  Revised  Statutes  (vol.  2,  p.  233,  §  45) : 
"  The  authority  to  appear  by  attorney  may  be  either  written 
or  verbal,  and  shall,  in  all  cases,  be  proved  either  by  the 
attorney  himself,  or  other  competent  testimony,  unlesB 
adrmtted  hy  the  oppoeits  jxwty ;  and  the  justice  shall  not 
admit  any  person  to  appear  for  another  without  such  proof 
or  admission." 

It  will  be  seen  by  a  dose  perusal  of  this  provision  that  thci 
proof  of  authority  may  be  waived  by  an  admission  of  the 
"  opposite  party."  The  opposite  party  is  under  no  obligatiou 
to  object  to  the  want  of  authority  or  to  require  proof  of  the 
tame,  and,  by  failing  to  do  this,  virtually  concedes  the  right 
of  the  person  claiming  to  appear.  The  omission  to  objci^ 
was  an  admission  of  the  authority.  In  Ack^rmom  v*  Finch 
(16  Wend.,  652)  it  was  held  that  the  justice  was  not  bound 
to  require  proof  of  the  authority  of  the  person  who  claims  to 
appear  as  attorney  for  one  of  the  parties,  if  the  oth^  party 
does  not  object,  and  that  non-objection  must  be  received  for 
admission^  within  the  meaning  of  the  statute.    Tb^  fact  that 
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the  summons  in  this  case  was  served  by  copj  does  not,  in  mj 
opinion,  prevent  the  application  of  the  r«le  laid  down  in  the 
case  last  cited.  The  same  provision  of  the  statate  is  applica- 
ble, and  np  distinction  exists  between  this  and  a  case  where 
the  sammons  is  personally  served. 

The  defendant  relies  upon  MiUer  v.  Larmon  (38  How., 
417).  It  does  not  distinctly  appear  whether  there  was  any 
issue  of  fisu^t  in  this  case.  If  there  was  not,  then  the  rule 
laid  down  is  in  conflict  with  the  case  last  dted,  which  must 
be  held  to  be  the  law  until  questioned  by  a  tribunal  of  at 
least  equal  authority. 

Upon  the  return  of  the  justice,  from  which  it  appears  that 
the  person  who  appeared  for  the  defendant  neither  proved  nor 
swore  to  his  authority,  there  was  no  legal  error  which  author- 
izes a  reversal  of  the  judgment.  The  defendant,  in  the 
notice  of  appeal,  claims,  however,  to  reverse  the  judgment 
for  errors  of  fact  to  be  established  by  affidavits. 

Where  the  appeal  is  founded  upon  such  an  allegation,  the 
appellant  must  serve  affidavits  upon  the  opposite  party,  and 
the  latter  must  have  an  opportunity  to  respond  and  contest 
the  matter,  as  provided  in  section  366  of  the  Code.  (See 
Lynch  V.  McBethy  7  How.,  113;  Surd  v.  Beeman^  8  id., 
264 ;  FUch  v.  Deolm,  15  Barb.,  47 ;  2  Wait's  L.  &  P.,  867.) 
Such  a  course  has  not  been  followed  in  this  case.  The  return 
does  not  show  that  any  affidavit  was  served  upon  the  opposite 
party,  or  any  proof  taken  to  show  that  the  person  appearing 
had  no  authority.  No  such  issue  was  made  or  tried  in  any 
manner.  The  affidavit  of  the  defendant  to  procure  an 
amended  return  was  not  served,  and  is  not  sufficient  to  estab- 
lish any  such  fact.  There  is,  therefore,  an  entire  absence  of 
proof  of  the  fact  alleged,  and  a  fiiilure  to  establiah  that 
there  was  no  authority  to  appear  for  the  defendant  before 
the  justice. 

If  the  views  expressed  are  correct,  then  there  was  no  error, 
»nd  the  judgment  of  the  County  Court  must  be  affirmed. 

PoTTEB,  J.  (dissenting).    It  is  conceded  law,  that  inferior 
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jurisdictions,  like  Justices'  Courts,  are  confined  strictly  to  the 
authority  given  them.  They  take  nothing  by  implication, 
and  must  show  the  power  expressly  giveuj  in  every  instance. 
Jurisdiction  can  always  be  inquired  into  in  their  proceedings, 
directly  or  collaterally.  They  must  not  only  have  jurisdic- 
tion over  the  subject-matter  of  the  proceeding,  but  must 
acquire  jurisdiction  over  the  person  of  a  defendant,  of  whose 
person  or  property  they  take  cognizance.  Their  proceeding 
would  be  void,  though  they  obtained  jurisdiction  over  the 
subject-matter,  if  they  failed  to  obtain  jurisdiction,  also,  over 
the  person ;  and  this  jurisdiction  they  can  only  acquire  by  the 
method  prescribed  by  law.  It  is  a  cardinal  principle  in 
the  administration  of  justice,  that  no  man  can  be  condemned, 
or  be  divested  of  his  right  or  his  estate,  until  he  has  had  an 
opportunity  of  being  heard.  {BuUymore  v.  Cooper^  46  !N. 
T.,  241,  242.)  The  justice  must  acquire  jurisdiction  over 
his  person,  either  by  the  personal  service  of  process,  or  in 
some  other  way,  lyy  the  consent  of  the  defendant^  and  no  person 
without  his  authority  can  confer  jurisdiction  on  the  justice 
to  proceed,  so  as  to  bind  his  person  or  property ;  and  if  judg- 
ment be  rendered  against  him  before  jurisdiction  is  so 
acquired,  the  judgment  will  be  as  utterly  void  as  if  the  jus- 
tice had  proceeded  without  process,  or  as  if  the  subject-mat- 
ter was  not  within  his  cognizance.  {Borden  v.  JFitch,  16 
Johns.,  121 ;  Bigelow  v.  Steams,  19  id.,  39;  Mills  v.  Martin, 
id.,  7 ;  Bloom  v.  Burdick,  1  Hill,  139 ;  Wright  v.  Douglass, 
10  Barb.,  110.)  A  party  against  whom  such  a  void  judgment 
has  been  obtained  may,  at  his  option,  treat  the  proceeding  as 
a  nullity,  or  he  may  appeal  and  have  it  corrected  by  a  higher 
court,  and  the  appeal,  if  taken,  gives  no  life  to  the  proceeding ; 
he  may  also  treat  it  as  void,  and  sue  every  person  as  a  tres- 
passer who  interferes  with  his  rights  under  the  judgment. 
{Harrington  v.  The  People,  6  Barb.,  610.)  Nor,  if  he 
appeals,  on  the  ground  of  error  in  &ct,  is  he  obliged  to 
hazard  his  rights,  and  get  up  an  issue  of  fact,  to  try  such 
issue  upon  affidavits.  Though  he  may  do  so,  he  is  not  limited 
to  that  remedy,  nor  does  one  remedy  merge  the  other. 


1872.]  OP  THE  STATE  OF  NEW  YORK.  418 

Sperry  «.  Reynolds. 

In  this  case,  no  summons  was  personally  served  upon  the 
defendant ;  no  jurisdiction  was  obtained  of  his  person  in  that 
way.  How,  then,  did  the  justice  get  jurisdiction  of  his  per^ 
son  BO  as  to  proceed  to  give  judgment?  !No  stranger  could 
confer  it.  The  defendant  did  not  give  the  justice  authority. 
The  plaintiff  could  not,  by  any  consent  of  his,  confer  juris- 
diction of  the  person  of  the  defendant.  Until  the  justice 
obtained  it,  in  some  way,  he  could  not  proceed  one  step,  not 
even  to  allow  a  stranger  to  appear  for  him.  The  statnte 
forbids  him  to  permit  any  person  to  appear  for  him  with- 
out  proof  of  his  authority.  The  service  of  a  summons  by 
copy  added  nothing  to  his  jurisdiction  of  the  person ; 
as  well  might  the  plaintiff  and  some  convenient  friend  have 
appeared  before  the  justice  without  the  issuing  of  the  sum- 
mons; as  it  was,  the  plaintiff  and  a  stranger  to  the  case 
admitted  the  defendant  to  be  in  court,  —  the  plaintiff  for 
himself,  and,  perhaps,  his  friend  for  the  defendant.  They 
fixed  up  an  issue.  If  jurisdiction  and  judgments  can  be 
obtained  in  this  way,  there  is  a  door  open  for  immeasurable 
mischief.  It  would  be  monstrous,  indeed,  if  a  party  should 
be  subjected  to  judgments  obtained  against  him  in  this  way. 
Instead  of  the  statute  being  a  protection,  it  then  becomes  a 
skillful  man-trap,  and  instrument  of  fraud,  mischief  and  injus- 
tice in  the  hands  of  unscrupulous  and  designing  men. 

But  it  is  said,  the  letter  of  the  statute  provides  for  such  an 
appearance  (§  43  of  the  justices'  act),  "  if  admitted  by  the 
plaintiff."  Such  is,  indeed,  the  letter;  but  when,  by  this 
letter,  does  it  apply?  when  may  the  plaintiff  admit  this? 
when  the  justice  has  jurisdiction  to  act  and  to  allow  it  to  be 
done,  but  not  before ;  or  when  the  justice  has  jurisdiction  of 
the  defendant's  person,  by  the  personal  service  of  a  summons. 
It  is  little  short  of  an  absurdity,  in  my  view,  to  hold  the 
reasonable  construction  of  that  statute  to  be,  that  whenever 
a  plaintiff  appears  in  a  justice's  court,  and  can  find  some 
one,  perhaps  a  chosen  friend,  to  appear  for  a  defendant,  whose 
authority  the  plaintiff  shall  admit,  that  jurisdiction  is  then  con- 
ferred upon  the  justice  over  the  person  of  whatever  defend- 
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ant  the  plaintiff  or  persons  so  in  conrt  shall  select  and  name, 
and  that  he  can  then  proceed  to  enter  a  valid  jadgmeut 
against  him. 

It  would  be  a  far  safer  rale  to  let  the  defendant  admit 
jurisdiction  over  his  person,  than  to  allow  the  plaintiff  to  do 
it,  or  even  a  stranger  who  may  be  acting  in  collusion  with 
the  plaintiff.    Jurisdiction  is  not  obtained  in  that  way. 

For  what  purpose,  then,  was  the  statute  enacted  ?  It  cer- 
tainly requires  great  particularity  in  the  time  of  giving  notice 
to  a  defendant,  of  the  manner  of  serving  the  process  on  him, 
of  the  return  of  the  constable  on  the  process,  of  the  time 
which  the  justice  ahall  wait  after  the  hour  appointed.  Was 
it  not  to  protect  the  defendant  in  his  rights  i  Is  not  all  this 
precaution  necessaiy ;  is  it  not  demanded,  before  jurisdiction 
of  the  person  is  obtained  by  the  justice }  What  a  useless,  a 
worse  tlian  useless  enactment  is  this,  with  all  the  apparent 
guards  thrown  around  it,  that  can  be  so  easily  avoided  and 
evaded.  Taking  the  claimed  construction  to  be  sound,  there 
is  no  individual  protection  at  all  in  this  statute.  Its  lan- 
guage ifi  a  sham ;  its  protection  a  false  pretence,  and  valid 
proceedings  under  it  may  be  secured  by  a  &rce. 

But  by  a  true  construction  of  this  statute,  according  to  its 
spirit  and  intent,  it  is  safe,  sound  and  protective.  K  it  is 
applied  to  a  case  where  the  justice  has  obtained  jurisdiction 
of  the  person  of  a  defendant  by  personal  service  of  a  sum- 
mons duly  returned,  then,  whether  the  defendant  appeans  or 
not,  the  justice  has  jurisdiction  as  much  as  if  the  defendant 
was  present.  It  is  the  defendant's  own  fault  if  he  does  not 
appear.  The  justice,  having  waited  his  hour,  has  then  power 
to  proceed,  when  the  plaintiff  is  ready. 

The  justice's  acts,  then,  are  not  void,  no  matter  what  errors 
of  law  he  may  commit ;  they  are  only  voidable,  if  erroneous. 
The  admission,  then,  of  a  party  to  appear  for  the  defendant, 
without  proof,  would  only  be  voidable,  because  the  justice  has 
acquired  jurisdiction.  If  such  an  attorney,  then,  appeared 
without  authority,  the  defendant,  on  appeal,  could,  upon  an 
issue  of  fact  denying  the  authority,  have  that   issue  tried. 
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This  is  the  case  provided  for  in  section  866  of  the  Code,  and  in 
ffurd  V.  Beman  (8  How.  Pr.,  254) ;  Zynds  v.  McBeth  (7  id,, 
113) ;  but,  more  especially,  Fttoh  v.  Devlin  (15  Barb.,  47). 
In  this  ^ast  cited  case,  the  ennimons  was  returned  personally 
served,  which  gave  the  justice  jurisdiction  to  act,  and  the 
Supre'.\e  Court,  upon  an  issue  of  fact  that  the  summons  was 
not  personally  served,  joined  upon  a£Sdavits,  on  w^hich  it  being 
found  that  the  sumhions  was  not  personally  served,  held  the 
judgment  should  be  reversed.  The  judgment  before  the  jus- 
tice, in  that  case,  however,  was  not  void,  but  voidable.  These 
cases  prove  nothing  upon  the  subject  of  jurisdiction  ;  but  only 
that  the  defendant  might  have  had  an  issue  of  fact,  upon  the 
question  of  authority  of  the  attorney  who  assumed  to  appear, 
tried  upon  affidavit.  But,  as  he  also  appealed  upon  the  error 
of  law,  he  was  not  bound  to  hazard  costs  and  to  proceed  upon 
the  ifisue  of  &ct ;  his  safe  ground  was  to  proceed  upon  the 
law. 

The  prevailing  opinions  in  this  case  are  based  upon  the  case 
of  A  olcerman  v.  Finch  (15  Wend.,  652).  The  most  super- 
ficial reading  of  that  case  will,  I  think,  show  that  it  does  not 
meet  the  point  at  alL  There  was  no  question  in  tliat  case,  as 
here,  that  the  summons  was  not  personally  served.  There 
was  no  question  there,  as  here,  that  the  justice  did  not  have 
jurisdiction  of  the  person  of  the  defendant.  It  was  only 
claimed  that  there  was  error  in  permitting  attorneys  to  appear 
without  proving  their  authority.  Neither  of  the  parties  in 
that  case  appeared  in  person.  The  defendant  sued  out  a  writ 
of  certiorari,  and  alleged,  among  other  things,  as  error,  that 
no  authority  of  the  attorneys  on  either  side  was  proved  before 
the  justice.  The  court  properly  held  that,  as  Ackerman,  the 
defendant  below,  had  adopted  the  acts  of  his  own  attorney 
beforo  the  justice,  he  had  ratified  his  acts  and  could  not  com- 
plain ;  and  as  his  attorney  before  the  justice  made  no  objec- 
tion in  the  justice's  court  to  the  plaintiff's  attorney,  he  had 
waived  the  objection,  which  was  equivalent  to  admitting  it. 
But  CowEN,  J.,  who  delivered  the  opinion  in  that  case,  fol- 
lows this  by  a  remark  most  fatal  to  making  that  case  authority 
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in  the  case  before  ns.  He  says:  '^This  statute,  requiring 
proof,  was  passed  for  the  benefit  of  the  opposite  party."  Who 
is  the  opposite  party  ?  Before  the  justice,  in  the  case  before 
ns,  the  plaintifP  had  nothing  to  fear ;  he  was  there  in  person. 
The  defendant,  who  had  not  been  brought  into  court,  was  the 
opposite  party,  and  he  needed  the  secarity  which  this  statute 
confers.  In  such  a  case,  the  justice,  whose  duty  it  was  to 
protect  him,  who  had  no  right  to  assume  jurisdiction  over  his 
person  except  in  the  manner  prescribed  by  law,  allowed  the 
plaintiff,  in  effect,  to  bring  the  defendant  into  court  by  an 
admission.  I  think  this  cannot  be  legally  done.  This  I  hold 
to  be  error.  Suppose  the  defendant,  whose  property  should 
be  taken  under  this  judgment  before  the  justice,  should  sue 
the  justice  and  party  in  trespass :  To  defend  this,  this  judg- 
ment, as  it  is  returned,  should  be  set  up  as  a  defence.  The 
law  requires  the  parties  to  show  that  the  justice  acquired 
jurisdiction.  Standing  upon  this  record  alone  is  the  test  of 
the  validity  of  that  judgment.  Tlie  justice  acquired  no  juris- 
diction by  the  process.  The  plaintiff  acquired  none  but  by 
his  own  admission. 

The  judgment  entered  I  hold  to  be  void,  in  both  the  County 
Court  and  Justice's  Court,  and  think  they  should  be  reversed. 

Judgment  affirmed. 


Elizabicth  S.  Newton,  Appellant,  v.  Oliver  Pobteb,  Hab 
BIS  C.  MiKEB,  William  H.  Wabben  et  al.,  Respondents. 

(General  Term,  Tmnn  Departkent,  March,  1872.) 

Where  attomeys-at-law  received  notes  and  a  mortgage  of  real  estate  from 
parties  who  had  taken  them  as  security  for  the  loan  of  moneys  realized 
upon  sale  of  bonds  which  they  had  stolen,  and  so  received  them  as 
indemnity  for  legal  services  in  defending  the  assignees  in  civil  and  crimi- 
nal proceedings  growing  out  of  the  larceny, — HM,  that  they  were  liable  j 
to  the  owners  of  the  bonds  for  the  proceeds  of  the  securities  received, 
beyond  the  value  of  services  rendered  previously  to  notice  of  the  lact  that 
the  notes  and  mortgage  represented  moneys  realized  flrom  the  stolen  bonds* 
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Tbib  is  HD  appeal  from  a  judgment  entered  upon  the  find- 
ings and  decision  of  one  of  the  justices  of  this  court,  in  an 
action  tried  before  him  at  Special  Term,  without  a  jury. 
None  of  the  evidence  is  set  forth  in  the  case,  both  parties 
acquiescing  in  the  findings  of  facts  by  the  judge,  which 
are,  in  substance,  as  follows:  One  Elizabeth  Newton,  of 
Homer,  Cortland  county,  was,  in  November,  1868,  the  owner 
of  government  and  other  bonds  to  the  amount  of  $14,000,  and 
she  died  on  the  16th  of  that  month,  leaving  the  plaintiff  in 
this  action  her  only  child  and  heir-at-law,  who,  with  her  hus- 
band, Charles  O.  Newton,  were  appointed  her  administratrix 
and  administrator. 

These  bonds  came  to  the  personal  care,  custody  and  con- 
trol of  the  plaintiff,  and  were  treated  as  her  prop^y,  though 
no  transfer  in  form  had  been  made,  nor  had  any  settlement 
been  made  of  the  estate  of  the  deceased. 

In  March,  1869,  these  bonds  were  stolen  from  the  plain- 
tiff by  one  George  Warner,  whose  wife,  Cordelia,  took  them 
to  William  E.  Warner,  the  brother  of  her  husband,  living  at 
Newark,  Wayne  county.  William,  knowing  them  to  be  stolen, 
three  days  afterward,  took  them  and  delivered  them  to  one 
Alfred  D.  Lusk  (another  of  the  defendants),  for  the  purpose  of 
having  them  sold.  Lusk,  knowing  them  to  be  stolen,  soon  after, 
with  the  consent  of  the  two  Warners,  George  and  William, 
sold  and  converted  them  into  money,  except  about  $2,500  of 
them,  which  he  at  first  hid,  but  afterward  restored  to  plain- 
tiff. Lusk  realized  on  the  sale  about  $12,600,  which  he 
divided  into  three  parts,  giving  one-third  to  George  and  one- 
third  to  William  E.  Warner,  and  kept  one>third  himself; 
$1,000  of  this,  Lusk  subsequently  restored  to  plaintiff;  the 
remainder,  $S,200,  he  has  kept. 

It  does  not  appear  in  the  findings  what  disposition  George 
Warner  made  of  his  portion,  except  of  $1,963.  William  E.  War- 
ner loaned  out  his  division  of  the  stolen  proceeds,  in  notes  and 
obli^cations,  to  various  individuals,  who  are  named,  generally  in 
nnall  amounts.  This  $1,963  George  let  to  one  Dan.  K.  Low, 
fether  of  his  wife,  with  which  sum  said  Low  took  the  assign 
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ment  of  a  mortgage,  and,  in  December,  1869,  Low  assigned 
this  mortgage  to  Cordelia  Warner  (one  of  the  defendants), 
the  wife  of  George,  without  consideratiori  received.    Oor 
delia  Warner,  by  an  assignment,  on  the  27tn  uannaiy,  1870, 
transferred  this  mortgage    to  Oliver  Porter  (one   of  the 
defendants),  though   the  assignment  was  antedated,  .\s  of 
the  date  of  January  11th,  1870.     This  last  assignment  was 
made  under  the  agreement  between  Porter  and  Cordelia, 
that  Porter  should  hold   it  as  a  security  to  enable  him 
to  procure  bail  for  her  husband,   George,  who   was  then 
arrested  on  the  charge  of  stealing  the  bonds  of  the  plaintiff, 
and  also  for  Cordelia,  arrested  on  a  like  charge ;  and  that  out 
of  'the  funds  to  be  collected  thereon,  the  said  Porter,  who  is 
an   attorney  and  counselor-at-law,  was  to  be  paid  his  costs 
and  disbursements,  and  counsel  fees  for  defending  George 
and  Cordelia  on  said  charges,  in  all  the  courts  wherein  thej 
might  need  assistance ;  and  also  for  defending  a  civil  action 
that  the  plaintiff  had  brought  against  them  and  others,  in 
regard  to  the  avails  of  said  bonds.     Porter  received  full  pay- 
ment on  the  bond  and  mortgage,  amounting,  with  interest, 
after  deducting  fifty  dollars  for  expenses  and  costs  of  the 
assigT\ment,  to  $2,085.05. 

Before  the  day  on  which  Porter  took  this  assignment, 
which  was  27th  January,  1870,  he  had  notice  that  it  was 
purchased  with  money,  the  avails  of  the  said  stolen  bonds, 
though  his  negotiation  in  relation  to  the  taking  of  it  was  on 
the  11th  of  January,  at  which  time  he  had  no  notice. 

On  the  19th  of  January,  1870,  Porter  also  received  from 
one  A.  R.  Warren  a  note  against  one  Knapp  of  $150,  which 
was  given  for  money  loaned  by  Wm.  E.  Warner  from  the 
proceeds  of  these  bonds.  Porter  received  this  note  for  the 
same  purpose  as  the  mortgage,  but  without  notice^  at  the  time 
he  took  it,  that  tlie  same  was  taken  from  the  avails  of  the 
bonds,  but  the  note  was  past  duo. 

Out  of  the  moneys  received  by  Porter  on  the  bond 
and  mortgage,  he  deposited  $1,000  in  the  First  National 
Bank  of   Cortland    (also  one    of  the    defendants),    where 
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it  was  received  in  the  ordinary  course  of  basiness,  with- 
out any  notice  by  the  bank  of  the  source  from  whence 
it  came.  This  $1,000  Porter  deposited  to  the  credit 
of  Thomas  Keaton  (another  defendant),  president  of  said 
bank,  who  then  gave  a  check  on  said  bank  to  Porter  of 
$1,000,  payable  to  Porter's  order.  Porter  then  procured  one 
Daniel  Sperry  (another  defendant)  to  become  bail  in  the  sum 
of  $1,000  for  the  appearance  of  Cordelia,  she  having  then 
been  indicted  for  stealing,  or  being  accessory  to  the  stealing 
of  said  bonds ;  and  he  indorsed  over  the  said  $1,000  check  to 
Sperry,  which  Sperry  took,  and  now  holds  as  security  in  good 
faith,  without  notice  of  the  source  from  whence  it  came. 

The  defendants,  William  H.  Warren  and  Harris  0.  Miner, 
were  also  attorneys  and  coimselors-at-law,  and  were  also 
employed  to  defend  the  said  Oeorge  and  Cordelia  in  the 
criminal  and  civil  actions,  and  they  received  from  William 
£.  Warner  various  notes  and  obligations  as  security  in  good 
faith  without  notice  of  any  defence  thereto  (except  two  notes 
of  Haight  and  Lusk,  amounting  to  about  $206,  which  were 
past  due). 

.On  the  24:th  of  January,  1870,  Porter,  Miner  and  Warren 
received  notice  from  what  source  the  notes  and  mortgage 
arose.  After  that  date,  and  with  that  notice.  Miner  and  War- 
ren divided  the  notes  they  had  taken  between  them ;  Warren 
realizing  $1,459.  This  included,  the  overdue  notes  of  Haight 
and  Lusk ;  and  Miner  received  $1,316.65. 

About  the  20th  of  January,  1870,  William  E.,  George  and 
Cordelia  Warner  employed  Porter,  Miner  and  Warren  as 
counsel  to  defend  them  in  said  matter,  and  they,  P.,  M.  and 
W.,  were  to  employ  another  counsel  to  assist  them,  and  pay 
him ;  and,  in  consideration  of  this  imdertaking,  William  K 
Warner  agreed  to  turn  out  to  Miner  and  Warren  the  notes 
aforesaid,  which  he  gave  them  directions  to  go  and  get,  and 
which  they,  afterward,  received ;  and  it  was  also  agreed  that 
out  of  what  Miner  and  Warren  received  on  the  notes,  they 
M'ere  to  pay  themselves  and  Porter  whatever  costs,  difr 
hursements  and  counsel  fees  they  incurred,  or  became  liable 
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for,  in  defending  William  E.  Warner,  or  any  of  the  family, 
in  the  litigation  arising  out  of  the  alleged  bond  robbery,  and 
if  there  shonld  be  any  eurplas,  they  should  pay  that  back  to 
William. 

Charles  O.  Newton,  one  of  the  plaintiffs,  with  the  assent 
of  his  wife,  made  criminal  complaints  against  William,  Greorge 
and  Cordelia  Warner,  and  Alfred  Lusk,  for  stealing,  and 
receiving  and  selling  the  said  bonds ;  and  indictments  were 
foand  against  them,  and  Oeoi^  has  been  tried,  convicted 
and  sent  to  State  prison. 

On  the  5th  of  April,  1870,  William  E.  Warner  assigned  to 
plaintiff  all  the  notes,  etc.,  he  had  delivered  to  Miner  and 
Warren,  which  assignment  was  accepted. 

On  the  21st  of  January,  1870,  plaintiff  commenced  a  civil 
action  against  the  Warners,  Lusk  and  others,  to  recover  the 
value  of  said  bonds,  and  asked  for  an  injunction  to  restrain 
them  from  disposing  of  the  same.  A  verified  copy  of  this 
complaint  came  to  the  hands  of  Porter,  Miner  and  Warren, 
on  or  before  the  24th  day  of  January,  1870 ;  and  also  a  copy 
of  the  evidence  that  had  been  taken,  on  the  examination 
before  the  magistrate  of  William,  George  and  Cordelia  War- 
ner, as  to  the  source  from  which  the  aforesaid  securities  came. 

It  is  then  found  that  the  value  of  tlie  services  of  each  of  the 
said  counsel.  Porter,  Miner  and  Warren,  including  disburso- 
ments  and  liabilities,  was  $269 ;  that,  deducting  lliese  aums, 
would  leave  in  the  hands  of  Warren  $1,085.82,  and  in  the 
hands  of  Miner  $1,180.28.  Upon  this  state  of  facts,  the 
judge  finds  as  follows : 

^*  My  conclusions  of  law  are,  that,  except  as  to  the  mortgage, 
and  the  two  Haight  and  Lusk  notes,  the  defendants  Porter, 
Miner  and  Warren  received  those  notes  &r  a  valuable  consid- 
eration and  in  good  faith. 

^  That  they  are  entitled  to  be  paid,  out  of  the  notes  thus 
received,  their  disbursements  and  services  performed,  and  lia- 
bilities created  by  them  (as  a  consideration  for  the  noteB\ 
before  the  24th  day  of  January,  1870,  when  the  action  wae 
commeneed  by  plaintiff  against  Lusk  and  others.      As  to 
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what  was  by  them  paid  oat  and  services  performed  and 
liabilities  created  i^fler  that  time,  they  were  not  holders  or 
receivers  of  such  property  in  good  faith,  and  were  not  entitled 
to  be  paid.  But  these  bonds  having  been  stolen  and  sold  by 
the  felons,  and  the  mopeys  arising  therefrom  invested,  no 
trust  is  created  or  can  be  implied  as  to  the  securities  taken 
therefor,  in  the  hands  of  the  defendants  Porter,  "Warren, 
Miner,  Thomas  Keator,  The  First  National  Bank  of  Cortland, 
or  Speriy,  for  the  benefit  or  in  favor  of  this  plaintiff.  There- 
fore, no  cause  of  action  is  established  against  them ;  that  the 
complaint  should  be  dismissed  as  to  Porter,  Warren  and 
Miner,  with  costs.  The  other  of  said  defendants  having  been 
served  with  notice  that  no  personal  claim  was  made  against 
them,  the  complaint  shonld  be  dismissed  as  to  them  without 
eosts. 

"The  defendants,  George  Warner,  Cordelia  Warner  and 
Dan.  E.  Low,  have  not  defended,  but,  as  a  prior  action  has 
been  tried  and  decided  as  tq  them  of  the  same  nature,  it 
would  be  improper  to  order  judgment  against  them  in  this 
ease.  It  is  therefore  dismissed  as  to  them  without  costs ;  that 
the  injunctions  granted  in  this  action  should  be  dissolved." 

C.  B.  Sedgwieh^  for  the  appellant 

OU/oer  Porter^  for  the  respondent. 

Present — Milleb,  F.  J.,  Pottes  and  Balook,  JJ. 

PoTTEB,  J.  With  great  deference  and  respect  for  the  learned 
judge  who  found  the  facts  in  this  case,  I  am  compelled  to  differ 
with  him  totally  in  his  legal  conclusions.  It  would  be,  in  my 
opinion,  a  most  lamentable  proposition  to  adopt,  into  either 
the  legal  or  equitable  jurisprudence  of  this  country,  that,  by 
established  principles  of  law,  the  thief  can  be  protected  from 
legal  liability  to  the  owner  of  property  from  whom  he  has 
stolen  it,  while  one  who  has  obtained  it  by  only  a  misde- 
meanor or  a  fraud  can  be  held  liable.    This,  as  I  understand 
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the  conclusions  of  law  found  in  the  case,  is  the  ground  upon 
which  the  case  was  decided ;  and  this,  upon  the  exploded  idea 
'^  that  the  bonds  having  been  stolen  and  sold  by  the  felons, 
;  nd  the  moneys  arising  therefrom  invested,  no  trust  is  created 
or  can  be  implied  as  to  the  securities  taken  therefor  in  the 
hands  of  those  who  hold  such  securities  with  knowledge  of 
the  larceny  and  its  avails."  I  shall  not  yield  my  judicial 
opinion  to  such  a  view  until  overruled  by  a  higher  tribunal, 
and  shall,  even  in  that  contingency,  still  protest  that  such  a 
holding  would  be  a  reproach  upon  the  administration  of  the 
law.  I  do  not,  by  this,  mean  to  say  that  the  learned  judge 
intended  to  lay  down,  as  a  legal  proposition,  what  may  be 
implied  from  my  remarks.  He  was,  doubtless,  looking  to 
the  forin^  rather  than  to  the  princijpU;  but,  in  that  view,  I 
think  he  was  also  mistaken.  Even  regarding  the  possession 
of  the  property  as  a  trust,  I  hold  the  law  to  be,  that,  wherever 
the  circumstances  of  a  transaction  are  such  that  the  person 
who  takes  an  estate  in  property  cannot  enjoy  the  beneficial 
interest  without  necessarily  violating  some  established  prin- 
ciple of  justice  and  equity  and  good  morals,  the  court  will 
immediately  raise  a  constructive  trust,  and  fasten  it  on  the 
conscience  of  the  possessor,  and  convert  him  into  a  trustee  for 
the  true  owner.  In  all  such  cases,  courts  of  equity  have 
adopted  principles  extremely  broad  and  comprehensive  in  the 
application  of  remedial  justice.  They  will  interfere,  not  only 
to  administer  wholesome  justice,  but  even  stem  justice,  in 
favor  of  innocent  persons  who  are  sufferers  by  it  without  any 
fault  on  their  side.  And  this  is  readily  done,  by  converting 
the  offending  party  into  a  trustee,  and  making  the  property 
so  held  subservient  to  the  proper  purposes  of  recompense  by 
way  of  equitable  trust.  But,  really,  no  question  of  trust 
arises  in  the  case.  This  case,  below,  was  undoubtedly  decided 
under  the  belief  that  there  was,  first,  a  trust,  and,  second,  that 
there  was  a  distinction  between  the  principles  that  shonld 
apply,  between  cases  of  property  obtained  by  fraud,  and  those 
of  cases  where  it  was  obtained  by  felony ;  that,  in  the  former, 
equity  furnished  a  remedy,  and  that,  in  the  latter,  it  did  not, 
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for  the  reason  that  the  felony  merged  the  civil  action  in  the 
felony.  Such  a  doctrine  can  be  found  in  some  of  the  old 
English  cases,  applying  to  certain  conditions,  circumstances, 
and  the  existence  of  institutions,  known  in  England,  bat  not 
known  in  this  country ;  and  though  there  are  cases  to  be  found 
here,  which  seem  to  suppose  it  to  be  the  common  law,  it  never 
was  adopted  in  this  State.  Perhaps  it  was  because  its  adop- 
tion was  regarded  as  being  leil  in  doubt,  that,  as  long  ago  as 
1801,  the  legislature  of  this  State  expressly  enacted  that  per- 
sons who  should  be  aggrieved  by  any  felony  might  maintain 
his  or  her  action  in  like  manner  as  if  it  had  not  been  com- 
mitted feloniously ;  and  in  no  case  should  the  right  of  action 
be  merged  in  the  felony,  or  in  any  manner  affected  thereby. 
(Sess.  Laws,  1801,  Greenleafs  ed.,  chap.  60,  §19,  p.  264.) 
This  statute  has  been  in  force  ever  since,  and  is  now  a  part  of 
the  Eevised  Statutes.    (Vol.  2,  p.  292,  §  2.) 

Ever  since  the  decision  of  the  celebrated  case  of  Hoffmmi 
V.  CaroWj  in  the  Court  of  Errors  of  this  State,  reported  in 
22  Wendell,  285,  the  question  has  been  put  at  rest.  In  that 
case  it  was  held  that  even  an  auctioneer  who  sells  stolen  goods 
is  liable  to  the  true  owner,  notwitlistanding  that  the  goods  had 
been  sold  by  him,  and  the  money  paid  over  to  the  thief,  with- 
out notice  of  the  felony.  The  note  to  that  case  shows  the 
foundation  of  the  claim  or  pretence,  that  there  having  been 
a  felony  makes  any  difference  in  the  right  to  recover.  The 
owner  of  stolen  property,  or  the  avails  thereof,  clearly  traced 
and  proved,  can  recover  it  by  any  proper  action,  in  any  proper 
form,  in  whose  hands  soever  it  may  be  found ;  and  no  law  is 
to  be  found  that  throws  around  the  thief  its  technical  protec- 
tion to  shield  him.  We  have  no  such  ungracious  doctrine 
incorporated  into  our  jurisprudence. 

Two  well-established  principles,  or  maxims  of  law,  would 
prevent  the  adoption  of  the  rule  claimed  by  the  defendant. 
First,  tliat  the  wrong-doer  shall  never  be  heard  in  court  to 
claim  that  liis  felony,  or  other  wrong,  gives  Jiim  any  advan- 
tage as  a  defence  (Broom's  Maxims,  317,  318 ;  Co.  Litt.,  148, 
i) ;  and,  second,  that  the  owner  of  property  is  not  divested 
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of  his  title  by  a  larceny  of  it,  and  that  the  pnrehaser  or  par^ 
taker  of  the  etolen  property  obtains  no  better  title  than  Lis 
vendor  had  (except  in  the  case  of  commercial  paper  purchased 
before  it  becomes  due,  and  in  good  faith).  In  all  other  cases 
the  doctrine  of  caveat  emptor  applies.  The  principle  rests  in 
common  law$  and  in  common  sense,  that  a  felon  does  not 
acquire  any  title  to  goods  stolen,  and  he  cannot,  tlierefore) 
transfer  any  title,  even  to  a  hona  fide  purchaser,  except  as 
above  mentioned.  It  would  be  monstrous,  indeed,  if  oiu-law 
was  such  that)  when  the  felon  is  expert  enough  to  place  his 
unrighteous  gains  in  the  hands  of  another  person,  they  cannot 
be  followed  and  obtained,  and  this  because  the  holder  cannot 
be  regarded  as  a  trustee ! 

The  recent  case  of  Bassett  v.  Spqffvrd,  reported  in  45  New 
York,  387)  &c.)  decided  since  the  trial  of  the  case  before  ns, 
is  conclusive  upon  the  point  we  have  been  disoussing,  and 
covers  it  to  the  fullest  extent.  The  owner  is  not  estopped,  in 
any  way,  from  pursuing  his  remedy. 

No  point  is  raised,  in  the  case  before  us,  that  the  complaint  is 
not  broad  enough,  or  that  the  facts  found  are  not  sufficient  to 
sustain  it,  if,  upon  them,  the  plaintiff  is  entitled  to  relief.  I 
think  she  is  dearly  entitled  to  judgment  upon  those  facts. 

It  was  always  allowed  in  equity,  even  upon  the  other  view 
of  the  case,  that^  where  trust  money  has  been  converted  into 
land,  stocks,  notes,  <fec.,  that  the  substitute  may  be  claimed, 
when  it  can  be  identified  by  evidence.  {Leiick  v»  Zettck,  10 
Vez.,  517.)  In  the  case  of  Taylor  v.  Plummer  (8  M.  &  S., 
663),  a  broker,  who  was  entrusted  with  motiey  to  buy  exchequer 
bills,  misapplied  it  by  buying  American  stoek  and  bullion 
with  intent  to  abscond,  the  principal  was  allowed  to  take  the 
bullion  and  proceeds  of  what  was  transferred,  even  against 
the  assignees  of  the  broker,  who  had  become  bankrupt  on 
the  day  he  received  the  money.  In  the  case  of  Lcme  7. 
Dighton^  reported  i^^mbler,  409,  Lord  Hardwicks,  chancel- 
lor, said,  in  a  case  where  a  trustee  had  used  trust  funda  in  Ae 
purchase  of  lands :  "  The  court  has  been  very  cautious  in  fol- 
lowing money  into  land,  but  it  has  done  it  in  some  cases.'^ 
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The  difficulty  is  in  the  proofs    ^^  No  one  will  say  but  the 
court  wonld^  if  it  was  actually  proved  that  the  money  was 
laid  out  in  land/'    So  the  same  principle  was  followed  in 
SiMm/ry  v.  McCoon  (8  N.  T.,  879),  where  it  was  held  that 
a  willful  wrong-doer  can  acquire  no  property  in  the  goods  of 
another  by  any  change  wrought  in  them.    And  it  is  only 
where,  if  a  chattel  be  converted  by  an  innocent  purchaser  or 
holder  into  a  different  species,  as  where  wheat  is  made  into 
bread,  olives  into  oil|  or  grapes  into  wine,  that  it  cannot  be 
reclaimed  by  the  owner;  but  if  the  willful  trespasser  himself      \ 
make  the  change,  as  corn  into  whiskey,  it  can  be  followed ;        I 
and  if  the  wrong-doer  sells  the  article  taken  to  an  honest  pur-      J 
chaser,  having  no  notice  of  the  fraud  by  which  it  was  acquiredp*^ 
the  purchaser  in  such  case  obtains  no  title  from  the  tres- 
passer, because  the  trespasser  had  nothing  to  give. 

I  do  not  mean  by  what  I  have  said,  to  hold  that  the  receiver 
Or  purchaser  of  stolen  property  or  its  avails  cannot  be  treated 
as  a  trustee  for  the  true  owner.  If  a  case  is  presented  in 
which  that  should  be  the  only  or  the  best  condition  of  lia- 
bility to  impose  upon  the  possessor,  I  think  the  law  of  equity 
in  such  a  case  would  cast  that  character  upon  him.  It  is  its 
boast  that  it  will  allow  no  wrong  to  be  without  a  remedy. 
(1  T.  R.,  512*)  Nor  will  the  law,  on  account  of  the  remedy 
In  such  a  case,  allow  itself,  in  its  executive  capacity,  to  work 
a  wrong,  if  the  court  have  jurisdiction  of  the  matter.  (2 
Just.,  482.) 

In  the  case  before  ns,  it  was  the  felons  who  changed  the 
stolen  bonds  into  nr.oney,  and  (as  foimd  by  the  judge)  the 
same  money  was  changed  into  mortgage  and  notes.  There 
is  no  dispute  about  the  following  it  and  its  identity,  or  of  its 
conversion  into  the  obligations  in  question.  It  was  no  hona 
fide  purchaser  that  wrought  this  change ;  and  some  of  these 
obligations  came  into  the  hands  of  the  defendants,  or  some 
of  them,  with  knowledge  of  the  larceny.  And  the  question 
before  the  court  was,  whether  the  proceeds  of  this  stolen 
property  could  be  recovered,  by  the  plaintiffs,  of  the  parties 
so  holding  it.    The  learned  judge  thought  there  was  no  trusty 
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and  because  there  was  no  trust  he  dismissed  the  plaintiff's 
bill,  with  costs  to  them.  This  I  think  was  clearly  error.  By 
every  principle  of  natnral  equity  and  justice,  the  defendants 
were  bound  to  hand  over  the  moneys  and  obligations  in  their 
hapds,  which  were  the  conceded  avails  of  the  stolen  bonds. 
If  they  had  any  legal  rights,  by  holding  them  for  legal  lia- 
bilities to  them,  or  by  reason  of  being  bona  fide  purchasers, 
such  rights  should  have  been  settled  by  the  court  below  and 
declared.  If  they  held  to  an  amount  which  was  in  excess  of 
such  liabilities,  such  excess  belonged  to  the  plaintiffs. 

I  think  the  learned  judge  correctly  held  that  for  the 
services  performed  by  the  counsel,  prior  to  the  24:th  of  Janu- 
ary, 1870,  if  payment  therefor  was  taken  out  of  notes  not  then 
due,  and  received  in  good  faith,  they  were  entitled  to  be  paid 
out  of  such  notes.  I  think  he  also  corrrectly  held  that,  for 
services  performed  after  that  time,  they  were  not  holders  or 
receivers  in  good  faith,  and  were  not  entitled  to  be  paid ;  but 
I  think  he  erred  in  dissolving  the  injunction,  as  well  as  in 
dismissing  the  complaint. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

Balcom,  J.  The  defendant,  George  E.  Warner,  stole 
$14,000  worth  of  bonds  from  tlie  plaintiff,  and  disposed  of 
them  for  money;  which  money  was  lent,  and  promissory 
notes  and  an  assignment  of  a  mortgage  on  real  estate  were 
taken  therefor.  A  portion  of  such  notes  and  the  re^J  estate 
mortgage  came  to  the  hands  and  possession  of  the  defendants, 
Porter,  Miner  and  Warren,  attorneys  of  this  court,  who 
engaged  to  defend  Warner  and  his  wife  for  the  larceny  in 
stealing  the  bonds,  and  to  procure  bail  for  one  or  both  of  them 
before  their  trials.  Porter,  Miner  and  Warren  had  knowledge 
or  notice,  as  the  case  shows,  either  at  the  time  they  received 
the  notes  and  mortgage,  or  soon  thereafter,  that  they  were 
given  for,  or  were  purchased  with,  money  obtained  for  the 
bonds  which  Warner  and  his  wife^  or  one  of  them,  had  stolen 
from  the  plaintiff. 
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The  justice  at  the  Special  Term  dismissed  the  plaintiff's 
complaint  with  costs.  After  judgment  was  rendered  against 
the  plaintiff  and  for  costs,  she  appealed  therefrom  to  the 
General  Term  of  this  court. 

The  justice  at  the  Special  Term  held  that  the  plain- 
tiff could  not  recover  in  this  action  the  notes  and  mort- 
gage that  were  given  for,  or  were  purchased  with,  money 
obtained  for  the  bonds  stolen  by  Warner  and  wife,  or 
one  of  them,  or  the  avails  of  such  notes  and  mortgage,  that 
Iiad  come  into  the  possession  and  hands  of  the  defendants, 
Porter,  Miner  and  Warren,  though  they  had  knowledge 
or  notice  that  such  notes  and  mortgage  were  given  for, 
or  were  purchased  with,  money  received  for  the  bonds 
stolen  from  the  plaintiff,  before  they  became  holders  of  such 
notes  and  mortgage,  for  full  value  paid  or  incurred  therefor ; 
for  the  reason,  that  no  trust  (in  the  opinion  of  the  justice) 
was  created  or  could  be  implied  as  to  the  notes  and  mortgage 
in  the  hands  and  possession  of  Porter,  Miner  and  Warren,  in 
favor  of  the  plaintiff.  It  was  upon  that  ground  that  Porter, 
Miner  and  Warren  were  allowed  by  the  justice  to  keep  the 
notes  and  mortgage  that  were  given  for,  or  were  purchased 
with,  money  that  was  obtained  for  the  bonds  stolen  from  the 
plaintiff,  together  with  the  money  those  defendants  had 
received  on  such  notes  and  mortgage. 

The  defendants.  Porter,  Miner  and  Warren,  have  attempted 
to  sustain  the  decision  and  judgment  rendered  at  the  Special 
Term  by  the  following  authorities,  viz. :  Hawthorn  v.  Brown 
(3  Sneed.,  462),  Ensley  v.  BcHentine  (4  Humph.,  233),  Camp- 
heU  V.  Drake  (4  Iredell,  94),  Pa^coag  Bank  v.  Hv/nt  (8  Edw. 
Ch.,  683),  Perry  on  Trusts  (102  and  103).  The  plaintiff's 
counsel  has  cited  many  authorities  on  which  he  relies  for  a 
reversal  of  the  decision  and  judgment  of  the  Special  Term, 
among  which  are  Soffraan  v.  Caraw  (22  Wend.,  285), 
Bassett  v.  Spofford  (45  N.  T.,  387),  HeeJde  v.  Lwrvey  o/nd 
vnfe  (3  Am.  Sep.,  366),  Hill  on  Trustees,  American  Notes 
(third  ed.,  p.  212;  olded.,  p.  144),  Perry  on  Trusts  (§§  166 
and  211). 
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I  am  of  the  opinion  the  decision  and  judgment  in  this  ease 
fthould  not  be  sustained  on  the  foregoing  authorities,  cited  by 
the  defendants'  counsel.  It  is  clear  that  Porter,  Miner  and 
Warren  ought  not,  according  to  the  rules  of  equity  and  good 
conscience,  as  administered  in  courts  of  chancery,  to  hold  and 
enjoy  all  the  notes  and  mortgages,  or  the  entire  avails  thei-eof, 
in  question  in  this  action ;  and  that  in  order  to  do  complete 
justice  to  the  plaintiff,  the  court  should  raise  a  trust  by  conn 
Mtructiofi  out  of  the  facts  in  the  case,  and  fasten  it  upon  the 
consciences  of  those  defendants,  and  convert  them  into  trus- 
tees of  the  legal  title,  and  order  them  to  execute  the  trust  in 
such  manner  as  to  protect  the  rights  of  the  plaintiff.  Such  a 
trust  is  called  a  constructive  trust.  Such  trusts  differ  from 
other  trusts  in  that  they  are  not  within  the  intention  or  con- 
templation of  the  parties  at  the  time  the  contract  is  made, 
from  which  they  are  construed  by  the  court,  but  they  are 
tlirust  upon  a  party  contrary  to  his  intention  and  against  his 
consent.  A  court  of  equity,  by  raising  a  trust  by  construc- 
tion, in  a  case  like  this,  can  do  equal  and  complete  justice 
between  the  parties.  (See  Perry  on  Trusts,  suproj  §  166 ; 
nill  on  Trustees,  iupra;  4  Edwards'  Ch.  Rep.,  215;  S 
Mason's  Rep.,  282.) 

It  was  provided  by  the  Revised  Statutes  that  ^^  the  right  of 
action  of  any  person  injured  by  any  felony  shall  not,  in  any 
ease,  be  merged  in  such  felony,  or  be  in  any  manner  affected 
thereby."  (2  K.  S.,  292,  §  2.)  But  that  section  has  been 
repealed  by  section  73  of  the  Code,  and  section  7  of  the  Code 
has  been  substituted  therefor,  which  is  as  follows :  ^^  Where 
the  violation  of  a  right  admits  of  both  a  civil  and  criminal 
remedy,  the  right  to  prosecute  the  one  is  not  merged  in  the 
other." 

I  think  Porter,  Miner  and  Warren  should  be  regarded  and 
held  to  be  trustees,  and  be  adjudged  to  hold  the  notes  and 
mortgage  in  question,  and  the  avails  thereof,  as  trustees  by 
construction,  for  the  benefit  of  the  plaintiff.  The  court 
should  not  refuse  to  allow  a  party  to  recover  the  avails  of  pro- 
perty stolen  from  him,  on  any  technical  grounds,  when  &H 
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merits  of  the  case  clearly  require  that  he  should  recover ;  and 
the  conrt  should  jump  all  technicalities,  and  be  as  astute  in 
discovering  a  remedy  for  upholding  the  rights  of  such  a 
party,  as  the  thief  is  in  contriving  ways  and  means  to  cheat 
him  out  of  his  property,  and  the  avails  of  it,  by  changing  the 
same  from  one  kind  to  another,  and  placing  it  in  the  hands 
of  third  persons. 

Tlie  plaintiff  should  be  regarded  the  owner  of  the  avails 
of  the  bonds  that  were  stolen  from  her,  until  some  other  per- 
son shows  a  better  or  superior  equitable  right  thereto  than 
she  had.  The  mere  changing  such  avails  from  one  kind  of 
property  or  security  into  another,  or  from  money  into  securi- 
ties, did  not  affect  the  plaintiff's  right  thereto.  Where  a 
willful  trespasser  converts  another's  com  into  whiskey,  the 
owner  of  the  com  retains  the  title  to  the  whiskey.  {SUa- 
hwry  V.  McCoofi,  3  Oomst,  379.) 

According  to  the  conclusions  of  fact  found  by  the  justice 
at  the  Special  Term,  Porter,  Miner  and  Warren  received  or 
held  the  notes  and  mortgage  with  notice  or  knowledge  that 
they  were  given  for,  or  were  purchased  with,  money  obtained 
by  the  thief,  Warner,  for  bonds  be  had  stolen  from  the  plain- 
tiff; and  that  with  such  knowledge,  or  after  such  notice,  they 
have  retained  such  notes  and  mortgage,  or  some  of  the  avails 
thereof.  And  upon  these  conclusions  of  fact,  justice  and  con- 
science require  that  the  plaintiff  should  recover  the  notes  and 
mortgage,  or  the  avails  thereof  over  and  above  that  portion 
thereof  which  the  justice  at  the  Special  Term  found  that 
those  defendants  were  entitled  to  retain,  on  the  ground  that 
iJiey  received  the  same  in  good  taith  for  services  they  ren- 
dered, and  disbursements  they  paid  for  the  thief  and  his  wife 
before  the  notes  became  due,  and  before  they  had  notice  that 
the  notes  were  given  for,  or  that  the  mortgage  was  purchased 
with,  money  the  thief  obtained  for  the  bonds  he  had  stolen 
from  the  plaintiff.  There  is  authority  for  allowing  those 
defendants  to  hold  the  notes  and  mortgage  as  security  vo  the 
extent  I  have  mentioned,  or  for  permitting  them  to  retain 
•ach  portion  as  I  have  mentioned  of  the  avails  of  the  notea 
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and  mortgage.  (See  Perry  on  Trusts,  §  166.)  But  tliey  can- 
not hold  the  notes  or  mortgage,  or  any  money  they  hare 
received  thereon  or  therefor,  for  services  they  have  rendered 
or  for  disbursements  they  have  paid  for  the  thief  and  his  wife, 
or  either  of  them,  since  they  knew  or  had  notice  of  the  plain- 
tiff's claim  to  the  notes  and  mortgage,  or  the  avails  thereof. 
For  these  reasons  I  am  of  the  opinion  the  plaintiff  was 
entitled  to  a  relief  and  a  judgment  in  the  action,  and  that 
judgment  given  against  her  should  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Miller,  P.  J.  This  action  is  of  an  equitable  character, 
and  was  brought  to  compel  the  defendants  to  pay  over  and 
account  for  certain  sums  of  money  and  securities  which  had 
passed  into  their  hands,  which  were  the  avails  and  proceeds 
of  certain  bonds  which  had  been  feloniously  stolen  from  the 
plaintiff.  The  complaint  was  dismissed,  and  the  injunction 
issued  dissolved  by  the  justice  before  whom  the  case  was 
tried,  upon  the  ground  that  the  bonds  having  been  stolen  and 
sold  by  the  felons,  and  the  moneys  arising  therefrom  invested, 
no  trust  was  created  or  implied,  and  no  cause  of  action  was 
established  as  against  the  defendants. 

I  think  the  learned  judge  was  clearly  wrong  in  his  decision, 
and  am  of  the  opinion  that  the  action  was  properly  brought 
and  can  be  maintained.  Justice  Stoby,  in  his  commentaries 
on  Equity  Jurisprudence,  says :  "  One  of  the  most  common 
cases  in  which  a  court  of  equity  acts,  upon  the  ground  of 
implied  trusts  in,  mvitum,  is  where  a  party  has  received 
money  which  he  cannot  conscientiously  withhold  from 
another  party.  It  has  been  well  remarked  that  the  receiving 
of  money,  which,  consistently  with  conscience,  cannot  be 
retained,  is,  in  equity,  sufficient  to  raise  a  trust  in  favor  of 
the  party  for  whom  or  on  whose  account  it  was  received. 
This  is  the  governing  principle  in  all  cases ;  and  ther^ope 
the  true  question  is  not  whether  money  has  been  received  by 
a  party,  but  whether  he  can  now  with  a  safe  conscience, 
£x  csquo  et  iono^  retain  it     Illustrations  of  this  doctrine  are 
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familiar  in  cases  of  money  paid  by  accident,  a  mistake  or 
frand."  (2  Story's  Eq.  Jur.,  §  1255.)  The  proposition  here 
laid  down  is  a  broad  one,  and  wonld  seem  to  cover  almost 
every  case  where  a  party  is  in  possession  of  money  belonging 
to  another,  which  he  cannot  conscientiously  retain.  No 
exception  is  made  in  favor  of  a  person  who  occupies  no 
fiduciary  relation  to  another,  and  the  elementary  books  gene- 
rally do  not  notice  any  exception  from  the  rule  where  the 
money  or  property  has  been  obtained  by  means  of  a  felony. 

It  would  certainly  be  an  anomaly  in  the  history  of  legal 
proceedings,  and  a  grave*  reflection  upon  the  administration 
of  justice,  if  a  felon  could  invest  the  fruits  of  his  crime,  or 
dispose  of  them  in  such  a  manner  as  to  place  them  beyond 
the  reach  of  the  law.  The  person  whose  property  had  been 
feloniously  appropriated,  in  such  an  emergency,  would  be 
left  without  any  redress  whatever,  while  the  felon  would 
reap  the  pecuniary  benefit  arising  from  his  crime.  If  con- 
victed of  the  offence  and  punished  by  imprisonment,  he 
might  atone  for  the  crime  committed  against  the  public,  but, 
in  this  manner,  could  not  restore  •to  the  sufferer  the  property 
which  he  had  stolen.  The  law  does  not  sanction  any  such 
absurdity. 

In  England  it  was  established,  as  a  general  rule,  that  sales 
of  personal  property  in  market,  overtj  would  bind  the  pro- 
perty even  against  the  real  owner ;  but  this  law  has  never 
been  adopted  in  this  country,  and  whenever  any  question  has 
been  presented  in  regard  to  it,  the  doctrine  has  been  repu- 
diated by  American  judicial  tribunals.  (2  Kent  Com.,  323, 
824 ;  Hoffmcm  v.  CaroWj  22  Wend.,  285.)  The  title  upon. a 
eale  of  personal  property  rests  upon  the  fundamental  princi- 
ple that  ^^NemopluB  juris  in  aUum  transferre  jpoteety  quam 
ipse  habet?^  The  doctrine  that  the  private  injury  is  merged 
in  the  public  wrong  has  never  prevailed  in  this  State,  and 
the  intervention  of  a  felony  is  generally  no  barrier  to  the 
right  to  personal  property  stolen,  in  the  hands  of  any  person 
who  may  hold  it,  or  the  proceeds  thereof. 

As  early  as  1801  a  law  was  enacted  in  this  State  which  pro- 
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vided  that  the  civil  remedy  ehould  not  be  merged  in  the 
felony,  or  in  any  way  be  affected  thereby.  (Law9  of  1801, 
chap.  60,  §  19;  E.  L.  of  1802,  364;  1  R.  L.  of  1813,  499.) 
Tb^  Bevised  Statntea  contain  a  similar  enactment  (2  B.  S., 
292,  §  2) ;  and  the  Code  (§  7),  in  acc(»^anoe  with  this  pron- 
aion,  declares  that  ^^  when  the  violation  of  a  right  admits  of 
both  a  civil  and  criminal  remedy,  the  right  to  prosecute  the 
one  is  not  merged  in  the  other."  The  statute  was  explicit 
and  comprehensive,  and  the  Code  has  only  followed  its  pro- 
visions. It  would  seem,  then,  to  be  a  necessary  result,  that 
the  fact  of  a  felony  being  committed  is  in  no  way  to  be 
regarded  as  affecting  the  right  to  follow  the  property  feloni- 
ously taken.  At  common  law,  the  true  owner  had  a  right  to 
reclaim  his  property,  and  to  hold  any  one  responsible  who 
had  assumed  a  right  to  interfere  with  or  dispose  of  it.  (2  Kent, 
825  ;  Hoffman  v.  Canyw,  22  Wend.,  286,  294, 295 ;  WiUiams 
V.  Merle^  11  Wend.,  80 ;  Gordon  v.  EosteUery  37  N.  T.,  99). 

In  Barret  v.  Spqfford  (45  N.  Y.,  887),  it  was  held  that,  by 
<iie  larcenous  taking  of  chattels,  the  owner  is  not  divested  of 
his  property,  and  a  transfer  to  a  hona  fide  purchaser  does  not 
impair  his  rights,  and  the  owner  may  follow  and  reclaim  them 
wherever  he  can  find  them ;  and  a  carrier  or  other  bailee  can 
stand  in  no  better  situation  than  a  purchaser  who  has  reoeived 
them  in  good  faith  and  for  full  value. 

If  the  plaintiff  had  a  remedy  at  law  to  bring  an 
action  for  the  money  stolen,  clearly  he  would  be  entitled 
to  equitable  relief,  where  the  circumstances  were  sndi 
as  to  require  an  appeal  to  the  equdtable  powers  of  the 
court.  The  bonds  here  had  been  •converted  into  money, 
the  money  into  secnritiei^  and  these  securities  were  hdd 
in  such  a  manner  and  by  auch  varied  interests  that  tlus 
would  be  beyond  the  reach  of  any  strict  legal  remedy,  and 
only  within  the  comprehensive  scope  of  a  bill  in  oquity,  where 
all  the  parties  could  be  brought  in  and  every  right  protected, 
00  as  to  adjust  and  determine  the  entire  merits  of  the  case. 
This  remedy  is  manifestly  appropriate,  and  within  the  juris- 
diction of  the  court  in  the  exercise  of  its  equitable  powers. 
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The  defendants'  eonnsel  rely  npon  Beveral  authorities  to 
snstain  the  principle  that  it  is  necessary  to  bring  this  case 
within  the  doctrine  of  implied  trusts.  If  the  cases  referred 
to  were  susceptible  of  any  such  construction  as  is  claimed,  then 
the  plaintiff  would  be  remediless,  and  the  felon  would  escape 
with  his  ill-gotten  gain,  in  defiance  of  the  law  and  to  the  great 
discredit  of  human  justice,  which  has  sought  to  make  the  law 
subservient  to  its  purposes. 

The  defendants'  counsel  relies  upon  some  reported  cases, 
which  deserve  examination.  In  The  Preeidentj  Directors  <& 
Co.  of  the  Pascooff  Ba/nk  v.  Hunt  amd  others  (3  Edw.  Ch., 
683),  the  complaint  charged  the  former  cashier  of  the  bank, 
one  of  the  defendants,  with  abstracting  funds  and  investing 
them  in  the  purchase  of  a  bond  and  mortgage,  and  asked  that 
the  loan  might  be  decreed  to  have  been  made  on  account  of 
the  complainants,  and  the  securities  taken  for  their  benefit, 
in  whole  or  to  the  extent  to  which  the  moneys  were  used ; 
that  the  said  Hunt  might  be  decreed  to  assign  to  the  com- 
plainants the  said  securities,  or  so  much  thereof  as  they  might 
be  entitled  to,  and  that  the  parties  liable  on  the  bond 
and  mortgage  be  directed  to  pay  to  the  complainants  accord- 
ingly. The  complainants  also  asked  for  an  injunction,  which 
was  granted.  Upon  a  motion  to  dissolve  the  injunction,  the 
vice-chancellor  held  that  the  complainants  must  be  left  to 
pursue  the  cashier  in  a  court  of  criminal  jurisdiction,  and,  if 
found  guilty,  the  court  had  no  authority  to  indemnify  the 
complainants  for  their  loss  out  of  property  acquired  by  Hunt. 
The  opinion  of  the  court  is  brief,  and  does  not  enter  upon  a 
full  discussion  of  the  merits  of  the  question  involved,  nor  is 
any  authority  cited  to  sustain  the  position  taken.  If  the  case 
can  be  considered  as  an  authority  for  the  doctrine  contended 
for,  I  think  it  is  overruled  and  rendered  of  no  account  by 
the  subsequent  decision  of  the  same  court,  and  the  same 
judge,  which,  as  I  understand,  holds  entirely  a  different  doc- 
trine. {The  Bank  of  America  v.  PoUoch  and  others^  4  Ed. 
Gh.  R.,  215.)  The  bill  in  the  case  last  cited  charged  that 
Pollock,  who  was  a  clerk  of  the  plaintiff,  had  purchased  cer- 
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tain  filiaree  of  stock,  and  paid  for  the  same  with  the  fnnds  of 
the  complainants,  fraudulently  abstracted,  and  taken  b^ssn 
thein  by  him,  which  it  was  claimed  they  had  a  right  to  fol- 
low in  the  hands  of  third  parties,  and  it  was  held  that  a  case 
of  constructive  trust  in  equity  was  made  out  in  favor  of  the 
complainants  to  have  the  benefit  of  the  property  in  which 
their  ttfoney,  although  not  directly,  yet  indirectly,  had  been 
invest^,  and  to  which  no  other  person,  except  volunteers, 
had  acquired  any  title  or  interest  The  vice-chancellor  says : 
I  consider  that  this  case  falls  within  the  principle  laid  down 
by  Mr.  Justice  Story,  in  2  Com.  Eq.,  503,  §  1258.  The 
identity  of  the  property  is  shown  and  traced,  and,  under  sudi 
circumstances,  it  can  be  laid  hold  of  by  a  court  of  eqyity^ 
and  distinguished  froui  the  property  of  all  other  persons,  and 
handed  over  to  the  equitable  and  rightful  owners.  The  fi^nd- 
ulent  abstraction  of  the  funds  alleged  was  clearly  a  felony, 
and  not  a  breach  of  contract,  and  the  case  dted  is  an  author- 
ity in  favor  of  the  plaintiffs  in  this  action. 

Both  the  cases  were  decided  by  a  single  judge,  and  no  appeal 
was  taken  from  either  of  them.  Kor  is  there  any  other  case 
cited  from  this  State  to  sustain  the  doctrine  contended  for  by 
the  defendants'  counsel. 

Hawthorne  v.  Brown  (3  Sneed  [Tenn.],  462)  was  an  action 
of  trover  to  recover  for  the  conversion  of  personal  property, 
and  it  was  laid  down  that  the  principle  which  authorizes  a 
beneficiary  of  a  trust  to  sue  at  law  for  property  wrongfully 
converted,  or  to  disclaim  title,  and  proceed  upon  his  remedy 
in  personam^  has  no  application  where  a  person,  standing  in 
no  fiduciary  relation,  wrongfully  obtains  a  portion  of  a  trust 
fund,  and  invests  the  same  in  property  for  his  own  benefit, 
without  the  knowledge  and  against  the  will  of  the  trustee  and 
beneficiary.  There  was  no  felonious  taking  of  the  property, 
and  hence  no  such  question  as  the  one  now  raised  was  pre- 
sented to  the  court. 

Tn  Endey  v.  Balentvne  (4  Humph.  [Teiin.],  238),  it  was 
questioned,  whether,  if  a  father  or  other  person  take  into 
possession  the  property  of  another,  av>ting  under  «  cUi's'  of 
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right  in  himself,  and  sell  such  property,  investing  the  proceeds 
in  lands,  a  tmst  would  result  in  favor  of  the  true  owner  of 
the  property  so  taken. 

Campbell  v.  Drake  (4  Iredell,  N.  C,  94)  was  a  bill  in 
equity  to  reach  land  which  had  been  purchased  by  a  clerk  in  a 
store  with  pilfered  money  and  goods  taken  from  his  employer, 
and  it  was  held  that  the  person  thus  robbed  could  hold 
neither  the  clerk  nor  his  representatives  after  his  death  as 
trustees  of  the  land  for  his  benefit,  so  as  to  enable  him  to  call 
for  a  conveyance  of  the  legal  title  himself.  It  will  be  observed 
that  this  was  a  proceeding  to  obtain  land  without  first  obtain- 
ing a  judgment  for  the  claim,  and  the  learned  judge  who 
wrote  the  opinion  says:  "We  will  not  say,  if  the  plaintiff 
had  obtained  a  judgment  against  the  administrator  for  the 
money  as  a  debt,  that  he  might  not  come  here  to  have  the  land 
declared  liable  as  a  security  for  the  money  laid  out  for  it." 
So  it  would  appear  that  there  is  a  way  of  reaching  even  re^ 
estate  which  is  purchased  as  the  proceeds  of  a  felony.  If  this 
case  can  be  considered  as  in  point,  then,  I  think,  it  is  not 
applicable  in  this  State,  where  the  law  intervenes  and  pre- 
vents the  civil  remedy  being  merged  in  the  felony.  But, 
independently  of  this  consideration,  I  cannot  concur  in  the 
doctrine  that  a  felon  can  so  dispose  of  the  proceeds  of  his 
crime  as  to  place  them  beyond  the  reach  of  the  real  owner, 
and  therefore,  I  think,  with  due  respect  to  the  learned  court, 
that  the  decision  is  erroneous  and  cannot  be  considered  as  a 
binding  authority. 

The  citation  from  Perry  on  Trusts,  102  and  103,  rests 
entirely  upon  the  authority  of  the  cases  last  cited ;  and  if  any 
of  them  can  be  considered  as  upholding  the  principle  sought 
to  be  maintained  by  the  defendant's  counsel,  then,  in  my 
opinion,  they  are  unsound  and  should  not  be  followed. 

Thompaon  v.  Parkins  (8  Mason  C.  C.  TJ.  S.  Rep.,  232)  is 
a  strong  authority  the  other  way.  Upon  principle  and 
authority,  I  entertain  no  doubt  that  the  plaintiff's  action  was 
properly  brought. 

I  am  also  of  the  opinion  that  the  defendants  had  no  claim 
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upon  the  property  for  moneys,  as  counsel,  after  notice  of  the 
plaintiflE's  claim.  While  upholding  the  principle  that  coun- 
sel, in  the  discharge  of  their  duty,  should  be  feithful  and 
vigilant,  and,  perhaps,  in  accordance  with  the  chivabic  senti- 
ment of  a  late  distinguished  English  jurist,  in  the  perform- 
ance of  that   duty  should  even  know  no  one  else  besides 

ft 

their  client,  I  cannot  subscribe  to  the  doctrine  that  they 
have  a  right  to  money  feloniously  stolen  by  an  offender  to 
defend  him  from  the  crime  alleged.  While  they  would  be 
perfectly  justified  in  declining  to  act  further  afker  the  pecuni- 
ary arrangements  made  on  their  behalf  have  failed,  if  they 
choose  to  continue  in  the  service,  in  despite  of  this  fact,  they 
must  take  the  consequences  arising  from  thftir  devotion  to 
the  interest  committed  to  their  charge  or  theit  mistaken  zeal. 
As  the  judge  was  clearly  wrong  on  the  trial,  the  judgment 
must  be  reversed  and  a  new  trial  granted,  with*cc6ts  to  abide 
the  event. 


Masy  Baulec,  Administratrix,  etc.,  of  Thomas  Hahmoni>, 
deceased.  Respondent,  v.  The  Kew  York  and  Haslem 
Railroad  Company,  Appellant. 

(General  Term,  Third  Department,  March,  1872.) 

In  an  action  against  a  railroad  company,  for  negligently  causing  the  deatL 
of  an  employe,  the  claim  to  recover  was  fomided  upon  the  alleged 
incompetency  of  M.,  a  switch  tender,  and  fellow-employe  of  the  deceased, 
by  whose  negligence,  in  misplacing  a  switch,  it  was  alleged,  the  accident 
had  occurred  which  occasioned  the  death ;  and  it  was  claimed  that  tb^ 
defendant  had  retained  M.  in  its  employ  with  knowledge  of  his  unfitnew 
as  he  had  been  responsible  for  a  similar  accident  which  had  happened  i^ 
the  same  place.  . 

Seldy  the  evidence  Justifying  an  inference  tnat  M.  had  misplaced  th# 
■witch,  that  an  offer  by  the  defendant  to  show  that  the  switch  bad 
probably  been  changed  by  some  one  in  M.'s  absence,  was  impronerly 
rejected. 

EM,  alio,  that  evidence  to  show  that,  after  the  previous  accident  the 
person  having  charge  of  defendant's  track,  who  placed  the  switdicf   ^ 
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employed  the  switch  tenders,  investigated  the  circumstances  of  that 
accident  and  reported  thereon  to  defendant's  superintendent,  and  was 
told  by  him  to  retain  M.  in  the  defendant's  employ  was  improperly 
excluded. 

60,  also,  that  sach  person  reported  to  the  company,  after  such  investigu- 
tion,  that  he  found  M.  free  from  negligence  respectbig  the  first  accident. 

The  rule  in  regard  to  the  liability  of  employers  to  their  employes  for 
regligence  in  retaining  incompetent  fellow-employes,  of  whose  incom- 
petency they  know  or  should  know,  discussed,  and  its  limits  expltdned, 
per  Baloom,  J. 

This  action  was  tried  at  the  Albany  Circuit,  in  November, 
1871,  where  the  jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  $3,000  damages,  upon  a  complaint  that  the  defendant 
had  caused  the  death  of  Thomas  Hammond,  the  plaintiff's 
intestate,  by  wrongful  act,  neglect  or  default. 

The  deceased  was  an  employe  of  the  defendant  at  the  time, 
and  was  then  acting  as  fireman  upon  the  locomotive  on  a  train 
of  the  defendant's  cars  at  a  point  where  the  defendant's  road 
and  the  New  York  tod  New  Haven  railroad  come  together, 
in  Westchester  county.  The  train  was  going  toward  the  city 
of  New  York,  when  the  locomotive  on  which  Hammond  acted 
as  fireman  was  thrown  from  the  track,  by  reason  of  a  mis- 
placed switch,  or  by  reason  of  a  wrong  signal  as  to  the 
situation  of  the  switch,  and  Hammond  was  killed. 

The  defendant  made  a  motion  for  a  new  trial,  on  the  min- 
utes of  the  court,  which  was  denied.  Judgment  was  then 
entered,  on  the  verdict,  against  them,  and  they  appealed  from 
the  judgment,  and  from  the  order  denying  their  motion  for  a 
new  trial,  to  the  General  Term  of  this  court. 

^ek  CoweUy  for  the  respondent. 
Aldaee  F.  Walker^  for  the  appellant. 

Present  —  Milleb,  P.  J.,  Poiteb  and  Balgom,  J  J. 

By  the  Court  —  Baloom,  J.  The  verdict,  in  this  action, 
was  recovered  by  the  plaintifi!,  on  the  ground  that  Hammond 
lost  his  life  by  the  negligence  of  a  switch  tender,  whom  the 
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defendant  retained  in  his  employment  after  he  knew  he  was 
nareless  and  incompetent  for  such  service.  Was  the  evidence 
sufficient  to  sustain  this  proposition  ?  Or  did  the  judge  who 
presided  on  the  trial  make  any  erroneous  ruling  to  the  preju- 
dice  of  the  defendant  i  The  locomotive,  on  which  Hammond 
was  fireman,  was  running  toward  New  York  city  on  the 
defendant's  railroad^  and  was  thrown  from  the  track  of  that 
road,  at  about  half-past  eight  o'clock  in  the  evenings  in 
Westchester  county,  where  the  New  York  and  New  Haven 
railroad  unites  tr ith  that  track,  going  toward  New  York  city. 
The  locomotive  was  tipped  over  and  Hammond  was  killed. 
The  switch,  at  that  junction  of  the  two  railroads,  was  set 
right  for  trains  running  on  the  New  York  and  New  Haven 
road;  but  the  signal  there,  to  show  approaching  engineers  the 
situation  of  the  switch,  indicated  that  the  switch  was  set  e  ^ 
that  trains  on  tlie  defendant's  road  could  pass  the  janctior . 
And  the  engineer,  being  deceived  by  the  signal,  did  not  sto  > 
his  train,  and  his  locomotive  was  thrown 'off  the  track,  by  tb  i 
switch  being  wrongly  set,  and  Hammond  was  killed.  The 
evidence  was  sufficient  to  justify  the  inference  that  the  switch 
was  wrongly  placed  by  Patrick  McGerty,  who  had  charge  of 
it ;  but  the  judge  rejected  the  defendant's  offer  to  show  that 
it  was  probable  that  the  switch  had  been  changed  by  somebody 
else,  in  the  absence  of  McGerty.  To  that  ruling  the  defend- 
ant's counsel  excepted.  And  I  am  of  the  opinion,  the  learned 
judge  otred  in  rejecting  that  offer.  It  is  clear  that  the  action 
cannot  be  sustained,  unless  Hammond  was  killed  by  reason  of 
the  carelessness  of  McGerty.  The  ease  was  tried  on  that 
theory;  and  by  the  plaintiff  endeavoring  to  prove,  and 
proving  to  the  satisfaction  of  the  judge  and  jnry,  that  the 
defendant  was  guilty  of  negligence  and  wrong,  by  keeping 
McGerty  in  his  employ,  as  switch  tender  at  that  switch,  aftei 
an  accident  ,there  that  occurred  previous  to  the  killing  of 
Hammond.  It  was,  therefore,  material  for  the  defendant  to 
prove  that  McGerty  was  firee  from  the  alleged  n^Iigence  tha« 
caused  Hanunond's  death.    He  might  not  have  been  carcleee 
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if  tlie  switch  was  changed  by  some  other  person,  after  he  had 
set  it  right  for  trains  on  the  defendant's  road. 

The  ground  for  charging  the  defendant  with  wrong,  by 
keeping  or  having  McOerty  in  their  service,  as  a  switchman, 
when  Hammond  was  killed,  consisted  in  the  fact  that,  six  or 
seven  months  before  that  time,  while  McGerty  had  charge  of 
the  switch  where  Hammond  lost  his  life,  a  locomotive  that 
was  drawing  a  freight  train  from  New  Haven  toward  New 
York  city,  ran  off  the  track  there  one  night  in  consequence 
of  McGerty  niisplacing  this  switch.  The  switch  and  signal 
there  had  been  rightly  placed  by  McGerty  before  tliat  train 
came  in  sight  of  him.  When  he  saw  it  approaching,  he 
thought  it  was  on  the  defendant's  track,  and  therefore  he 
changed  the  switch  to  that  track.  When  he  discovered  that 
such  train  was  coming  on  the  New  York  and  New  Haven 
track,  it  was  too  late  for  him  to  change  the  switch  back  to 
that  track,  and  the  locomotive  hitched  to  that  train  ran  off 
the  track,  at  the  switch,  a  distance  of  about  the  length  of 
one  of  the  iron  rails  there.  That  train  was  going  slow,  and 
very  little  damage  was  done  by  the  locomotive,  that  was 
drawing  it,  running  off  the  track.  There  was  evidence  that 
trains  on  the  New  Haven  and  New  York  road  usually  stopped 
before  passing  that  switch,  and  that  McGerty  supposed  the 
last  mentioned  train  was  on  the  defendant's  track,  because  it 
did  not  stop,  and  therefore  he  changed  the  switch  to  that 
track.  There  was,  also,  evidence  that  the  engineers  on 
such  trains  generally  blew  the  whistles  on  their  locomo- 
tives when  approaching  that  switch,  which  was  not  done  on 
the  locomotive  that  ran  off  while  drawing  the  train  from 
New  Haven. 

McGerty  was  sworn  as  a  witness  for  the  plaintiff,  on  the 
trial  of  this  action,  and  testified  that  he  had  been  in  the 
defendant's  service  eight  or  nine  years;  that  he  had  been 
fiEtmiliar  with  the  switch  and  junction  of  the  two  railroads, 
where  the  occurrence  in  question  happened,  since  the  junction 
was  put  there ;  that  he  had  had  charge  of  this  switch  between 
nineteen  and  twenty  months  before  Hammond  was  killed ; 
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that  he  had  been  away  from  the  switch  more  than  a  year,  at 
work  repairing  defendant's  road  as  a  track  laborer ;  bnt  had 
been  back  tending  this  switch  nine  or  ten  months,  immedi- 
ately preceding  the  killing  of  Hammond.  McGerty  had 
previously  been  a  switchman  at  another  place  on  the  defend- 
ant's road  for  about  five  months. 

There  was  nothing  in  McGerty's  evidence,  or  that  given 
by  any  other  witness,  to  show  that  he  was  not  a  laborer  of 
ordinary  intelligence ;  or  that  his  habits  were  not  good ;  or 
that  he  was  not  attentive  to  his  duties  and  industrious.  And 
I  am  not  prepared  to  say  that  the  evidence  was  sufficient  to 
establish  that  the  defendant  was  guilty  of  negligence,  for 
keeping  McGerty  in  his  employ  as  a  switch-tender,  where 
Hammond  was  killed,  after  the  first  accident  at  that  place, 
which  occurred  six  or  seven  months  before  that  time.  I  do 
not  think  intelligent  men,  of  good  habits,  who  are  engineers, 
or  brakemen,  or  switchmen,  on  railroads,  must,  invaribly,  be 
discharged  by  the  companies,  in  whose  employment  they  are, 
for  the  first  error  or  act  of  negligence  such  employes  commit, 
or  that  such  companies  will  be  liable  for  their  second  error, 
or  negligent  act,  to  all  other  servants  of  such  companies, 
when  the  latter  sustain  damages  by  reason  of  such  a  second 
error  or  negligent  act.  If  such  a  rule  is  to  be  established  by 
the  courts,  the  situations  of  employes  on  railroads  will  be 
very  precarious ;  and  no  railroad  company  can  safely  retain 
an  employe  in  their  service  after  he  has  committed  a  single 
error,  or  act  of  negligence,  however  honest,  or  intelligent  or 
faithful  he  may  be,  or  good  his  habits  are.  I  cannot  subscribe 
to  such  a  rule,  for  the  reason  that  it  would  be  unjust  and 
impolitic.  But  I  will  not  say  that,  under  certain  circum- 
stances, a  single,  careless  act  may  not  evince  such  incompe- 
tency or  recklessness,  in  an  employe,  as  to  call  for  his  immediate 
dismissal  by  his  employer. 

The  defendant  called  Artemas  W.  Eggleston  as  a  witness, 
who  had  charge  of  his  railroad  track,  placed  switches  and 
employed  his  switch-tenders.  He  testified  that  he  had  known 
McGerty  twelve  years,  during  which  time  he  had  been  in  the 
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employment  of  the  defendant  in  different  capacities,  and  "  ever 
since  he  was  a  young  man ; "  that  neither  he  nor  the  defend- 
ant ever  knew  anything  against  McGerty,  except  tliese  two 
accidents,  in  regard  to  his  capability  for  the  position  of 
Bwitchman ;  that,  after  the  first  accident,  he  saw  McOerty ; 
got  what  facts  he  could  of  him  respecting  it ;  made  inquiries 
touching  it ;  looked  over  the  ground  where  it  occurred,  and 
reported,  respecting  it,  to  defendant's  superintendent,  who 
told  him  to  retain  McGerty.  The  defendant  oflEered  to  show 
that,  from  Eggleston's  investigation,  he  was  satisfied  that, 
when  the  first  accident  happened,  the  New  Haven  train  did 
not  stop,  and  so  reported ;  which  offer  was  objected  to,  and 
the  judge  excluded  it;  to  which  ruling  the  defendant's 
counsel  excepted.  The  defendant's  counsel  offered  to  show 
that  Eggleston  reported  to  the  company  that  he  found 
McGerty  free  from  negligence  respecting  the  first  accident. 
The  judge  rejected  it,  and  the  defendant's  counsel  excepted. 

I  am  of  the  opinion  the  learned  judge  erred  in  rejecting 
these  two  offers  of  the  defendant.  The  evidence  that  was 
rejected  might  have  shown,  if  it  had  been  received,  that  the 
defendant's  superintendent  had  information  that  justified 
him,  or,  at  least,  that  tended  to  justify  him,  in  directing 
Eggleston  to  retain  McGerty  in  the  defendant's  service  as  a 
switchman.  It  might  have  established,  or  have  tended  to 
establish,  that  the  defendant  was  not  guilty  of  negligence  in 
keeping  McGerty  in  their  service  as  a  switchman,  where 
Hammond  was  killed,  down  to  the  time  of  that  occurrence. 
And  I  hold,  if  that  evidence  had  been  received,  it  might, 
with  the  other  evidence  in  the  case,  have  satisfactorily  estab- 
lished that  tlie  defendant  was  not  guilty  of  any  culpable  neg- 
ligence in  retaining  McGerty  in  their  service  as  switchman, 
where  Hammond  was  killed,  and  that  the  plaintiff  could  not 
maintain  this  action.  We  have  the  right,  on  review,  to 
assume  that  the  evidence  offered  would  have  been  given; 
and  the  test  is,  if  such  evidence  had  been  received,  would  it 
have  been  material  ?    If  so,  its  rejection  was  error. 

This  conclusion,  or  holding,  is  not  in  conflict  with  the  rule 
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that  a  master,  who  knowingly  employs  an  incompetent 
servant,  or  keeps  such  an  one  in  his  service,  after  notice  of 
his  incompetency,  is  liable  for  damages,  resultiug  from  his 
negligence,  to  other  servants  engaged  in  the  same  bn8ine6& 
This  role  is  applicable  where  a  switchman  is  an  habitaal 
dmnkard,  and  such  fact  is  known,  or  ought  to  be  known,  to 
the  corporation,  and  the  injury  resnlts  from  his  intoxication. 
{Oilman  v.  Eastern  Rail/road  Corpcration^  10  Allen's  Rep&, 
233.)  In  Keegan  v.  The  Western  Railroad  Company  (4 
Selden,  175),  the  boiler  was  defective  and  dangerous,  and  its 
condition  in  that  respect  was  and  had  for  some  time  been 
known  to  the  defendants  by  the  reports  of  the  engineer, 
made  on  five  or  six  different  occasions,  which  were  entered 
on  the  books  of  the  defendants  kept  for  that  purpose ;  and 
the  defendants  were  held  liable  for  damages  that  one  of  their 
servants  sustained  by  the  explosion  of  the  boiler.  The  rule 
was  laid  down  in  Ryan  v.  Fowler  (24  N.  Y-  Reps.,  410), 
**  that  the  principal  is  responsible  for  injuries  to  his  employes 
from  bis  personal  negligence  or  misfeasance."  (See  McllH' 
Ian  V.  The  Saratoga  and  Washington  RaiJ/road  Company^ 
20  Barb.,  449 ;  Wright  v.  New  York  Central  Railroad  Com- 
pany, 25  N.  Y.  Reps.,  562.) 

All  that  the  defendants  were  bound  to  do,  after  the  first 
accident  happened  at  the  switch  in  chai^  of  McQerty,  so 
far  as  Hammond's  rights  were  concerned,  was  to  exercise 
ordinary  care  and  diligence  in  investigating  as  to  the  cause 
of  that  accident  and  the  carelessness  and  competency  of 
McGerty ;  and  if,  by  such  an  investigation,  the  facts  ascertained, 
were  such  as  would  justify  a  competent  railroad  superinten- 
dent in  retaining  McQerty  in  the  capacity  of  switch-tender, 
the  defendants  were  not  guilty  of  culpable  negligence  in  this 
case. 

There  are  other  questions  in  the  case  which  I  have  not 
examined. 

For  the  reasons  I  have  assigned,  I  am  of  the  opinion  the 
order  denying  the  defendant's  motion  for  a  new  trial,  and 
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»he  judgment  in  tho  action,  should  be  reversed  and  a  new 
final  giaiitedy  costs  to  abide  the  event. 

MiLLEB,  P.  J.,  and  PorrEK,  J.,  concurred 

New  trial  granted. 


Anna  Kelly  v.  James  Kelly  and  Michael  Kelly, 

(OsMEBAL  Tbbx,  Thiro  Departmeitt,  March,  1872.) 

A  devise  and  bequest  of  ^  all  the  real  add  personal  estate  of  which  I  may 
die  possessed,  share  and  share  alike/'  to  the  testator's  children,  two  in 
number,  with  direction  afterward  that  the  executors  lease  the  testator's 
house  and  lot  (the  property  devised)  and  apply  the  rents  to  payment  of 
debts  and  support  of  the  children,  and  a  subsequent  clause  expressing  a 
wish  that  the  property  should  remain  unsold  and  without  mortgage  until 
the  youngest  child  should  be  twenty-one. 

Bdd,  to  carry  a  fee  to  the  testator's  children,  liable  to  be  defeated  only 
by  the  death  of  both  of  the  children  during  the  testator's  lifetime^  sub- 
ject, nevertheless,  to  a  trust  In  the  executors  during  their  minority, 
notwithstanding  the  will  also  provided  that  in  case  of  the  death  of 
either  of  the  children,  the  whole  estate  should  go  to  the  survivor,  and 
in  case  of  the  death  of  both,  aU  the  property,  or  what  might  be  left, 
to  sons  of  the  testator's  brother. 

Held,  further,  one  of  the  children  having  survived  the  testator,  and  died 
intestate,  that  the'plaintijQr,  a  daughter  of  the  testator's  deceased  brother, 
and  the  testator's  two  nephews,  sons  of  another  deceased  brother,  took 
each  of  them,  as  heirs-at-law  of  the  intestate,  an  equal  third  of  the  estate. 

Case  agreed  upon  under  section  372  of  the  Code. 

The  question  presented  is  the  construction  of  the  will  of 
James  Kelly,  deceased,  who  died  on  the  SOth  of  December, 
1852,  leaving  a  last  will  and  testament,  which  was  admitted 
to  probate  on  the  29th  of  December,  1852,  by  the  surrogate 
of  Albany  county.  The  property  devised  consisted  of  a 
house  and  lot  situated  in  the  city  of  Albany.  The  first  pro- 
vision of  the  will  is  for  the  payment  of  his  debts.  The  second 
is,  ^^  I  give,  devise  and  bequeath  unto  my  beloved  children, 
Hary  Ann  Kelly  and  James  Kelly,  all  the  real  and  personal 
estate  of  which  I  may  died  possessed,  share  and  share  alike.** 
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The  third  directs  the  executors  to  rent  his  hoase  and  lot,  and 
apply  the  rent  to  payment  of  debts  and  support  of  his  children, 
and  expresses  his  desire  as  to  the  education  of  his  children. 
The  fourth  is,  "  in  case  of  the  death  of  either  of  my  said 
children,  I  devise  my  whole  estate  to  the  survivor ;  and  in 
case  of  the  death  of  both,  I  devise  all  ray  property,  or  what 
may  be  left,  to  James  and  Michael  Kelly,  sons  of  my  brother 
Bernard,  of  New  York,  or  the  whole  to  the  survivor  of  them.'' 
The  fifth  appoints  executors.  The  sixth  expressed  his  desire 
that  his  property  should  not  be  mortgaged  or  sold  until  his 
youngest  child  attained  the  age  of  twenty-one  years. 

Both  of  the  children  died  before  they  became  twenty-one 
years  of  age,  without  issue,  and  v(rithout  ever  having  been 
married ;  Mary  Ann  in  1854,  and  James  in  1866.  James 
Kelly  and  Michael  Kelly  claim  the  property  under  the  fourth 
clause  of  the  will.  Ann  Kelly,  who  is  a  daughter  of  a 
deceased  brother  of  the  testator,  claims,  that  she  is  entitled  to 
one-half  of  the  property  as  one  of  the  hoirs-at-law  of  James 
Kelly,  the  younger,  and  that  defendants  are  seized  of  the 
other  half.  The  only  question  now  before  the  court  is, 
whether  James  and  Michael  Kelly  are  entitled  to  the  pro- 
perty under  the  will,  and,  if  not,  what  portion  of  the  property 
the  plaintiff  and  the  defendants  are  each  entitled  to. 

John  W.  McNamaray  for  the  plaintiff. 
PhiUp  Mcdone^  for  the  defendants. 

Present — ^Millee,  P.  J.,  Potter  and  Baloom,  JJ. 

By  the  Court — Millee,  P.  J.  The  second  clause  of  ♦ihe 
will  of  the  testator,  beyond  any  question,  if  considered  by 
itself,  devises  an  estate  in  fee  to  Mary  Ann  Kelly  and  James 
Kelly,  the  children  of  the  testator.  Under  the  Revised  Sta- 
tutes no  words  of  inheritance  are  required,  and  the  devise 
passed  all  the  testator's  real  and  personal  estate.  (1  R.  S.,  748, 
§  1.)  There  is  nothing,  I  think,  in  the  subsequent  provisions 
of  the  will  inconsistent  with  this  construction  of  the  second 
clause. 
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I  think  that  the  third  clause  was  intended  to  provide  for 
the  payment  of  debts  and  the  support  of  the  infant  children 
and  devisees  during  their  minority,  without  a  sale  or  mort- 
gage of  the  real  estate ;  and  this  is  made  more  manifest  by 
the  provision  of  the  sixtli  clause  against  a  sale  or  mortgage 
until  the  youngest  of  the  children  should  '^attain  the  age  of 
twenty-one  years."  The  sixth  and  last  clause  shows,  I  think, 
the  intention  of  the  testator  to  devise  the  entire  premises,  in 
fee,  to  his  children.  He  expresses  a  desire  that  the  property 
shall  not  be  sold  or  mortgaged  until  the  youngest  child  is  of 
age,  without  restricting  a  sale  or  mortgage  positively  and 
affirmatively,  having  in  view,  no  doubt,  that  as  the  fee  was 
devised,  a  sale  or  mortgage  might  be  made  on  the  appli- 
cation of  the  infants.  This  was  unnecessary  if  there  was 
only  a  limited  estate  devised,  and  does  not,  in  my  opinion, 
tend  to  show,  as  is  claimed,  that  the  property  was  to  be  kept 
until  the  children  arrived  at  the  age  of  twenty-one  years,  for 
the  benefit  of  others  in  case  of  their  death  before  that  period, 
but  directly  to  the  contrary. 

The  fourth  clause  in  the  will,  upon  which  the  defendants 
rely,  cannot,  I  think,  be  construed,  alone  or  in  connection 
with  other  parts  of  it,  as  merely  giving  a  life  estate  to  the 
children,  and  was  intended  to  provide  for  the  contingency  of 
the  death  of  the  children  before  the  decease  of  the  testator. 
Had  the  testator  intended  to  give  the  children  only  a  life 
estate,  he,  no  doubt,  would  have  employed  entirely  different 
phraseology.  The  devise  would  have  expressed  that  it  was 
"  for  and  during  the  natural  life  or  lives,"  or  to  that  effect, 
and  provided  for  the  fee  "  after  "  or  "  upon  the  death."  Nor 
would  he  have  provided,  if  he  intended  a  life  estate,  that  upon 
the  death  of  one  of  them  the  survivor  should  take  the  "whole 
estate,"  instead  of  a  life  estate,  thus  changing  the  entire  char- 
acter of  the  estate  in  case  either  of  them  died  and  one  sur- 
vived the  other.  The  clause  in  question  must  be  interpreted, 
fationally ;  and  looking  at  it  in  this  point  of  view,  it  is  plai& 
that  the  testator  merely  intended  to  provide  for  the  contin- 
gency of  his  children's  death  before  his  own,  and  it  must  be 
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read  as  if  the  words  "before  my  decease"  were  inserted  II 
the  fourth  clause  after  the  word  "  children,"  and  after  the 
word  "  both."  He  would  thus  devise  the  property,  in  fee,  to 
the  children,  unless  they  died  before  him ;  and  in  that  case, 
to  lus  nephews  named  in  the  wilL 

Any  other  construction  would  be  contrary  to  the  natural 
instincts  of  a  father,  and  do  violence  to  the  plain  import  of 
the  will.  There  is  no  reason  for  supposing  that  a  parent 
would  give  to  his  minor  children  a  less  estate,  and  to  bis 
nephews  the  greater  estate,  and  the  testator  was  merely 
guarding  against  events  which  might  occur  prior  to  his 
d^ease  arvd  not  after  his  death. 

If  the  fourth  clause  can  be  construed,  as  intended,  to  take 
effect  after  the  death  of  the  testator,  then  as  Mary  Ann  Kelly 
died  before  her  brother  James  Kelly,  the  latter,  as  survivor, 
would  be  seized  of  an  estate  in  fee ;  and  upon  his  decease 
the  estate  descended  to  his  heirs-atJaw,  who  are  parties  to 
this  controversy.  Either  view  of  the  subject  leads  to  the 
same  result. 

I  am  inclined  to  think  that  the  parties  takejp^  capita  and 
not^?er  stirpes.  By  section  10,  sub.  8,  E.  S.,  752,  when  the 
brothers  and  sisters  are  dead,  then  the  estate  goes  to  the 
descendants.  By  section  7,  sub.  8,  R.  S.,  752,  if  there  are  col- 
lateral relations,  ^^  all  of  equal  degree  of  consanguinity  to  the 
intestate,  the  inheritance  shall  descend  to  them  in  equal 
parts,  however  remote  from  the  intestate  the  common  degree 
of  consanguinity  may  be."  As  in  this  case  the  surviving 
relations  were  all  cousins,  they  were  entitled  to  equal  parts 
of  what  descended  to  them  respectively.  This  construction 
of  the  statutes  is  supported  by  authority.  {Pond  v.  Bergk, 
10  Paige  Ck,  140,  148 ;  jETi/att  v.  Pugsley,  23  Barb.,  801.) 

A  decree  must  be  entered  that  Ann  Kelly  is  entitled  to 
and  seized  of  an  estate,  in  fee,  of  one-third  of  the  real  estate, 
and  James  Kelly  and  Michael  Kelly  each  to  one-third  thereof 

The  costs  of  the  action  should  be  paid  out  of  the  estate, 
each  one  of  the  parties  paying  a  proportionate  share  thereof 
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Potter,  J.  There  is  no  ambiguity  about  the  second  clause 
of  the  testator's  will.  It  is  a  plain  devise  of  a  fee  to  his  two 
childi*en,  Mary  Ann  and  James,  of  his  whole  estate. 

The  third  clause  of  the  will  creates  a  power,  in  trust,  in  his 
exectors  to  rent  his  real  estate ;  and  this,  taken  in  connection 
with  the  sixth  clause,  continues  this  power  until  the  youngest, 
or  the  survivor  of  them,  shall  arrive  at  the  age  of  twenty -one. 

Although  the  second  clause  devises  a  fee  to  each  of  these 
children,  it  is  necessary  to  read  it  in  connection  with  the 
fourth  clause,  which  creates  a  contingent  limitation  over  to 
the  survivor  in  case  of  the  death  of  one  of  them. 

All  this  is  very  clear.  At  this  point  the  necessity  of  construc- 
tion commences,  and  here  several  inquiries  begin.  It  is 
manifest  that  the  testator  meant  '^  by  the  death  of  either  of  my 
9aid  children  "  something  more  than  is  expressed  in  words ; 
sometliing  has  been  omitted,  and  something  of  necessity  must 
be  supplied  by  interpretation.  Wills  are  to  be  interpreted, 
not  only  according  to  the  intent  of  the  testator,  but  that 
intent  must  be  determined  by  reason.  It  is  well  established 
that  words  in  a  will  will  be  supplied,  in  order  to  effectuate 
the  intention,  as  collected  from  the  context,  and  this  may  be 
done  by  the  court  in  order  to  give  the  will  effect.  {Caoenho- 
ven  v.  ShvleTy  2  Paige,  123.)  Now,  it  is  neither  sensible  or 
natural  that  this  will  should  be  construed  according  to  its 
strict  letter,  to  wit,  "  in  the  case  of  the  death  of  either  of  my 
said  children,  I  devise  my  whole  estate  to  the  9urvi'0orP  It 
must  be  asked — death,  when  t 

To  show  the  absurdity  of  following  the  letter  strictly,  sup- 
pose the  daughter,  Mary  Ann,  bad  died  leaving  children. 
Did  the  testator  intend  by  this  language  that  at  her  death  her 
iwue  should  be  disinherited  and  the  estate  go  to  James? 
Such  is  the  leUer^  and  so  vice  versa.  And  did  the  testator 
further  intend,  that  in  case  both  of  his  children  should  die, 
and  both  leaving  issue,  their  issue  should  be  disinherited 
and  the  estate  then  go  to  more  distant  relations  ?  Such  is 
the  strict  letter.  When  both  die^  the  estate,  by  the  letter^ 
goes  to  others  tlian  the  descendants  of  his  children. 
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We  must  then  seek  for  Bome  more  natural  and  reasonable 
construction  of  this  will  than  to  hold  that  the  testator  intended 
that  his  own  descendants  and  blood  should  be  cut  off.  We 
must  presume  the  testator  was  possessed  of  the  ordinary 
natural  affection.  We  must  presume  that  he  was  possessed 
of  suflScient  intelligence  to  have  known  of  that  law  of  nature 
that  his  children  would  die.  We  may  further  presume  that 
when  the  testator  used  these  words  he  had  in  view  either 
some  period  of  time  at  which  they  should  die,  which  he 
omitted  to  express,  or  to  some  condition  of  the  devise,  such 
as  dying  without  issue,  or  as  dying  before  his  own  decease. 
To  ascertain  this  intent^  and  to  supply  this  omission^  is  the 
duty  of  the  court. 

The  difficulty  in  all  such  cases  arises  from  the  testator  hav- 
ing applied  the  term  expressing  this  contingency,  viz.,  the 
death  of  one  of  the  children, — an  event,  of  all  others,  the 
most  certain  and  inevitable,  but  the  period  of  its  happen- 
ing, a  period  the  most  uncertain  by  any  human  calculation. 

To  satisfy  this  term,  then,  it  is  necessary  to  connect  this 
death  with  some  circumstance  in  association  with  which  it  is 
contingent.  Such  circumstance  is  naturally  the  time  of  its 
happening ;  and  such  time^  where  the  bequest  is  immediate, 
as  it  is  in  the  case  before  us,  is  necessarily  the  death  of  the 
testator^  there  being  no  other  period  to  which,  by  proper 
legal  construction,  the  word  death  can  refer.  (1  Jarm.  on 
Wills,  468.) 

If  we  are  right  in  this  legal  view,  then  it  strengthens  the 
position  that  the  estate  devised  in  the  second  clause  of  the 
will  created  a  fee  in  the  two  children  of  the  testator,  Mary 
Ann  and  James,  The  case  of  HinJdey  v.  Simmons  (4  Vez., 
161)  was  exactly,  in  its  terms  in  that  respect,  like  the  will 
before  us.  It  was  as  follows :  "  I  do  give  and  bequeath  unto 
my  sister,  Mary  Hinkley,  all  my  fortune  and  everything  I 
have  a  power  to  leave ;  and  in  case  of  her  death,  I  do  then 
give  and  bequeath  all  I  have  to  my  mother,  Mary  Hinkley." 
Mary,  the  sister,  married  Simmons  and  died,  leaving  her 
mother  surviving.    The  mother  then  dying,  her  heirs  claimed 
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that  tlie  estate  devised  to  the  sister  was  a  life  estate,  and  at 
her  death  came  to  the  motlier.  The  bequest  to  Mary,  the 
sister,  was  held  to  be  an  absolute  estate,  and  it  was  held  that 
the  words,  "  in  case  of  her  death  '^  imported  a  contingency 
and  not  a  limitation. 

To  the  same  elBFect  is  the  will  in  the  case  of  Lowfield  v. 
Stoneham  (2  Strange,  1261);  and  the  same  adjudication  in 
Cambridge  v.  Roue  (8  Vez.,  12.) 

It  woald  then  seem  that  the  testator  having  died,  leaving 
his  two  children  him  surviving,  and  they  taking  an  absolute 
fee  by  an  immediate  possession  of  the  estate,  subject  to  a 
power  in  trust  only  in  the  executors  to  lease  it ;  and  James, 
the  testator's  son,  having  survived  his  sister,  Mary  Ann,  took 
the  whole  estate,  both  by  limitation  over  in  the  will  and  by 
inheritance,  as  the  only  heir-at-law  of  Mary  Ann, 

In  this  view,  the  estate  of  James  Kelly  the  son  being  an 
absolute  estate  in  him,  James  and  Michael  Kelly,  sonB  of 
Bernard,  take  nothing  under  the  will. 

At  the  time  of  the  death  of  James  Kelly,  the  son  of  the 
testator,  Bernard  and  Thomas  Kelly,  the  brothers  of  the 
testator,  were  dead ;  Bernard  leaving  him  surviving  his  two 
sons,  James  and  Michael,  the  defendants,  and  Thomas  leav- 
ing him  surviving  only  Ann  Kelly,  the  plaintiif,  and  these 
are  the  only  heirs-at-law  and  next  of  kin  of  James,  son  of  the 
testator,  and  all  of  equal  degree  of  consanguinity  to  the 
intestate,  and  are  each  entitled  to  inherit  an  equal  portion  of 
the  estate.  (1  Kev.  Stat.,  762;  23  Barb.,  148;  Pond  v. 
Bergh,  10  Paige,  142,  149.) 

I  think  the  order  should  be  that  the  plaintiff  and  defend^ 
ants  inherit  the  estate  in  equal  degree,  one-third  to  each. 

Baloom,  J.  MiLLEB,  P.  J.,  and  PoTTBB,  J.,  having  written 
opinions  in  this  case,  I  shall  do  little  else  than  to  state 
my  conclusions:  1.  By  the  second  clause  in  the  will  of 
James  Kelly,  he  gave  and  devised  all  the  real  and  personal 
estate  of  which  he  should  die  possessed  unto  his  children, 
Mary  Ann  Kelly  and  James  Kelly,  share  and  share  alike. 

Lansing — Vol.  V.     57 
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2.  By  the  fourth  clause  in  such  will,  as  that  clause  should  be 
interpreted,  in  case  either  of  the  children  of  the  testator 
should  die  without  issue  before  his  own  death,  the  surviving 
child  would  take  the  whole  estate  of  the  testator;  and  in 
case  of  the  death  of  both  of  such  children  without  issue 
before  the  death  of  the  testator,  then  the  whole  of  his  estate 
was  to  go  10  his  two  nephews,  James  and  Michael  Kelly. 

3.  Both  of  the  children  of  the  testator  survived  him  and  t^ok 
an  estate,  in  fee,  in  the  real  property  left  by  him,  and  shared 
alike  therein,  i.  The  testator  died  on  the  20th  day  of 
December,  1852.  His  daughter,  Mary  Ann  Kelly,  died 
before  she  became  twenty-one  years  of  age,  without  issue^ 
about  the  Ist  day  of  January,  1854;  and  his  son,  James 
Kelly,  died  before  he  became  twenty-one  years  of  age,  and 
without  issue,  about  the  6th  day  of  December,  1866,  and 
neither  the  daughter  nor  the  son  of  the  testator  alien- 
ated the  property  the  testator  left  them,  or  left  a  will.  5.  The 
only  heirs  the  son  James  Kelly  left  surviving  him  were  the 
defendants,  James  Kelly  and  Michael  Kelly,  sons  of  a  deceased 
brother  of  the  testator,  and  the  plaintiff,  Ann  Kelly,  a  daughter 
of  another  deceased  brother  of  the  testator.  6.  Tho  parties 
to  this  controversy  being  cousins  of  James  Kelly,  deceased, 
from  whom  they  take  title  to  the  real  estate  in  question,  as 
h>s  heirs-at-law,  the  question  arises  whether  each  one  takes 
the  one  undivided  third  part  of  such  real  estate,  or  whether 
the  plaintiff  takes  the  one  undivided  half  of  such  real  estate, 
and  the  two  defendants  the  other  half  thereof.  7.  My  con- 
clusion is  that  the  plaintiff  is  entitled  to  one  undivided  third 
part  of  the  real  estate  in  question,  and  that  each  of  the 
defendants  is  entitled  to  one  undivided  third  part  of  such  re^' 
estate.  (3  K.  S.,  5th  ed.,  pp.  41  and  42,  §§  6  to  11 ;  Pond  et 
al,  v.  Bergh  et  al.j  10  Paige's  Ch.  Reps.,  140.)  8.  Judgment 
should  be  rendered  in  the  action  in  conformity  with  these 
conclusions. 

Ordered  accordingly. 
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Albert  T.  Dunham  ct  al.,  Executors,  &c.,  Appellants,  v. 

Albert  G.  Saqe,  Hespondcnt. 

(Genrual  Teum,  Thikd  Department,  May,  1872.) 

Prior  In  tlic  anicnduicnt  to  section  101  of  the  Code  in  1870,  llie  stnliUc  of 
Itmilations,  in  cnsos  other  than  those  exce))tcd  by  that  section,  began  to 
run  Mgainsl  a  married  woman,  continuing  the  coverture,  only  after  five 
years. 

Ami  if  she  tlied  liefoixi  the  expiration  of  five  years, her  jeprescntatives  had 
ihe  full  lime  luuited  by  statute,  in  which  to  bring  an  action  upon  a  claim 
which  survived  to  them. 


This  action  was  tried  at  the  Rensselaer  Specijtl  Tenn  of 
tliis  court  in  1871.  The  justice,  before  whom  it  was 
tried,  made  liis  decision  dismissing  the  plaintiffs'  complaint 
on  tlie  15th  day  of  June,  1871.  After  judgment  on  such 
decision  in  favor  of  the  defendant  for  costs,  the  plaintiffs 
appealed  therefrom  to  the  General  Term  of  this  court 

The  case  is  now  submitted  on  printed  briefs. 

John  IF.  HeynoldSy  for  the  appellants. 
IT.  A.  Beachy  for  the  respondent. 

Present — ^Miller,  P.  J.,  Potter  and  Balcom,  JJ. 

By  the  Court — ^Baloom,  J.  The  only  cause  of  action  tlie 
plaintiffs  proved  on  the  trial  was  upon  an  award  not  tinder 
seal,  as  I  infer  from  the  case,  against  the  defendant  in  favor 
of  the  testatrix,  Mrs.  Eliza  Ann  Dunham,  dated  the  31st  day 
of  August,  1857,  by  which  award  the  defendant  was  required 
to  pay  Mrs.  Dunham  the  sum  of  $2,000,  with  interest  thereon 
from  the  1st  of  May,  1854.  As  no  time  was  specified  in  the 
award  for  the  payment  of  the  $2,000  and  interest  thereon, 
the  same  was  due  when  the  award  was  made. 

The  only  defence  to  the  action  on  the  award,  set  up  in  the 
defendant's  answer,  which  it  is  necessary  to  consider  is,  tliat 
the  cause  of  action  on  the  award  did  not  accrue  within  seven 
years  before  the  commencement  of  the  action ;  that  the  ri^ht 
of  action  accrued  on  the  award  on  the  Slst  day  of  August, 
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1857 ;  that  Mrs.  Dunham  died  on  the  4th  day  of  February, 
1862,  and  that  the  action  was  commenced  on  the  10th  day  of 
February,  1867. 

Those  dates  were  proved  on  the  trial,  as  alleged  in  the 
answer,  except  that  the  action  was  commenced  on  the  18th 
instead  of  the  10th  day  of  February,  1867. 

The  validity  of  the  award  was  conceded  on  the  trial,  and 
that  it  embraced  the  entire  cause  of  action  contained  in  the 
complaint. 

The  will  of  Bfrs.  Dunham  was  proved,  and  letters  testa- 
mentary thereon  were  issued  to  the  plaintiffs  on  the  10th  day 
of  September,  1866. 

Mrs.  Dunham  was  a  married  woman  (the  wife  of  the 
plaintiff,  Albert  T.  Dunham)  when  the  award  was  made,  and 
her  coverture  continued  until  she  died. 

When  the  award  was  made  and  until  after  this  action  was 
partly  tried,  the  time  for  compiencin^  an  action  like  this  by 
a  married  woman  was  not  limited,  except  it  was  provided 
*^  that  the  period  within  which  the  action  must  be  brought 
cannot  be  extended  more  than  five  years  by  any  such  disa- 
bility, except  infancy.  Kor  can  it  be  ae>  extended^  in  any  case, 
longer  than  one  year  after  the  disability  ceases."  See  section 
101  of  the  Code,  as  it  was  prior  to  the  6th  day  of  May,  1870. 

The  judge  decided  at  the  Special  Term  that  the  cause  of 
action  on  the  award  had  become  barred,  before  the  aetion  was 
commenced,  by  the  statute  of  limitation.  To  which  decision 
the  plaintiff's  counsel  excepted. 

The  general  inile  prescribed  by  the  Code  was  and  still  is, 
that  an  action  like  this  must  be  commenced  within  tax  years 
next  after  the  right  to  bring  it  accrues.  (Code,  §  91.)  Bat 
by  section  100  of  the  Code,  as  it  was  nntil  after  this  aetion 
was  partly  tried,  those  six  years  did  not  begin  to  run,  as 
against  a  married  woman,  until  the  expiration  of  five  years 
aft^  the  accruing  of  the  cause  of  action  in  her  favor.  Mra. 
Dunham  did  not  live  five  years  after  the  cause  of  action  on 
the  award  in  question  accrued  to  her.  She  lived  only  four 
years  five  months  and  three  days  after  the  award  waa  made. 
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If  she  had  lived  she  could  have  brought  an  action  on  the 
award  at  any  time  within  eleven  years  after  she  had  the 
right  to  bring  it,  which  eleven  years  would  have  expired  on 
the  31st  day  of  August,  1868.  Kow^  as  no  part  of  the  six 
years'  limitation  ran  against  Mrs.  Dunham  during  her  life,  it 
would  seem  that  her  executors  could  bring  this  action  at  any 
time  within  six  years  after  she  died.  And  they  brought  the 
action  at  the  expiration  of  five  years  and  four  days  subse- 
quent to  her  death,  and  witUn  those  six  years. 

One  difficulty  that  probably  embarrassed  the  judge  at  the 
Special  Term  was  the  clause  formerly  in  section  101  of  the 
Code,  which  declared  that  the  period  within  which  an  action 
must  be  brought  by  a  married  woman  could  not  be  '^  extended 
in  any  ease  longer  than  one  year  after  the  disability  ceased." 
But  that  clause  is  not  applicable  to  this  case,  for  the  reason 
that  Mrs.  Dunham's  disability  did  not  cease  while  she  lived. 
The  six  years'  limitation  had  not  commenced  to  run  against 
her  when  she  died. 

It  is  true  that  Mrs.  Dunham  might  have  brought  an  action 
in  her  own  name  on  the  award  at  any  time  after  it  was  made. 
<Code,  §  114 ;  Laws  of  1860,  §  7.)  But  she  was  not  obliged 
to  bring  it  because  she  was  under  disability,  and  the  six  years' 
statute  of  limitation  was  not  running  against  her  by  reason 
of  her  coverture,  which  continued  until  she  died. 

I  am  of  the  opinion  that  Mrs.  Dunham  should  not  be 
deemed  to  have  been  entitled  to  bring  an  action  on  the 
award  while  she  lived,  within  the  meaning  of  section  102  of 
the  Code,  for  the  reason  that  she  was  a  married  woman 
when  the  award  was  made  and  until  she  died,  and  her  disar 
bility  under  section  101  of  the  Code  had  not  ceased,  as  that 
section  of  the  Code  was  when  she  died.  I  think,  when  all 
the  provisions  of  the  Code  respecting  the  times  within  which 
actions  must  be  commenced  are  considered,  that  section  102 
should  be  construed  to  mean  that  if  a  person  not  under  disor 
Vlity^  entitled  to  bring  an  action,  die  before  the  expiration  of 
the  time  limited  for  the  commencement  thereof,  and  the  cause 
of  action  survive,  an  action  may  be  commenced  by  his  rep- 
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resell tatives,  after  the  expiration  of  that  time,  and  within  one 
year  from  his  death.  And  I  also  think  the  words  in  that 
section,  "the  time  limited  for  the  commencement"  of  the 
action,  mean  the  time  a  person  not  under  disaibiliiy,  or  after 
his  or  her  disability  ceases,  has  within  which  to  bring  an 
action.  I  hold  this,  because  "  the  time  of  such  disability  "  is 
declared  by  section  101  of  the  Code  to  be  "  not  a  part  of  the 
time  limited  for  the  commencement  of  the  action."  In  this 
case  Mrs.  Dunham's  disability  conld  not  have  ksted  longer 
than  five  years,  according  to  that  section,  after  the  award  was 
made,  if  she  had  lived  that  period. 

My  conclnsion  is,  that  the  statute  of  limitations  was  not 
a  defence  to  the  action.  For  this  reason  it  becomes  unneces- 
sary for  me  to  conbider  the  point  made  by  the  plaintiffi' 
counsel,  that  the  defendant's  letter  in  the  case  contains  an 
agreement  that  would  defeat  the  defence  of  the  statute  of 
limitations. 

I  am  gratified  that  I  have  come  to  the  conclusion  that  the 
plaintiffs  can  maintain  this  action,  for  the  reason  that  the  ease, 
as  settled,  shows  that  they  ought  to  succeed  in  it. 

If  these  views  are  correct,  the  judgment  in  favor  of  the 
defendant  in  the  action  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

New  trial  granted. 

Note. — Section  101  of  the  Code  was  amended  in  1870,  and  the  statute  of 
limitations  now  runs  against  a  married  woman  as  in  other  cases,  and  she 
is  no  longer  mider  disability  in  bringing  actions  by  reason  of  her  covertare. 


Mart  Damon,  Kespondent,  v.  William  Moobb,  Appellant 
(Gbnebal  Tbbm,  Third  Dbpabtmekt,  March,  1871.) 

In  an  action  for  damages  for  seducing  a  minor  daughter  and  serrant, 
brought  by  the  mother,  a  widow,  it  seems  tlie  plaintiff  may  recorer, 
although  the  seduction  was  accomplished  by  force  and  against  the  ooa- 
sent  of  the  seduced.    (Per  Potter,  J.) 

Exemplary  damages  are  recoverable  in  the  action. 

Hogan  t.  Crtgan  (6  Rob.,  181)  on  this  point  disapproyed.    (Per  FOttsb,  J.) 
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This  action  was  brought  by  the  plaintiff,  as  mother,  to 
recover  damages  sustained  by  reason  of  defendant's  having 
"  debauched  and  carnally  known  "  her  daughter  and  servant. 

The  answer  denies  most  of  the  material  allegations  of  the 
conplaint,  alleges  that  the  daughter  was  not  the  sen^ant 
of  plaintiff,  and  that  she  became  pregnant,  if  at  all,  by 
some  person  other  than  the  defendant,  and  with  the  privity 
and  consent  of  plaintiff. 

The  action  was  referred,  and  the  referee  reported  in  favor 
of  the  plaintiff,  assessing  her  damages  at  $1,500. 

It  appeared  from  the  evidence  that  the  plaintiff  was  a 
widow ;  that  in  February,  1869,  the  defendant,  a  married 
man  about  forty  years  of  age,  took  the  plaintiff's  daugh- 
ter, a  girl  of  about  sixteen,  into  his  mill  in  Cohoes ;  and 
while  in  his  employ,  as  was  testified  to,  the  defendant  had 
the  intercourse  which  resulted  in  the  birth  of  a  child.  Tt> 
consequence,  the  mother  lost  her  services,  &c.  From  fho 
judgment  entered  upon  the  report  of  the  referee,  an  appeal 
is  taken  to  this  court. 

li.  A.  ParfnenteTy  for  the  appellant. 

MaUhew  Sidey  for  the  respondent. 

Present — ^Milleb,  P.  J.,  Potter  and  Balcom,  JJ. 

Potter,  J.  The  plaintiff  had  a  right  to  maintain  this 
action  by  reason  of  her  relation  of  mother  of  her  minor 
daughter,  entitled  to  her  services  and  wages,  the  father  being 
dead,  and  the  daughter  being  the  servant  of  and  living 
with  her  mother,  upon  the  showing  a  loss  of  service,  which 
was  done.     This  point  is  not  controverted  on  the  argument. 

The  several  findings  of  fact  by  the  referee  are  sustained, 
either  upon  conflicting  or  upon  undisputed  evidence ;  and  upon 
a  careful  examination  of  the  case,  I  do  not  find  a  reason  for  a 
reversal  of  the  judgment  on  the  ground  of  its  being  against  the 
weight  of  evidence.  Nor  does  there  appear  to  be  any  ruling 
of  the  referee,  upon  the  admission  or  rejection  of  evidence, 
which  is  of  sufficient  materiality  to  make  a  cause  for  reversal 
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Two  grounds  for  a  reversal  are  urged  upon  the  law  of  the 
case,  viz. : 

Ist  That  the  act  complained  of  was  notsedoctiou,  because 
committed  with  force,  and 

2d.  Tliat  exemplary  damages  are  not  allowaUe  in  such  a 
ease. 

At  common-law,  and  before  Hhe  Code  abolished  the  distine 
tion  between  forms  of  action,  it  was  settled  that  the  farm  of 
the  action  for  seduction  was  at  the  (^tionof  the  plaiutiff,and 
that  trespass  or  case  was  equally  proper.  That  questiim, 
especially  since  the  Code  has  abolished  the  distinction  between 
forms  of  action,  it  is  no  longer  ueceesary  to  discuss.  (See 
Code,  and  Morany.  Dawes^  4  Cow.  B.,  412,  and  cases  cited.) 
In  England,  trespass  vi  ^  armis  was  the  more  common  form 
of  action.  {Charnberlin  v.  JIaglewoodj  5  Mees.  &  Wels.,  515.) 
In  Mar  an  v.  Dawes,  stipray  the  court  said:  "Where  ihe 
seduction  is  accompanied  with  aet^ull  violence  upon  ths  person 
of  the  daughter,  or  an  illegal  entry  upon  the  plaintifPs  cIosq 
or  into  his  house,  trespass  would  lie  for  the  assault  within  the 
case  of  Ditoham  v.  Bond  (2  M.  &  S.,  436)."  This  last  case 
holds  that,  in  an  action  for  seducing  the  daughter  or  adulteiy 
with  the  wife,  the  action  of  trespass  would  lie ;  and  that  in 
such  actions  the  court  had  treated  them  as  actioQS  on  the  case. 

I  have  cited  these  authorities  because  it  is  argued,  on  the  part 
of  the  defendant,  that  the  action  is  not  seduction  if  the  act 
was  committed  -with  force  and  against  the  will  of  the  servant 
The  court  says,  in  Moran  v.  Dawes,  "  neither  the  injury  to 
the  person  of  the  child  nor  the  property  of  the  plaintiff  are,  in 
truth,  ever  taken  into  the  account.  They  are  little  more  than 
a  mere  fiction,  adopted  in  order  to  sustain  the  remedy  by  tres- 
pass. The  direct  injury  may  be  waived  in  all  cases;  and 
the  declaration  framed  to  meet  the  consequential  injury,  dis- 
regarding entirely  every  consideration,  except  the  loss  of 
service,  and  the  more  important  one  of  seduction  and  dis- 
grace." In  BarUey  v.  Bichtmyer  (4  N.  Y.,  38,  43),  an  effort 
was  made  by  very  distinguished  counsel  to  overturn  the  rule 
as  to  the  extent  of  damages  that  might  be  rqcovered  in  sudi 
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jases,  attempting  to  confine  it  to  actual  damages.  The  ease 
was  thoroughly  considered,  and  B]U)]iraoN9  J.,  who  delivered 
the  opinion  of  the  court,  said :  ^^  Actions  of  this  kind  are 
founded  on  the  relation  of  master  and  servant,  and  the  gist 
of  the  action,  whether  it  be  in  oo^^or  tr€spasSjiB  the  maat^s 
loss  of  services  in  consequence  of  the  wrong  done  by  the 
defendant."  *  *  ^^It  has  been  settled  that  the  value  of 
the  services  does  not  constitute  the  measure  of  damages,  when 
the  action  is  brought  for  loss  of  services,  &c."  In  ihia  he 
refers  to  the  action  brought  in  either  form,  trespass  or  case. 
In  Segar  v.  Slingerland  (2  Caines,  219),  the  court  say :  ^^  in 
actions  of  this  nature  the  daughter  is  supposed  to  he  viclaied 
hyforce^  against  the  will  and  consent  of  the  master." 

The  evidence  in  this  case,  whidi  is  unccmtradicted,  and  which 
the  defendant  cites  to  show  that/br^^  was  used  by  the  defend- 
ant, is,  that  the  daughter,  on  two  occasions  in  the  evening,  went 
alone  with  the  defendant  into  his  mill  where  the  intercourse 
occurred.  She  swears  she  did  not  consent ;  that  he  had  con- 
nection with  her  against  hor  wishes,  and  that  die  struck  him 
and  pulled  his  whiskers ;  that  she  resisted  him  all  she  could. 
This,  it  is  claimed,  is  not  seduction;  that  it  is  either  sen 
assault  and  battery  <»r  rape ;  and  the  action  being  easey  in 
form,  for  seduction,  the  complaint  was  not  sustained ;  or,  if 
fiustained,  that  only  actual  damages  should  have  been  allowed. 
To  sustain  this  position,  the  case  of  Cawden  v.  Wright  (24 
Wend.,  429)  and  some  other  cases  are  cited.  That  was  an 
action  of  assault  and  battery  brought  by  a  &th^  for  the  bat- 
tery of  a  son,  per  quod  servitium  amisit^  and  the  court 
charged  the  jury  that  they  might  take  into  account,  onr 
the  question  of  damages,  the  feelings  of  the  parents  occa- 
sioned by  the  infliction  on  their  son.  The  judgment  was 
correctly  set  aside  for  this  error  in  the  charge.  But  that 
ease,  I  think,  proves  too  much  for  the  defendant,  for  the 
court  in  the  same  opinion  distinguidi  such  a  case  from 
an  action  for  the  seduction  of  a  daughter.  Kelsok,  Ch. 
J.,  says :  ^^  It  is  true  that  in  an  action  for  the  seduction  of  a 
daughter,  the  jury,  in  fixing  upon  the  damages,  may  regard 
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the  wounded  feelings  of  the  fiwnily."  "  That  case  "  (seduc- 
tion), he  says,  ^^  has  always  been  considered  aui  generU^  aud 
inconsistent  with  the  fundamental  principle  of  the  action," 
which  is  either  trespass  or  case  per  quod^'^  (&c.,  and  the  jud^-c 
proceeds  to  show  the  reasons,  and  then  cites  as  authority  the 
case  of  Ed/monson  v.  MacheU  (2  T.  R.,  4),  which  was  an 
action  of  trespass  for  assaulting  and  beating  the  plaintiff's 
niece,  who  was  her  servant,  j9^  quod^  &c. ;  the  jury  rendered 
a  verdict  of  £300,  which  was  sustained,  putting- the  case  on 
the  footing  of  the  action  of  seduction.  The  case  of  Whitney 
Y.  Hitchcock  (4  Den.,  461)  was  also  cited  on  the  part  of  the 
defendant  to  the  same  point.  That  was  also  an  action  of 
assault  and  battery  by  the  father,  with  9i,per  quod^  &a  The 
question  was,  whether  anything  beyond  actual  damages  could 
be  recovered  by  the  father,  inasmuch  as  the  chUd,  which  was 
eleven  years  old,  could  also  recover  for  the  assamlt  and  bat- 
texy.  The  court  lield  that  the  fatlier  could  not  recover  exemr 
plary  damages^  but  the  court  also  distinguished  that  case 
from  one  where  there  had  been  seduction.  They  say  ^^  the 
action  of  seduction  is  peculiar J"^  and  would  seem  to  form  an 
exception  to  the  rule  that  actual  damages  only  can  be  recov- 
ered, and  say  that  the  action  of  seduction  is  based  upon  ^pe- 
dal  reasons  only  applicable  to  that  case. 

From  this  review  of  the  above  cases,  it  is  entirely  dear 
that  it  is  immaterial  whether  the  form  of  action  is  trespass  or 
case^  if  seduction  is  the  nature  of  the  action ;  and  a  case  of 
aeduetion  proved  under  a  complaint  in  either  form  would  be 
sustained,  and  if  needful,  though  I  think  it  is  not,  the  court 
after  judgment  would  allow  an  amendment  to  conform  the 
pleading  to  the  case  proved ;  and  that  case  also  establishes 
that  seduction  may  as  well  be  accompanied  with  force  as 
without.  The  case  of  ShufeLt  v.  Rowley ^  reported  in  4  Cow., 
58,  was,  in  one  count,  for  making  an  asswuU  upon  the  plain- 
tiff's daughter  and  maltreating  her,  debauching  her  and  get- 
ting her  with  child,  with  a  per  quod,  &c.  The  court  said: 
^^This  is  not  technically  an  action  of  assault  and  batteiy. 
The  gist  of  the  action  is  the  loss  of  service."    And  yet  the 
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fonn  of  that  action  implied  force.  The  injury  to  the  parent 
in  these  actions  is  the  same.  The  disgrace  and  wbanded  feel- 
ings are  the  same,  when  accomplished  by  insinuating  arts, 
wiles  and  strategy,  and  persuasion.  He  abuses  the  sim- 
plicity and  confidence  of  the  victim,  without  force,  or  by  art 
and  force  combined,  or  by  force  alone.  I  thin^  the  action 
can  be  maintained  and  exemplary  damages  recovered,  whether 
the  injury  is  inflicted  within  or  without  the  technical  mean- 
ing of  what  may  be  called  seduction.  The  cases  are  not  con- 
fined to  the  strict  literal  meaning  of  that  term,  as  defined  in 
the  literary  lexicons  of  the  day.  It  lies  and  can  be  main- 
tained for  debauching  and  carnally  knowing  the  daughter  or 
servant,  by  means  whereof  the  party  is  injured,  whether  com- 
mitted with  force  or  not,  and  the  action  may  be,  and  ever  has 
been,  sustained  in  our  courts  in  both  forms  of  charge.  (In 
Trespass,  see  1  Chitty  PL,  138 ;  3  Chitty  PI.,  375,  376 ;  in 
Case,  2  Chitty  PI.,  265  \o  268.)  It  would  be  a  monstrous  doe- 
trine,  indeed,  to  be  laid  down  by  a  court,  that  the  wrong- 
doer who  accomplishes  his  purpose  with  some  degree  of  force 
shall  escape  with  only  the  liability  for  acttuU  damages,  while 
he  only  who  effects  the  same  purpose  and  infiicts  the  same 
injury  by  persuasion  and  artifice  is  liable  for  exemplary  dam- 
ages. Ko  case  entitled  to  respect,  within  the  limits  of  my 
research,  has  held  this  to  be  the  law ;  but,  on  the  contrary, 
the  form  of  action  in  trespass  alleging  force  having  been  bo 
long  used,  it  is  clearly  by  implication  otherwise. 

If  it  be  true  that  the  legal  foundation  of  this  action  (loss  of 
service)  is  but  a  legal  fiction,  and  that  its  real  foundation  is  the 
disgrace  of  the  family,  then  it  is  not  true,  as  a  legal  proposition, 
that  there  is  still  another  distinction,  to  wit :  whether  or  not 
this  disgrace  was  produced  with  or  without  force.  The  terri- 
ble wrong  inflicted  is  no  less  bitter  if  produced  by  the  one 
means  than  by  the  other.  In  Badgley  v.  Decker  (44  Barb., 
689),  Masok,  J.,  said :  ^^  The  real  gravamen  of  the  action  is 
the  mortification  and  disgrace  of  the  family  and  the  wounded 
feelings  of  the  plaintiff ;"  and  Pabksb,  J.,  in  same  case,  p. 
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£95,  held  to  the  same  in  efiect  And  see  also  opinion  of 
DiNio,  J^  in  Lipe  v.  Eiaerderd  (32  N.  T-,  236). 

I  am  not  unaware  of  a  case  in  the  Saperi<Hr  Court  of  New 
York  {Hogcm  v.  Cregan^  reported  in  6  Robertson,  138),  cited  as 
holding  to  the  reverse  of  the  propositions  above  laid  down  in 
one  particular.  I  do  not  think  the  case  goes  to  the  extent 
claimed.  If  it  does,  then,  witli  all  respect  to  that  able  court,  I  do 
not  concur  in  its  viewa  The  learned  judge  in  that  case  would, 
indeed,  seem  to  be  inclined  to  Ixold  that  the  case  maj  be 
decided  upon  the  literary  deiinition  of  the  word  ^^  seduce,"  and 
gives  the  ordinary  jusceptation  of  that  word ;  and  that  in  sndi 
action  the  jservant  must  be  '^  debauched  by  wiles  and  persua- 
6ion8|  witliout  force.'^  In  another  remark,  he  says :  ^^  Again, 
the  criminal  connection  may  have  been  compelled  by  force. 
To  designate  such  an  act,  the  law  uses  the  term  rape,  not 
eeduction."  The  reporter  would  seem  by  his  third  note  or 
syllabus  of  the  case  to  have  understood  the  court  to  have  held 
'^  that  to  constitute  seduction  it  is  necessary  that  tiie  seducer 
employ  acts  to  overcome  the  resistance  of  the  seduced,  and  by 
T^iles  and  persuasions,  without  force,  debauch  her."  If  Hiis  is 
intended  as  a  legal  proposition,  and  as  a  rule,  without  excep- 
tion, it  is  not  law,  and  stands  in  conflict  with  undoubted 
authority.  Can  it  be  that  the  wrong-doer  can  debaudi  the 
daughter  or  servant,  and  escape  the  severer  Qonsequence  by 
employing  some  force  ?  Suppose  the  case  of  artifice  and  per- 
suasion, combined  with  some  force,  is  be  then  to  escape  ?  The 
learned  judge  says  when  force  is  employed,  die  law  designates 
the  act  z  rape.  But  suppose  ih&t  by  reason  of  arts  and  wiles 
the  force  employed  is  less  than  that  required  by  law  to  consti- 
tute the  crime  of  rape !  In  such  case  ia  there  no  remedy  for 
the  di^race  and  wounded  feelings  of  the  family  which  have 
thus  been  inflicted  by  the  wrong-doer}  This  c&se  stands 
alone,  so  far  as  these  intimations  are  put  forth  as  law.  To 
that  extent  I  think  it  unsoimd. 

Assuming  that  the  referee  has  correctly  found  the  UdtBn 
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then  I  think  his  allowance  of  damages  is  legally  jostified,  and 
that  the  judgment  on^t  to  be  affirmed  with  costs. 

Miller  and  Pabkes,  JJ.^  concur  in  the  result 

Judgment  affirmed. 


The  Boston  and  ALBAjnr  Bailboajo  Company,  Appellant^  v» 
The  President  and  Trustees  or  the  Yillaoe  of  Green- 
bush,  Bespondent. 

(General  TsBMy  Third  Department,  March,  1873.) 

The  plaintiff,  a  railroad  corporation,  incorporated  with  reservation  to  the 
legislature  of  the  right  to  alter,  modify,  or  repeal  its  charter,  laid  its  tracks 
npon  lands  in  a  corporate  village,  which  it  had  purchased,  and  for  which 
it  had  taken  a  deed  in  fee  simple  absolute  from  the  owners.  After  this  a 
map  was  made  and  filed  in  a  partition  suit  between  third  parties  of  lands 
in  the  village,  laying  out,  numbering  and  naming  certain  streets  over  the 
tracks.— ^02cf,  that  an  act  of  the  legislature  which  declared  that  suchr 
streets  should  be  recognized  as  the  streets  of  the  village,  without  pro- 
vision for  compensating  the  plaintiff,  was  not  in  conflict  with  the  prohibi- 
tion of  the  Constitution  as  to  taking  private  property  for  public  use 
without  just  compensation. 

Bridj  flirther,  that  the  *'  Act  to  regulate  the  construction  of  roads  and  streets 
across  railroad  tracks"  (Laws  1858,  chap.  63)  was  not  opposed  to  the 
same  provision  in  its  application  to  this  case. 

The  plaintiff  appeals  from  a  judgment  in  favor  of  the 
defendant  denying  the  plaintiff  the  relief  sought.  The  judg- 
ment was  entered  under  the  direction  of  Mr.  Justice  Hogeboom, 
after  a  trial  before  him  without  a  jury  at  the  Albany  Grcuit, 
in  November,  1870. 

The  action  was  brought  for  an  injunction  to  restrain  the 
defendant  and  its  officers  and  agents  from  interfering  with 
the  property  of  the  plaintiff,  under  the  claim  of  right  to 
open  a  street  or  highway  in  the  village  of  Greenbush,  claimed 
by*  the  defendant  to  be  a  public  street  known  as  Herrick 
street.    The  judge  found  the  facts  and  the  law  as  follows : 

^  That  the  plaintiff  at  the  time  of  the  commencement  of 
thiB  action  was  a  railroad  corporation  duly  organized  under 
the  laws  of  the  State  of  Massachusetts,  and  had  been  for 
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more  than  a  year  prior  to  the  commencement  of  this  aetion 
operating  a  railroad  for  pubh'c  use,  between  the  cities  of 
Albany  and  Boston  ;  and  that  the  said  railroad  passes  through 
the  corporate  limits  of  the  village  of.  Greenbnsh,  and  over 
that  portion  thereof  known  as  Herrick  street  in  said  village. 

"  That  in  and  by  virtue  of  several  acts  of  the  legislatures 
of  the  States  of  Kew  York  and  Massachusetts,  and  leases  and 
contracts  made  in  pursuance  thereof,  the  plaintiff  has  suc- 
ceeded to  all  the  rights,  privileges  and  franchises  which  the 
Albany  and  West  Stockbridge  Railroad  Company  and  the 
Western  Railroad  Corporation  had  in  the  said  railroad,  so  &r 
as  it  passes  through  the  corporate  limits  of  the  village  of 
Greenbush. 

"  That  since  the  year  1842  the  said  road  of  the  plaintiff  has 
been  used  and  operated  as  a  railroad  between  Albany  and 
Boston  for  public  use,  and  is  now  in  constant  operation  as 
such. 

^*  That  the  defendant  was  and  is  a  municipal  corporation, 
created  by  the  laws  of  the  State  of  New  York  anterior  to 
the  incorporation  of  the  plaintiff  as  a  railroad  corporation, 
possessing  general  powers  to  lay  out,  make  and  repair  streets, 
alleys,  lanes  and  highways  in  and  through  said  village  of 
Greenbush ;  and  that  by  chapter  383  of  the  Laws  of  the 
State  of  New  York,  passed  the  17th  day  of  April,  1854, 
entitled  ^  An  act  revising,  amending  and  consolidating  the 
several  acts  in  relation  to  the  village  of  Greenbush,"  the  said 
village  was  empowered  to  direct  the  manner  and  grade,  and 
direct  and  superintend  the  making  and  repairing,  laying  out, 
opening,  cleaning,  regulating  and  improving  highways, 
streets,  &c.,  in  said  village ;  and  that  the  streets,  roads  and 
alleys  in  said  village,  as  laid  out,  numbered  and  named  on  a 
map  thereof,  made  by  R.  Graves,  bearing  date  the  16th  day 
of  September,  1843,  and  filed  with  the  register  in  chancery 
in  a  certain  suit  for  partition  of  certain  lands  in  the  said 
village  of  Greenbush,  in  which  James  L' Amoureux  was  com- 
plainant, and  Henry  Morris  and  others  were  defendants, 
tcdgether  with  such  other  streets,  roads  and  alleys  as  were 
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thereupon  laid  out,  opened  or  worked  (and  not  since  discon- 
tinued), should  be  and  thej  were  thereby  recognized  as  the 
streets,  roads  and  alleys  of  said  village. 

''  And  I  further  find  that  Herrick  street  in  said  village,  as 
proposed  to  be  worked,  laid  out  and  graded  therein,  by  the 
defendants,  over  and  across  the  said  railroad  track  of  the 
plaintiff,  was  laid  out,  numbered  and  named  on  the  said  map 
made  by  the  said  R.  Graves,  and  was  known  as  one  of  the 
public  streets  of  said  village,  and  the  same  was  in  part 
actually  worked  and  graded  by  the  defendants,  with  notice 
thereof  to  the  plaintiff,  their  superintendent,  agents  and 
servants,  at  and  before  the  commencement  of  this  action ; 
and  that  the  defendant  had  and  possessed  the  legal  right  to 
work,  lay  out  and  grade  said  Herrick  street  as  laid  out,  num- 
bered and  named  on  the  said  map  of  S.  Oraves,  and  over  and 
across  the  said  railroad  track  of  the  plaintiff,  and  still  has 
and  possesses  such  legal  right. 

^^  As  conclusion  of  law,  from  these  £Etcts,  I  hold  and  order 
that  the  injunction  in  this  action,  restraining  the  defendant, 
its  superintendents,  agents  and  servants,  from  interfering 
with  the  property  known  as  Herrick  street  in  said  village  of 
Greenbnsh,  where  the  same  crosses  the  said  railroad  track  of 
the  plaintiff,  be  and  the  same  is  hereby  dissolved ;  and  I 
further  order  that  the  complaint  in  this  action  be  dismissed, 
and  that  the  defendant  have  judgment  against  the  plaintiff, 
with  costs." 

J.  IT.  ReynoldSy  for  the  plaintiff. 

A.  J.  Parker^  for  the  defendants. 

Present — Milleb,  P.  J.,  Potter  and  Pabkbb,  JJ. 

Potter,  J.  There  is  no  conflict  of  facts  in  this  case, 
though  it  is  necessary  to  state  certain  facts,  in  order  to  make 
the  proper  application  of  the  law  arising  thereon.  The  plain- 
tiffs, it  is  conceded,  are  a  corporation,  and  are  the  successors 
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of  the  Albany  and  West  Stockbridge  Sailroad  Company,  and 
entitled  to  all  the  rights,  property  and  estate  of  the  last 
named  corporation,  which  in  1841  acquired,  by  conveyances 
in  fee,  by  purchase  (and  not  by  appraisal  under  the  statute), 
the  lands  upon  \rhich  their  railroad  tracks,  seven  in  number, 
afe  laid,  in  the  village  of  Greenbush,  and  over  which  the 
defendants  were  proceeding  to  lay  out  and  work  a  public 
higliway  in  said  village  called  Herrick  street;  and  from  doing 
which,  the  defendants  were  restrained  by  injunction  by  the 
plaintiffs. 

This  really  presents  but  one  question  to  be  decided,  to 
wit,  the  constitutionality  of  two  acts  of  the  legislature ;  one 
the  act  of  1854,  chapter  38^  entitled  ^^An  act  revising, 
amending  and  consolidating  the  several  acts  in  relation  to 
the  village  of  Gh'eenbuBh,"  which  declared,  among  other 
tilings,  that  certain  streets  designated  on  a  certain  map 
(including  Herrick  street)  to  be  streets,  roads  and  alleys  of 
oaid  village ;  the  other,  being  the  act  of  1853,  chapter  62, 
entitled  ^^  An  aet  to  regulate  the  construction  of  roads  and 
streets  across  railroad  tracta"  Under  the  first  mentioned 
act  it  was  claimed  that  the  street  in  question  became  a  street 
by  virtue  of  its  being  so  recognized  in  the  statute,  and  not 
otherwise.  It  had  never  been  surveyed,  opened  or  graded 
over  the  plaintiffs'  lands,  or  any  official  act  done  by  the 
trustees  of  the  village  to  that  end,  until  March,  1870.  !N'o 
damages  had  ever  been  paid  the  plaintiff  for  taking  the  pro- 
perty for  a  street,  or  any  assessment  made  in  respect  thereto. 
Under  the  second  mentioned  act,  the  right  to  take  the  pro- 
perty without  making  compensation  to  the  railroad  company 
was  given,  by  virtue  of  the  express-  language  of  the  aet  to 
that  effect.    (Act  of  1853,  chap.  62,  §  1.) 

The  plaintiffs  claim  that  both  these  aets  are  infractions  of 
the  provision  of  the  Constitution,  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation.  The 
property  in  question  was  clearly  private  property  ;  it  was  held 
in  fee  under  purchase  and  conveyance  by  deed  absolute,  and 
the  plaintiffs  were  such  owners  prior,  in  point  of  time,  to  the 
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passage  of  either  of  the  two  acts  in  question.  And  it  had 
been  held  in  the  Conrt  of  Appeals,  in  the  case  of  IficoU  v. 
The  N.  T.  and  .Erie  R.  R.  Co.  (12  N.  T.,  121,  127,  etc.), 
per  Paeker,  J.,  "  that  a  railroad  company  had  ample  power 
to  purchase  lands.  It  was  an  incident  at  common  law  to  all 
corporations,  unless  they  are  specially  restrained  by  their 
charters,  or  by  statute."  And  by  an  express  provision  of  the 
Revised  Statutes  it  is  declared  that  every  grant  of  real  estate 
shall  pass  all  the  estate  or  interest  of  the  grantor,  unless  the 
intent  to  pass  a  less  estate  or  interest  shall  appear  by  express 
terms,  or  be  necessarily  implied  in  the  terms  of  the  grant. 
(1  Rev.  Stat.,  748,  §  1.)  From  this  view  it  might  well  be  * 
argued  that,  the  plaintiffs'  grantors  having  parted  with  all 
their  estate,  the  whole  title  remained  in  tlie  plaintiffs ;  that 
they  being  competent  to  hold  and  convey  the  estate,  it  was 
their  private  property,  and  that  it  was  protected  by  the  Con- 
stitution from  being  taken  for  public  purposes,  even  by  an  act 
of  the  legislature,  without  giving  them  a  just  compensatiuii 
therefor. 

But  this  question  has  received  judicial  construction  by  the 
Court  of  Appeals,  whose  opinions  and  adjudications  arc  bind- 
ing upon  lis,  and  it  becomes  us  to  follow  this  authority.  The 
right  to  hold  lands  by  railroad  corj^oititions  in  this  State  is 
not  an  unqualified  right,  but  is  limited  by  express  provision 
of  the  statute ;  and  its  title  is  declared  to  be  for  tlie  v^es  of 
its  incorporation^  2LTiA.  to  beheld  for  t/ie  purposes  of  the  grant. 
Tlie  power  conferred  upon  the  plaintiffs  to  hold  land  was  by 
legislative  grant  of  power  to  them  as  a  coi^poration  ;  and  the 
legislature,  in  the  grant,  reserved  the  right  to  alter,  modify 
or  repeal  the  charter ;  and  by  the  fiflieth  section  of  the  act  of 
1850,  chapter  140,  page  235,  all  existing  railroad  companies 
in  this  State  were  declared  to  be  formed  subject  to  the  provi- 
sions of  that  act,  one  of  which  was,  in  section  18,  that  all 
real  estate  acquired  by  any  company  for  the  pui-poses  of  its 
incorporation  should  be  deemed  to  be  acquired  for  public  use. 

Under  this  view  of  the  qualified  title  of  railroad  corpora- 
tions to  such  lands,  and  the  reserved  power  of  the  legislature 
Lansing — Vol,  V.      59 
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to  modify  and  alter  their  charters,  it  has  been  held  that  the 
statutes  iu  qaestion,  and  similar  acts  of  the  legislature,  author- 
izing the  oonstmetion  of  highways  across  railroad  tradu 
without  compensation,  does  not  violate  the  constitntional  pro- 
vision against  taking  such  private  pi*operty  for  public  use,  or 
impair  the  obligation  of  contracts.  {The  Albany  Narthsm 
Railroad  (Jo.  v.  BrowneU^  24  N.  Y.,  345  ;  Matter  of  Kem^ 
42  Barb.,  119-121 ;  Sixth  Avenue  R.  R.  Co.  v.  Kerr,  45 
Barb.,  13S.)  These  authorities  seem  to  be  in  point  and  must 
control  onr  decision.  The  result  is,  the  judgment  must  be 
affirmed,  with  costs. 
Judgment  affirmed. 


In  thb  Matteb  of  Abbam  E.  Watson. 
(Gbneral  Tbiuc,  TmRD  Department,  Mabch,  1872.) 

• 

A  surrogate's  power  to  enforce  *'all  lawful  orders,  processes,"  te,  \ff 
attachment  a^lnst  the  person  (2  R.  S.,  221,  section  0,  sab.  4),  doo  not 
authorize  him  to  inflict  a  fine  and  then  commit  upon  the  fine. 

The  precept  *'  used  by  the  Court  of  Chancery  in  analogous  cases"  (id.),  w» 
the  ordinary  execution  against  the  body  in  the  nature  of  a  oapiw  td 
mtitfadendum. 

It  seems  that  imprisonment  by  fine  being  the  most  punitiFO  in  its  chantt- 
ter,  was  purposely  ayoided  by  section  6,  sub.  4, 2  R  8.,  220. 

It  seems  the  practice  of  filing  written  interrogatories  and  giving  tiie  paity 
an  opportunity  of  answering  them  in  proceedings  for  commitment  is 
demanded  only  in  cases  where  punishment  can  be  inflicted  by  fine. 

This  matter  comes  up  to  this  court  upon  certiorari  to  the 
Hon.  William  L.  Learned  (see  ante,  vol.  B^page,  408),  a  JQS- 
tice  of  tbe  Supreme  Court,  upon  an  order  made  by  him 
upon  habeas  corpus,  by  which  order  one  Watson  wis 
released  from  imprisonment  in  the  county  jail  of  Bensaeber 
county  for  an  alleged  contempt  in  disobeying  a  decree  of  tbe 
surrogate  of  the  county  of  Kensselaer,  which  directed  Watson, 
as  sole  surviving  executor  of  James  Scudder,  deceased, 
to  pay  to  the  persons  named  in   tbe  decree  tbe  sum  of 
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$5,876.58,  with  interest  from  26th  December,  1807,  for  a  fine 
inflicted  upon  him  in  that  amount. 

Watson,  by  the  proper  f  onus  of  law,  procured  from  Justice 
Leajbned  a  writ  of  habeas  corpus  to  obtain  relief  from  this 
imprisonment,  which  writ  was  directed  to  the  sheriff  of  Rens- 
selaer county,  in  whose  custody  Watson  then  was  in  the  jail 
of  the  county- 

On  the  return  of  the  habeas  corpus  the  sheriflF  produced 
Watson  and  made  a  return  that  he  detained  and  held  him  in 
custody  by  virtue  of  a  precept  or  writ,  which  was  subscribed 
and  attested  by  the  surrogate  of  Rensselaer  county,  and  which, 
after  reciting  that  ^n  order  had  been  made  and  entered  in 
his  court  in  the  matter  of  the  estate  of  James  Scudder, 
deceased,  in  and  by  which  it  was  ordered  that  Abram 
E.  Watson,  the  sole  surviving  executor  of  the  last  will, 
<&c.,  of  the  above  named  deceased,  be  committed  to  the 
common  jail  of  the  county  of  Rensselaer,  there  to  remain, 
charged  with  the  contempt  mentioned  in  the  order,  until  he 
should  have  paid  the  fine  therein  imposed  upon  him  for 
bis  misconduct,  amounting  to  the  sum  of  $5,876.58,  with 
interest,  &c.,  and  that  a  warrant  issue  to  carry  such  order 
into  effect.  The  warrant  or  writ  then  commanded  the  sheriff 
to  take  Watson  and  him  safely  and  closely  keep  in  his  cus- 
tody in  the  common  jail  ^^  until  he  shall  have  fully  paid  the 
Jme  herein  imposed  as  aforesaid  (repeating  the  amount),  with 
your  fees  hereon,  or  until  the  said  Abram  E.  Watson  shall 
be  discharged  by  the  further  order  of  the  said  surrogate  in  his 
said  court,  or  by  due  course  of  law."  Duly  attested  and 
sealed. 

The  sheriff  also  returned  a  copy  of  the  order  which  inflicted 
the  fine  upon  which  the  warrant  was  directed,  and  which  was 
dated  6th  July,  1870. 

This  order  recited  that  a  decree  had  been  made  in  the  mat- 
ter of  the  estate  of  Scudder,  as  before  recited,  and  also  recited 
that  the  surrogate  had  been  informed  that  the  sum  so  decreed 
had  been  personally  demanded  of  Watson,  and  that  he  (Wat^ 
son)  had  neglected  and  refused  to  pay  the  same ;  and  further, 
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that  another  order  had  been  made  on  the  let  February,  1868, 
directing  that  an  attachment  issue  to  the  sheriff  of  Kings 
cjunty,  commanding  him  to  arrest  Watson,  the  executor  as 
aforesaid,  and  bring  him  before  the  surrogate  to  answer 
for  his  misconduct  in  neglecting  and  refusing  to  pay  the 
moneys  so  ordered  to  be  paid.  It  further  recited  that  Watson 
appeared  on  the  day  therein  named  and  admitted  his  refusal 
and  neglect  to  pay  the  moneys  so  ordered  to  be  paid ;  and 
that  no  satisfactory  excuse  being  made  by  him,  it  was  there- 
upon ordered  and  adjudged  that  Watson  had  been  guilty  of 
the  misconduct  alleged,  and  that  the  misconduct  was  calcn- 
lated  to  and  did  defeat,  impede  and  prejudice  the  parties 
named  to  the  amount  adjudged  due  to  them  as  aforesaid, 
"  which  sum  is  hereby  imposed  upon  him  {the  said  Wal- 
son)  as  afnSj  for  his  aforesaid  misconduct  and  contempt  /"  and 
it  was  further  ordered  that  Watson  be  committed  to  the  coun^ 
jail  of  the  county  of  Rensselaer,  there  to  remain  charged  upon 
the  contempt  till  he  should  pay  the  ^^,  together  with  the 
fees  of  the  sheriff,  unless  sooner  discharged  by  the  surrogate ; 
and  that  a  warrant  for  that  purpose  issue  to  the  sheriff 
of  Rensselaer  county.  This  was  officially  sealed  and  attested. 
There  was  no  issue  of  fact  traversed  upon  this  return.  The 
judge,  upon  the  writ  of  habeas  corpus  and  return,  discharged 
the  prisoner  from  his  arrest.     Certiorari  to  this  court. 

James  Lansing ^  for  the  relators. 

M.  Eale^  for  the  respondent. 

Present — Miller,  P.  J.,  Potteb  and  Baloom,  JJ. 

Potter,  J.  The  question  to  be  decided  in  this  case  is  one 
not  only  greatly  complicated,  but  it  involves  questions  of 
jurisdiction  and  power ;  it  also  involves  one  of  the  most  val- 
ued natural  rights  of  the  citizen,  the  right  of  personal  liberty. 
The  writ  of  habeas  corpus  ad  subjiciendum  is  employed,  and  its 
especial  office  is  to  vindicate  the  right  to  personal  liberty.  It 
is  a  high  prerogative  writ ;  not  ministenally  issuable,  but  is 
a  writ  of  right,  to  be  issued,  upon  proper  foundation  being 
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laid,  under  severe  penalties  io  the  magistrate  to  wlioin  pr<» 
per  application  is  made.  It  lies  in  all  eases  of  imprisonment, 
by  commitment,  detention,  confinement  or  restraint,  for  what- 
ever cause  or  under  whatever  pretence,  except  in  the  cases 
where  the  statute  forbids  its  issue.  (2  Eev.  Stat,  863,  §  36  [22].) 
But  when  the  writ  has  been  so  issued,  it  does  not  necessarily 
follow  that  there  must  be  a  discharge  or  release  from 
imprisonment.  The  power  of  the  judge  on  the  hearing  is 
judicial,  not  ministerial,  and  his  judicial  discretion  must  be 
exercised  according  to  law.  The  duty,  in  all  cases,  is  to 
grant  release  when  the  committing  court  or  magistrate  has 
acted  without  jurisdiction.  Whether  jurisdiction  has  been 
shown,  in  any  given  case,  is  often,  as  in  the  case  before  us,  a 
question  of  legal  intendment  and  construction.  As  presump- 
tions are  in  favor  of  liberty,  the  court  or  magistrate  whose 
process  of  commitment  is  brought  under  inquiry  must  have 
jurisdiction  not  only  of  subject-matter,  but,  especially  in 
cases  where  personal  liberty  is  restrained,  must  have  jurisdic- 
tion of  the  person  imprisoned.  If  want  of  jurisdiction  appears 
on  the  face  of  the  process,  it  is  void,  as  to  eveiybody ;  not 
even  the  ministerial  officer  who  executed  it  is  protected.  If 
the  magistrate  who  issues  the  process  to  imprison  had  not 
the  right  to  issue  such  process,  the  imprisonment  is  illegal, 
although  he  may  have  had  jurisdiction  of  the  subject-matter. 
Confusion  is  sometimes  created  in  tracing  the  lines  between 
courts  of  original  jurisdiction,  or  courts  of  record  in  which 
jurisdiction  is  always  to  be  presumed,  and  inferior  jurisdic- 
tions, where  authority  must  be  shown  at  every  step,  as  well 
as  the  proper  application  of  the  statutes  to  the  one  case  or  the 
other.  This  is  especially  so  in  cases  of  commitments  for  con- 
tempt. In  these  cases  there  has  been  opened  a  still  wider 
range  for  the  examination  of  the  question  of  jurisdiction  than 
in  other  cases.  But  the  rule,  in  one  respect,  is  the  same, 
whether  the  process  issue  from  superior  or  inferior  courts. 
In  each,  if  there  was  no  competent  court  to  render  the  judg- 
ment or  decree  to  be  questioned,  the  judgment  and  process  is 
equally  void.    The  right  to  impeach  jurisdiction  extends  to 


470  CASES  IN  THE  SUPREME  COURT      [Mattb, 

In  tiie  Mfttter  of  Abnun  £.  WatsoiL 

every  court,  both  directly  and  collaterally ;  though  in  one 
case  the  jurisdiction  is  first  to  be  intended,  in  the  other  not 
{People  V.  NevitiSy  1  Hill,  154.)  And  though  superior  courts 
may  imprison  for  contempt,  committed  in  the  presence  of 
the  court,  without  warrant,  inferior  courts  or  magistrate* 
cannot  commit  without  a  formal  warrant ;  and,  »nce  the 
Bevised  Statutes,  contempts  committed  by  the  non-payment 
of  money,  in  disobedience  of  a  rule  or  order,  require  that 
the  warrant  of  commitment  must  specially  and  plainly  set 
forth  the  contempt  charged  in  the  commitment.  (9  Re?. 
Stat.,  567,  marg.  p.,  §  65  [40],  sub.  3.) 

Power  is  conferred  by  statute,  upon  surrogates,  to  direct 
and  control  the  conduct  and  settle  the  accounts  of  executors 
and  administrators ;  to  enforce  the  payment  of  debts  and 
legacies,  and  the  distribution  of  the  estates  of  intestates,  &c. 
(2  Rev.  Stat,  220,  &c.,  §  1,  sub.  3  and  4),  and  power  is  also 
conferred  upon  them  "  to  enforce  all  lawful  orders,  prooeiB 
and  decrees  of  their  courts  by  attachment  against  the  peisons 
of  those  who  shall  neglect  or  refuse  to  comply  with  such 
orders  and  decrees,  or  to  execute  such  process ;  whidi 
attachments  shall  be  in  form  similar  to  that  used  by  the 
Court  of  Cliancery  in  analogous  cases."    (Id.,  p.  223,  §  10.) 

No  power  is  found  in  the  statute  conferred  upon  surro- 
gates to  inflict  punishment  for  such  disobedience,  with  greater 
severity  or  to  a  greater  extent  than  is  conferred  upon  courts 
of  record,  and  this  power,  as  well  as  the  form  of  its  exer- 
cise, is  conferred  and  directed  and  limited  by  statute.  Sarro- 
gates'  courts  not  being  courts  of  record,  possessed  no  com- 
mon-law powers  to  this  end.  The  power  given  "  to  enforce 
orders, decrees  and  process,"  also  directs  haw  it  maybe  done; 
and  the  remedy  being  a  statute  remedy,  I  think  he  can  por- 
sue  no  other.  Now,  there  are  two  dosses  of  contempts  recog- 
nized in  the  statutes,  the  punishment  prescribed  for  each 
class  of  which  is  different ;  but  the  confoun(fing  of  the  man- 
ner of  punishment  of  which  is  the  occasion  of  all  the  appa^ 
ent  conflict  that  appears  in  the  reported  cases.  These  two 
classes  of  contempts  are,  first,  criminal  contempts,  described 
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in  2  Kevised  Statutes,  278,  marginal  page,  section  10,  and  the 
piuiitthment  of  which  and  the  extent  of  which  are  therein 
prescribed  and  limited;  and,  second,  proceedings  as  for 
contempts,  to  enforce  civil  remedies  and  protect  the  rights  of 
parties  in  civil  cases.  (2  Eev.  Stat.,  534,  535.)  In  this 
second  class  of  contempts,  section  1  of  the  statute,  in  its 
eight  subdivisions,  enumerates  the  character  of  the  contempts, 
and  the  persons  who  may  commit  them,  and  the  circum- 
stances under  which  they  may  be  committed,  and  also  the  man- 
ner of  punishment,  to  wit,  by  fine  and  imprisonment,  or 
either.  These  are  cases  where  the  neglect,  violation  of  duty 
or  misconduct  defeats,  impairs,  impedes  or  prejudices  the 
rights  or  remedies  of  a  party,  and  include  orders yor  the  non- 
payment of  money  in  oasee  where^  by  law,  execution  cannot 
he  awarded  for  the  collection  qf  such  sum.  The  third  sec- 
tion, again,  excepts  cases  of  disobedience  to  a  ^'  rule  or  order 
requiring  the  payment  of  money, ^^ 

The  fourth  section  provides  for  just  the  case  which  has 
been  excepted  and  excluded  fix>m  the  provisions  of  the  pre- 
vious sections,  to  wit,  orders  or  decrees  for  the  payment  of 
money.  It  not  only  excepts  this  particular  case  from  the 
before  permitted  punishments,  but  it  prescribes  the  manner 
of  proceeding  in  such  a  case.  Prescribing  this  remedy,  and 
this  proceeding,  by  the  well  known  rule  of  construction  of 
statutes,  it  excludes  all  other  remedies.  What  is  the  remedy 
thus  prescribed  ?  Section  4  is  as  follows :  "  When  any  rule 
or  order  of  court  shall  have  been  made  for  the  payment  of 
costs,  or  any  other  sum  of  m^oney,  and  proof  by  affidavit  shall 
have  been  made  of  the  personal  demand  of  such  sum  of 
money,  and  of  a  refusal  to  pay  it,  tlie  court  may  issue  a  pre- 
cept to  commit  the  person  so  disobeying  to  prison  until  such 
sum  and  the  costs  and  expenses  of  the  proceeding  be  paid." 
This  remedy  is  clear  and  ample,  and  the  punishment  is  imprison^ 
ment.  But  by  what  process  ?  He  can  imprison  for  no  other 
cause,  and  in  no  other  manner  than  in  the  manner  authorized 
by  the  statute.  Where,  as  in  this  case,  the  statute  prescribes  but 
one  method,  he  can  pursue  no  other.   His  court  is  one  of  limited 
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jurisdiction ;  his  powers  in  this  respect  are  all  conferred  ly 
statute.  The  statute  which  authorizes  him  to  issue  2Lj>re€^j>t 
to  commit  to  prison  for  this  particular  disobedience  does  not 
authorize  him  to  inflict  a  fine  and  then  commit  upon  the 
fine.  His  execution,  or  precept^  is  the  ordinary  execution 
against  the  body,  in  the  nature  of  a  capias  ad  s^UisfaciendunL 
This  was  the  precept  used  in  the  Court  of  Chancery  in  such 
cases.  (See  People  v.  Spalding^  10  Paige,  287 ;  Van  Wezd 
V.  Van  Wezel,  3  Paige,  43,  44.)  And  he  may  bring  him  into 
court  by  attachment  to  show  cause  why  he  should  not  be  so 
imprisoned.  And  if  he  happens  to  be  in  any  other  county, 
the  Ltatute  has  also  expressly  provided  a  remedy  to  meet  that 
case.  He  may  issue  such  attachment  into  any  such  coimty. 
(Chap.  460,  Laws  of  1837,  §  66  )  No  power  is  wanting  to 
enable  him  to  bring  the  party  into  court  and  to  proceed  in 
the  manner  which  the  statute  authorizes,  as  we  have  above 
pointed  out.  He  has  the  power  to  imppson,  but  only  in  the 
one  way  pointed  out  by  statute.  The  defendant  doubtless 
prefers  that  way.  That  way  is  far  less  punitive  than  upon  a 
fine.  He  has  the  right  to  be  imprisoned  legally,  and  a  right 
to  be  discharged  if  he  is  not  so  imprisoned.  If  we  are  right 
in  this  view,  the  judge  who  discharged  the  prisoner  was  right 
in  not  remanding^him  back  to  custody. 

This  is  the  meaning  and  construction  of  the  statute  which 
provides  that  the  surrogate  shall  have  power  to  enforce  all 
lawful  orders,  process  and  decrees  of  his  court  by  attachment 
against  the  persons  of  those  who  shall  neglect  or  refuse  to 
comply  with  such  orders  and  decrees,  &c.  (2  R.  S.,  22Cf.);  that 
is,  ho  shall  have  this  power  in  the  prescribed  way.  This 
excludes  every  other  way. 

The  nature  of  the  imprisonment  hj  fines  is  the  mostpumr 
tori/  in  its  character  of  any  that  can  be  inflicted,  and  this  was 
expressly  intended  to  be  avoided  by  section  4  of  the  statute, 
which  we  have  copied  above ;  otherwise  this  section  is  mean* 
ingless,  if  not  absurd.  The  meaning  or  interpretation  we 
have  given  it  is  exactly  that  which  it  received  in  the  Court  of 
Appeals,  in  the  case  of  The  People  v.  Cowles  (4  Keyes,  46). 
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Judge  WooDBUFF,  who  delivered  the  opinion  of  the  court  in 
that  case^  speaking  of  the  character  of  the  precept  to  be  issued 
under  this  section  4,  says :  "  By  whatever^nanie  it  (the  pro- 
cess) may  be  called,  the  nature  and  object  of  such  a  prec^t 
and  of  a  capias  ad  satisfaciendum  are  identical,  and  the  "^ 
period  of  commitment  and  mode  of  satisfying  their  require- 
ments in  order  to  a  release  are  also  identical.''  Whereas,  he 
adds,  '^  tliat  a  commitment  of  the  other  description  (under  the 
other  sections)  is  preceded  by  a  judicial  inquiry  into  the  ques- 
tion of  guilt  or  innocence  of  the  party  charged,  in  which  he 
has  an  opportunity  (by  interrogatories,  &c.)  to  appear  and 
answer  and  be  heard  in  his  defence ;  and  the  conviction  is 
followed  hj  punishmenty  punishment  inform  and  in  fact ;  the 
judgment  pronounced  is  fine  or  imprisonment^  or  both  ;  and 
where  the  misconduct  whereof  the  party  was  convicted  has 
produced  an  injury  to  a  party,  such  fine  should  be  sufScient 
to  indemnify  him.  But  though  no  such  .injury  appears,  the 
court  may  nevertheless  impose  a  fine  and  imprisonment  for 
the  public  wrong  he  has  done."  "  All  this  is  a  provision  for 
the  infliction  of  punishment  for  an  offence,  an  offence  tending 
to  impair  the  efficiency  of  our  courts  in  the  administration  of 
justice,  to  bring  them  into  disrespect,''  &c.  The  learned 
judge  then  adds  the  construction,  which  is  conclusive  of  this 
case  before  us :  '*  The  process  in  the  former  case  "  (under  sec- 
tion 4)  "  is  strictly  and  purely  remedial.  In  the  latter  "  (sections 
other  than  4)  ^'  it  iBpunitive^  and  in  most  instances  purely  so." 

I  have  cited  at  much  length  this  opinion,  which,  in  any 
view,  is  conclusive  that  the  construction  I  have  given  is  the 
correct  one.    (See,  also.  Brush  v.  Zee^  6  Abbott,  N.  S.,  66.) 

The  case  upon  which  the  relator  relies  to  sustain  the  power 
of  the  surrogate  to  imprison  by  the  infliction  of  a  fine,  is 
the  case  of  Seam/in  v.  Duryea  (11 N.  Y.,  324).  An  examina- 
tion of  that  case  will  show  that  it  is  not  applicable.  The 
complaint  \^as  for  false  imprisonment.  The  defendant  set 
up  in  answer  that  the  imprisonment  was  under  a  precept 
issued  by  the  surrogate  for  a  contempt  in  disobeying  an  order 
of  the  surrogate.    It  does  not  appear  from  the  case  whether 

Lansing — Vol.  V.        60 


47  \  C.iSES  IN  THE  SUPREME  COURT      [Man*, 

In  the  Matter  of  Abram  K  WatBon. 

tLe  impriBonment  was  upon  Ajlne  or  upon  a  precept  issued 
under  section  4^  a  oa.  sa.  /  probably  the  former,  because  he 
was  examined  upon  interrogatories,  and  was  adjudged  guilty 
of  contempt.  The  pl&intifE  demurred  to  the  answer.  The' 
demurrer  was  held  good,  because  the  precept  which  was  set 
forth  and  upon  which  he  was  imprisoned,  the  Court  of 
Appeals  say,  recited  proceedings  over  which  the  surrogate 
had  jurisdiction.  This  'wsa  prima  fdcie  sufficient.  There  wag 
the  right  to  irnprison^  under  whichever  section  he  was  impri- 
soned. The  case  was  decided  upon  demurrer,  which  admits 
the  allegations  of  the  answer  in  their  strongest  interpretation. 

But  it  is  claimed,  on  the  part  of  the  relator,  that  when 
Watson  was  brought  before  the  surrogate  upon  the  attach- 
ment he  admitted  his  neglect  and  refusal  to  pay  the  money 
directed  in  the  decree.  Certainly  that  was  equivalent  to 
having  it  proved  by  affidayit,  nothing  more.  It  did  not 
admit  a  contempt  of  which  he  had  not  been  guilty.  It  did 
not  admit  a  contempt  for  which  the  surrogate  had  no  power 
to  fine  him ;  he  admitted  the  fact  as  it  was,  which  authorized 
the  surrogate  to  imprison  him  by  a  precept  in  the  nature  of 
a  ca.  sa. 

So,  too,  upon  the  other  side,  it  is  claimed  that  the  surrogate 
had  no  power  to  imprison  without  first  filing  written  inter- 
rogatories and  giving  the  party  the  opportunity  of  answering 
them.  This  is  equally  error.  That  practice  is  demanded 
only  in  cases  where  punishment  can  be  inflicted  by  fine. 
{People  V.  CowleSj  supra^  page  46.) 

While  I  have  no  sympathy  in  favor  of  executors  or  trus- 
tees who  have  withholden  or  squandered  the  estate  whidi  it 
is  their  duty  to  protect  and  to  pay  over  on  decree,  we  must,  on 
the  other  hand,  see  to  it  that  they  be  dealt  with  in  accordance 
with  the  letter  and  spirit  of  the  law.  We  must  presume 
that  the  decree  to  pay  over,  made  by  the  surrogate^  is  legal 
and  just.  We  have  shovni  his  right  to  punish,  in  the  way 
the  statute  provides,  even  by  imprisonment ;  but  that  in  the 
case  before  us  he  had  not  the  authority  to  inflict  a  fine  for  the 
delinquency  and  imprison  upon  that 
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The  result  is,  that  the  order  of  the  judge  made  on  habeas 
corpus  must  be  affirmed.  ^ 
Order  affirmed. 


David  Wati,  Eespondentjt?.  The  Albany  and  Subquihanka 

Bailboad  Compakt,  Appellant. 

(GKNBBAL  TBIUC,  THIBD  DBPABTMKKT,  NOTSICBBB,  1871.) 

a  railroad  company  is  not  bound  by  the  contract  of  its  agent,  for  trans- 
portation beyond  the  termini  of  its  road,  in  the  absence  of  express 
authority  given  him  in  that  respect,  and  where  the  making  of  such 
contracts  has  not  become  an  established  business  of  the  road  by  the 
custom  of  those  haying  general  authority  in  its  management. 

Appeal  by  the  defendant  from  a  judgment  of  the  Otsego 
County  Court,  affirming  a  judgment  rendered  in  Justice's 
Court. 

In  December,  1866,  the  defendant  operated  a  railroad  with 
its  eastern  terminus  at  Albany.  One  Bace  was  its  agent  at 
Otego.  He  had  no  power  or  authority  from  the  defendant,  or 
any  of  its  officers  or  agents,  to  make  a  contract  to  carry  freight 
beyond  the  line  of  its  road. 

The  evidence,  however,  authorized  the  court  to  find  that, 
assuming  to  act  for  defendant,  he  agreed  with  the  plaintiff 
and  his  assignee  to  carry  a  quantity  of  butter  from  defendant's 
station  at  Otego  to  the  city  of  New  York  for  sixty-one  cents 
per  hundred. 

On  the  19th  of  December,  1866,  plaintiff  delivered  180 
packages  of  butter  at  defendant's  station  at  Otego,  for  which 
Bace  gave  plaintiff  an  agreement  on  behalf  of  the  defendant, 
that  the  same  had  been  received,  and  ^' which  we  agree  to 
deliver  at  our  freight  station  at  Albany.'' 

The  written  part  of  the  agreement  Baoe  had  power  to  make, 
and  was  as  follows : 
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^^  Albany  and  Susquehanna  Kailboad,  ) 
Otego  Station,  Decemher  19, 1866.     f 

"  Eeceived  from  D.  Wait,  in  apparent  good  order,  the  fol- 
lowing articles :  130  packages  of  butter,  marked  *  B.  W.  Nel- 
son, N.  Y.,'  which  we  agree  to  deliver  at  our  freight  station 

in  Albany. 

"H.M.  RACE,  J^^." 

The  verbal  part  of  the  agreement  raised  the  question  of  the 
agent's  power  and  the  defendant's  liability. 

The  butter  was  received  in  New  York.  The  freight 
exceeded  sixty-one  cents  per  hundred,  whieii  plaintiff  paid. 
The  justice  rendered  judgment  for  plaintiff  for  less  than  this 
sum. 

The  defendant  appealed  to  the  County  Court,  where  the 
judgment  was  affirmed,  and  it  appealed  to  this  court. 

N.  C.  Moaky  for  the  appellant. 

M,  Haley  for  the  respondent. 

Present — Millkr,  P.  J.,  Potteb  and  Pabkeb,  JJ. 

Potter,  J.  The  first  question  arising  upon  this  appeal  is, 
whether  the  local  station  agent,  Race,  had  power  to  bind  the 
defendant  by  a  contract  to  carry  freight  beyond  its  line,  if  not 
against  express  instructions  to  the  contrary  from  its  officers, 
yet  clearly  without  authority  to  do  so. 

As  the  cases  cited  by  the  appellant's  counsel,  to  the  point 
that  parties  dealing  with  an  agent  are  bound  to  take  notice 
of  his  authority,  apply  only  to  special  powers  of  agency,  the 
question  must  be  determined  by  ascertaining  whether  or  not 
the  power  to  make  the  contract  stated  was  within  the  general 
scope  of  the  agent's  appa/rent  authority. 

By  the  charter  of  the  road  its  business  is  confined  to  its 
line ;  and  by  what  is  known  as  the  "  American  rule,"  estab- 
lished in  the  leading  case  of  Vcm  Santvoord  v.  St  John  (6 
Hill,  159),  freight  delivered  to  a  carrier,  marked  to  a  point 
beyond  its  line,  is,  so  far  as  the  receiving  carrier's  business  if 
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concerned,  only  to  be  delivered  to  the  next  carrier  ftceordiug 
to  usage.  Strictly  speaking,  then,  the  business  of  a  carrier, 
Bueh  as  the  defendant,  is  confined  to  its  own  line ;  and  the 
general  scope  of  its  subordinate  agents'  authority  must  be 
limited  to  its  business.  Beyond  that  point  they  are  for 
warders. 

But  the  rule  is  now  established  that  a  carrier,  though  lim- 
ited like  the  defendant  to  the  business  of  transportation  over 
its  own  line,  may  make  valid  contracts  to  carry  freight  over 
other  lines  {Hart  v.  R.  and  S.  E.  R.  Co.^  4  Seld.,  37 ; 
Gary  v.  C.  and  T.  R.  R.  Co.,  29  Barb.,  35 ;  Bufeit  v.  T. 
and  B.  R.  R.  Co.^  40  N.  Y.,  169) ;  and  the  question  arises, 
whether  by  this  rule  the  usual  business  of  a  corporation  can 
be  considered  to  have  been  enlarged  from  transportation  over 
its  own  line  to  transportation  everywhere. 

I  am  of  the  opinion  that  such  is  not  the  effect  of  the  rule. 
Suppose  a  corporation,  created  with  power  to  build  and  ope- 
rate a  railroad  from  Albany  to  Buffalo,  which,  in  fact,  builds 
and  operates  its  line  from  Albany  to  Syracuse  only,  the 
fact  is,  that  its  business  is  confined  to  carriage  between  the 
last  named  cities;  but  its  officers  hs^vepower^  if  they  choose, 
to  extend  its  line  to  Buffalo,  and  'when  they  have  done  so, 
its  business  will  also  be  so  extended.  In  the  present  case, 
the  defendant  operated  a  line  of  railroad  from  Binghamton 
to  Albany,  and  its  business  is,  in  fact,  limited  to  carriage 
between  those  points.  Its  officers,  however,  by  the  rule 
referred  to,  have  power  to  extend  its  business  by  arrangement 
with  other  companies  or  otherwise  (40  N.  Y.,  169)  to  any 
part  of  the  country,  or  perhaps  of  the  earth.  (14  C.  B., 
256.)  But  there  is  no  proof  that  they  have  made  any 
such  arrangement ;  and  until  they  see  fit  to  do  so,  the  extent 
of  the  defendant's  business  is  limited  to  the  line  which  it 
actually  operates. 

I  am  of  the  opinion,  therefore,  that  the  power  in  a  railroad 
corporation  to  make  a  contract  to  carry  beyond  its  line  is 
coincident  with  the  power  to  make  contracts  for  transporta- 
tion with  other  carriers,  and  it  is  confined  to  the  governing 
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oiSicers  of  the  corporation,  and  that  its  subordinate  agents  do 
not  possess  that  power  unless  it  has  been  expresslj  coni'erred 
upon  them,  or  has  been  so  exercised  by  those  who  exercise 
the  general  authority  as  to  have  become  the  established 
business  of  the  road. 

In  the  cases  in  this  State  where  such  contracts  hare  been 
held  to  be  valid,  with  one  exception  to  be  noticed  presently, 
tliis  question  was  not  mised ;  but  it  is  fairly  to  be  presumed 
that  the  subordinate  agents  had  authority,  since  they  were 
either  cases  where  tickets  were  sold  and  baggage  checked  &r 
passengers  (JBart  v.  IL  dk  SL  JS.  li.  Co.^  4:  Seld.,  37 ;  Cory 
V.  C  ds  T.  JS.  H.  Co^^  29  Barb.,  35) ;  or  through  passage  fare 
Ixad  been  taken  ( W^ed  v.  S.  c&  S.  E.  H.  Co.,  19  Wend.,  537); 
or  printed  bills  of  lading  given  {Krender  v.  Wdcottj  1 
Hilt.,  227;  LeSage  v.  Q.  W.  R.  Co.  &  B.  (t  M.  R.  R.  Co. 
1  Daly,  307) ;  and  Foy  v.  T.  <&  JB.  R.  R.  Co.,  U  Barb. 
882,  opposed,  as  holding  the  contrary  doctrine,  to  that 
of  Van  Santvoord  v.  xSt.  John.  And  like  remarks  may  be 
made  concerning  the  cases  in  19  Wisconsin,  118,  and  9  Iowa, 
487. 

The  English  ease  reported  in  18  English  Law  and  Equity, 
657,  note  (  Wilson  v.  C  N.  dk  B.  R.  Co.)y  was  decided  upon 
a  different  rule  of  law  from  that  which  prevails  in  this  State. 
The  English  cases  go  so  &r  as  to  hold  tliat  a  countermand 
given  to  a  subordinate  agent  of  a  connecting  company  will, 
if  disi^garded,  render  the  company  which  originally  received 
the  goods  liable.    {Soothom  v.  S.  JSL  R.  Co.^  8  Exch-,  341.) 

It  remains  only  to  consider  the  case  of  Sckrooder  v.  H.  R 
R.  R.  Co.  (5  Doer,  55),  relied  upon  by  the  respondent's 
counsel.  A  written  contract  to  convey  goods  to  Chicago  was 
in  that  case  given  to  the  plaintiff  by  one  of  the  defendant's 
eubordinate  agents,  who  had  no  authority  to  make  such  con- 
tracts ;  and  it  was  proved  that  to  carry  freight  beyond  its 
line  was  not  a  part  of  the  defendant's  business,  although  it 
was  accustomed  so  to  carry  passengers'  baggage.  But  there 
was  an  adndseion  in  ihepUadings,  that  the  defendant  wob  a 
Mi^mmon  carrier  from  Ifew  York  to  Chicago^  and  the  court 
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at  Special  Term  held  that  "  the  fact  proved,  tliat  the  defend- 
ant did  not  receive  property,  like  that  in  question,  to  be  car- 
ried by  them  to  and  delivered  at  a  point  beyond  Albany, 
cannot  in  this  case  be  made  available  to  them  against  an 
express  admission  in  tJie  pleadings  to  the  contrary ^^^  and  that 
the  defendants  were  bonnd  by  the  contract.  Upon  appesil, 
the  judgment  was  affirmed.  It  is  true  that  it  was  said : 
^'  Even  had  the  answer  been  amended  as  was  desired,  we  can- 
not see  that  the  amendment  would  have  helped  the  defend- 
ants ;  for,  admitting  that  they  wer^  not  common  carriers  from 
New  York  to  Chicago,  we  must  still  have  held  that  they  were 
liable  for  their  breach  of  a  positive  contract;"  but  thi» 
remark  was  not  necessary  to  the  decision  of  the  case,  and  tho 
learned  justice  who  wrote  the  opinion,  and  who  was  also  the 
reporter,  has  corrected  the  statement  in  his  headnote  to  tlie 
case. 

It  is  my  opinion,  therefore,  that  there  is  no  authority 
adverse  to  the  construction  of  the  law  as  already  given  in 
this  opinion,  and  that  construction  has  the  direct  sanction  of 
the  Supreme  Court  of  Massachusetts.  {Burroughs  v.  N.  and 
W.  R.  R.  Co.,  100  Mass.,  28.) 

There  remains  to  consider  whether  the  evidence  shows  a 
ratification  of  the  plaintiff's  claim.  It  appears  that  tho 
plaintiff  had  been  compelled  to  pay  a  much  larger  sum  for 
freight  to  New  York  than  had  been  agreed  by  Race ;  that 
he  had  demanded  a  settlement,  and  that  Race  had  agreed 
with  him  to  carry  freight  for  him  to  Albany  for  five  cents 
less  than  the  usual  price.  And  then  Race  testifies :  "  I  wrote 
to  G.  W.  Church,  general  freight  agent,  to  get  his  consent 
to  the  arrangement ;  I  received  a  reply  from  Mr.  Church, 
and  he  ratified  and  consented."  It  does  not  appear  whether 
Church  knew  that  it  was  in  settlement  of  the  plaintiff's 
claim ;  but  admitting  that  he  did,  I  am  of  the  opinion  that 
these  facts  do  not  amount  to  a  ratification  /  there  must  be 
an  intent  to  ratify.  (Story  on  Agency,  §§  252,  256 ;  Keder 
V.  Salisbury^  33  N.  Y.,  652  ;  Edwards  v.  Z.  and  N,  W.  R. 
Co.,  Law  Rep.,  5  C.  P.,  4i9.)     But  an  assent  to  this  comjpro 
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mise  does  not  necessarily  imply  an  acknowledgment  of  a 
general  liability.  In  the  case  of  Wright  v.  Burhank  (64 
Penn.  St.,  247),  cited  by  respondent's  counsel,  the  principal 
recognized  the  debt  contracted  by  his  agent,  and  authorized  a 
third  party  to  pay  it  out  of  fnnds  in  his  hands.  But  in  this 
case  Race  had  denied  to  Church  that  he  had  ever  made  the 
original  contract;  and  non  constat^  the  compromise  was 
assented  to,  to  prevent  the  dispute  from  coming  to  a  crisis. 

I  am,  therefore,  of  the  opinion  that  the  judgment  of  the 
Justice's  Court  and  of  the  County  Court  should  be  reversed* 
with  costs. 

Judgment  reversed. 


The  MnjsiK  Iksubanoe  Company,  Appellant,  v.  Wilijam  A. 

Wheeler  and  others.  Respondents. 

(General  Tbbm,  TmBD  Dbpartmbnt,  Kovembbb,  1871.) 

An  exemption  firom  the  ordinary  liability  of  a  common  carrier,  provided 
for  in  a  bill  of  lading  given  by  one  carrier,  does  not  enure  to  the  benefit 
of  a  connecting  carrier,  where  the  contract  is  merely  for  deliyery  to  the 
latter  for  further  transportation.  And  this  is  so  where  a  contract  exists 
between  the  two  carriers  for  the  reciprocal  transportation  of  freight  and 
the  division  of  the  receipts,  and  the  shipper  has  paid  through  charges. 

Where  a  carrier,  haying  to  deliver  goods  to  the  defendants,  connecting 
carriers,  for  Airther  transportation,  placed  them  in  the  defendants*  ware- 
house, and  notified  them  of  the  fact, — HM,  that  there  was  a  delivery  to 
the  defendants;  and  that  this  was  so,  notwithstanding  the  two  carriers 
used  the  warehouse  in  common  in  the  transhipment  of  goods  to  each 
other's  lines. 

Nor  does  it  alter  the  case  if  an  agent,  employed  by  the  delivering  carrier, 
moves  the  freight  to  the  warehouse,  where  such  agent  is  in  the  pay  ot 
both  carriers  for  the  moving  of  freight  between  them. 

A  bill  of  lading,  given  at  Milwaukie  for  goods  consigned  to  consignees  at 
Ogdensbuigh,  on  the  margin  of  which  there  is  an  address  to  parties  at 
Boston,  and  upon  which  the  freight  charges  to  Boston  are  paid  in  full, 
and  where  the  carrier  has  connections  at  Ogdensburgh  extending  to 
Boston,  and  an  agreement  for  transportation  of  its  freight  there,  under 
takes  to  deliver  at  Ogdensburgh  only,  to  be  forwarded. 


1871.]  OF  THE  STATE  OF  NEW  YORK.  481 

The  ^tna  Insimiice  Company  «.  Wheder. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  for 
the  defendant,  entered  npon  the  report  of  a  referee. 

The  action  was  brought  to  recover  an  amount  paid  by  the 
pkintiff  for  insurance  upon  a  quantity  of  flour,  which  had 
been  destroyed  by  fire  at  Ogden^urgh,  while  awaiting  trans- 
portation from  that  place  to  Boston.  It  appeared  that  one 
Brigham  and  another  had  obtained  an  insurance  on  the  flour, 
which  they  shipped  from  Milwaukie  by  the  Northern  Trans- 
portation Company,  taking  the  following  bill  of  lading,  viz. : 

"  Shipped,  in  good  order  and  well  conditioned,  by  A.  G. 
Hale,  as  agent  and  forwarder,  for  account  and  risk  of  whom 
it  may  concern,  on  board  propeller  City  of  New  York,  C.  J. 
Chadwick,  master,  now  lying  in  the  port  of  Milwaukie,  and 
bound  for  Ogdensbnrgh,  the  following  articles,  marked  and 
numbered  as  per  margin,  and  which  are  to  be  delivered  in 
like  good  order  and  condition  (the  leakage  of  oils,  moiasses, 
liquors  and  other  liquids,  and  the  dangers  and  accidents  of 
navigation,  fire  and  collision,  excepted),  without  delay,  unto 
consignees  at  Ogdensburgh,  paying  freight  and  charges." 

There  was  written  on  the  margin,  "  BL.  W.  Chickenng, 
Boston,  care  of  Geoi^ge  A.  Eddy,  agent,  Ogdensburgh." 
"  Freight  to  Boston,  $1.10  per  bbl. ;"  also  a  memorandum  of 
the  flour  shipped. 

It  also  appeared  that  the  defendants  were  operating  a  rail- 
road as  common  carriers  from  Ogdensbui^h,  and  that  a  con- 
tract existed  between  the  transportation  company  and  the 
defendants  for  the  transportation  of  through  goods  recipro- 
cally over  their  respective  lines,  and  for  division  of  the  freight 
charges. 

The  flour  was  destroyed  by  flre  while  in  a  warehouse  at 
Ogdensburgh,  and  the  plaintiff,  having  paid  the  insurance, 
brought  this  action.  The  remaining  facts  appear  in  the 
opinion  of  the  court. 

Z.  HaJbrook^  for  the  appellant. 

G.  B.  Hithard^  for  the  respondents. 

Present — Millbb  P.  J.,  Potteb  and  Pabkkb,  JJ. 
Lansing — Vol.  V.      61 
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FoTTEB,  J.  The  defendants  claim  that  their  liability  is 
limited  by  the  exception  in  the  bill  of  lading  given  by  the 
Northern  Transportation  Company  at  lUilwankie,  and  that 
they  are  therefore  not  liable  in  this  action  for  the  loss  of  the 
flour ;  and  it  is  an  undoubted  rule  of  law,  that  where  a  com- 
i!ioii  carrier,  undertaking  to  convey  goods  beyond  its  own 
line,  limits  its  liability  generally  in  the  contract  for  transporta- 
tion, other  and  connecting  carriers,  over  whose  lines  the 
goods  subsequently  pass,  shall  have  the  advantage  of  that 
limitation.  {Bristol  and  Exeter  Railway  v.  Collins,  TE, 
L.  C,  194 ;  Manhattan  Oil  Co,  v.  Camden^  etc.,  Railroad,  5 
Abb.,  N.  S.,  290 ;  52  Barb.,  72.)  But  the  exemption  in  this 
bill  of  lading  was  effective  only  until  the  delivery  of  the  flour 
to  the  consignee  at  Ogdensburgh.  That  consignee,  as  appear 
by  the  bill  of  lading  itself,  was  George  A.  Eddy,  the  agent 
of  the  Northern  Transportation  Company,  and  the  flour  had 
passed  through  his  hands  before  its  destruction.  So  the 
exemption  had  expired  of  itself,  and  there  is  nothing  incon- 
sistent or  illegal  in  a  carrier's  limiting  liis  liability  for  a  po^ 
tion  only  of  his  route  and  sustaining  it  for  the  remainder,  nor 
in  his  contracting  for  an  exemption  for  hunself  where  the 
property  is  to  pass  over  several  connecting  lines,  and  leaving 
the  rest  to  their  common-law  liabilities.  I  think,  therefore, 
that  the  provisions  of  the  bill  of  lading  put  no  obstacle  in  the 
way  of  the  plaintiffs'  recovery. 

The  plaintiff  has  claimed  that  the  pro  rata  arrangement 
between  the  Northern  Transportation  Company  and  the 
defendants  is  suflScient  to  render  the  defendants  liable,  i^respe^ 
ti ve  of  the  question  of  delivery.  But  this  can  be  only  by  way  of 
partnership,  and  it  is  quite  clear  that  there  was  no  such  part 
nership  between  the  Northern  Transportation  Company  and  the 
defendants  as  would  make  them  liable  to  be  sued  jointly  fora 
loss  occurring  upon  any  part  of  the  route  formed  by  the  linea 
of  both.  The  case  of  Champion  v.  Bostwick  (18  Wend.,  329; 
7  Hill,  292)  was  very  different,  and  the  law  upon  thisqnefl- 
tion  is,  as  it  seems  to  me,  very  correctly  stated  in  Stratton  v. 
The  N.  Y.  and  N.  R.  R.  R.  Co,  (2  E.  D.  Smith,  187). 
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Tlie  qneation  remains,  had  the  flour  been  delivered  to  the 
defendants  so  as  to  make  them  liable  for  its  loss,  and  it  is  my 
opinion  that  it  had.  The  referee  finds  that  the  warehouse  in 
which  it  was  stored  was  the  property  of  the  defendants,  and 
was  used  by  them  for  the  purposes  of  the  railroad.  He  also 
finds  that  the  defendants  were  duly  notified  of  its  an-ival,  and 
that  it  had  been  placed  in  their  warehouse,  which  was  so  con- 
structed that  freight  was  loaded  from  it  directly  upon  their 
cars.  Tliere  it  remained  for  ten  days,  until  it  was  destroyed 
by  fire.  If  these  were  all  the  facts,  there  would  be  no  ques- 
tion of  the  defendants'  liability  within  the  principle  of  nume- 
rous cases,  notably  one  in  which  the  opinion  was  written  by 
the  chief  justice  of  this  department.  (jOoyle  v.  TheWestem 
R.  Ii,j  47  Barb.,  152.)  Nor  does  the  fact  that  the  warehouse 
was  also  used  by  the  Northern  Transportation  Company  in 
the  transhipment  of  westward  bound  freight  from  the  defend- 
ants' cars  to  their  propellers,  at  all,  to  my  mind,  afiect  the 
question  of  delivery.  The  case  would,  so  far,  be  very  like  the 
case  of  Converse  v.  The  If.  cmd  If.  Y.  Tran^ortation, 
Co.  (33  Conn.,  182).  There  the  railroad  company  owned 
a  wharf,  supporting  a  shed  and  platform,  alongside  of 
which  their  tracks  were  run,  and  which  were  also  used 
by  the  transportation  company  upon  the  payment  of  rent, 
and  the  custom  was  lor  the  transportation  company  to 
unload  freight  from  their  steamers,  place  it  upon  the 
platform  and  notify  the  railroad  company,  by  whom  it  was 
loaded  upon  the  cars  and  carried  away ;  and  for  the  railroad 
company  to  do  the  like  with  freight  destined  for  the  boats. 
And  it  was  held  that  goods  which  had  been  unloaded  from 
the  boats  upon  the  platform,  and  of  which  the  railroad  com- 
pany had  been  notified,  had  been  delivered  to  it  so  as  to 
render  it  liable  for  their  loss.  In  this  case  the  wharf,  build- 
ing and  tracks  were  in  the  like  position,  the  flour  was  depo- 
sited in  the  like  manner,  and  the  defendants  had  been  notified. 
It  is  difficult  to  see  how  the  fact  that  the  warehouse  was  also 
ased  for  the  transhipment  of  freight  destined  for  the  pro- 
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pellersy  oan  at  all  affect  the  question  of  the  delivery  of  freight 
destined  for  the  cars. 

But  the  referee  also  finds  that  the  freight  was  ^'  handled" 
from  the  propellers  to  the  warehouse,  and  from  the  ware- 
house to  the  cars,  by  one  J.  M.  Chamberlain,  who  wu 
employed  for  that  purpose  by  the  Northern  Transportation 
Company,  though  half  paid  by  the  defendants;  and  it  u 
claimed,  and  the  referee  seems  to  have  placed  his  decision 
upon  that  theory,  that  the  flour  had,  therefore,  not  been 
delivered  to  the  defendants.  The  word  used  is  ^'  handled.'' 
It  means  only  the  moving  of  the  goods  from  the  propellers 
into  the  warehouse,  and  from  thence,  when  it  suited  the 
defendants'  convenience,  into  the  cars.  It  does  not  imply 
any  control  over  the  goods  while  in  the  warehouse,  any  more 
than  would  belong  to  a  machine,  if  one  had  been  used  to 
move  the  goods.  The  referee's  findings  abundantly  bear  out 
this  construction ;  and  the  testimony  shows  that  the  goods 
were  bestowed  in  the  warehouse  according  to  the  defendants' 
directions.  The  naked  facts  remain,  that  the  flour  stood  in 
the  defendants'  warehouse  awaiting  their  orders  for  tranship- 
ment, and  theirs  only,  and  that  they  had  been  notified  of  its 
situation. 

If  the  '^  handling ''  from  the  warehouse  to  the  cars  was  to 
be  done  by  the  defendants,  the  case  would  be  precisely  like 
that  of  ConveraeY.  The  N.  and  JV,  Y.  Co.^  above  cited, and 
the  delivery  to  the  defendants  perfect.  Let  ns  see  then  bj 
whom  this  ^^  handling "  was  to  be  done.  There  is  a  dis- 
crepancy here  between  the  referee's  findings  in  his  decision 
and  in  the  case.  In  the  former  he  finds  that  it  was  to  be 
done  by  J.  M.  Chamberlain ;  in  the  latter  bj  the  transpor- 
tation company.  But  as  he  also  finds  in  the  ease,  that  the 
arrangement  with  Chamberlain  was  made  bj  the  transpor- 
tation company,  it  is  fair  to  presume  the  former  finding  to  be 
but  a  more  detailed  statement  of  the  latter.  It  will  appear, 
then,  from  the  findings,  that  Qiamberlain  was  employed  by 
both  oarriers  to  do  the  handling  of  the  freight  from  the  pro 
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pellers  to  the  cars,  and  from  the  cars  to  the  propellers.  The 
fact  that  the  arrangement  with  him  was  made  by  the  trans- 
portation company  alone  does  not  affect  this  question,  because 
anthoritj  from  the  defendants  is  to  be  fairly  presumed  from 
their  paying  half  the  compensation,  and  is  abundantly  sliown 
by  the  evidence.  If  then  the  labor  of  moving  freight  from 
the  warehouse  to  the  cars  was  work  which  it  properly 
belonged  to  the  defendants  to  do,  I  think  Chamberlain  must 
be  held  to  be  the  defendants'  employe  for  the  purpose  of  that 
work.  I  am  also  of  the  opinion  that  that  work  naturally 
should  have  been  done  by  the  defendants. 

The  Northern  Transportation  Company  was  not  bound  to 
do  all  the  work  of  transhipment  from  the  propellers  to  the 
cars.  At  least  half  of  that  work  belonged  to  the  defendants, 
and  that  presumably  the  half  at  their  end. 

The  Northern  Transportation  Company  had  done  every- 
thing in  their  power  to  perfect  a  delivery.  They  had  deposited 
the  flour  in  the  defendants'  warehouse,  and  had  notified 
them,  and  by  the  established  rule  of  all  the  dedaiona  their 
liability  as  carriers  had  ceased. 

The  goods  were  presumably  under  the  control  of  the 
defendants  because  placed  in  their  warehouse,  and  under 
their  orders  to  be  laden  upon  their  cars;  and  because  no 
one  else  had  any  control  over  them,  exeept  under  their  orders 
as  to  the  ^^  handling." 

It  appears  then  that  this  flour  was  placed  in  the  defendants' 
warehouse  for  transportation  over  their  road,  and  according 
to  the  established  course  of  their  business ;  that  they  had 
been  notified  of  its  position;  that  it  was  awaiting  their 
orders,  and  was  to  be  loaded  upon  their  cars  by  their  employe. 
The  fact  that  that  employe  was  also  employed  to  do  other 
work  by  another  carrier  does  not  make  him  the  less  in  their 
service ;  nor  will  they  be  allowed  to  shift  their  responsibility 
by  mingling  their  labor  with  that  of  other  carriers,  and 
having  one  person  employed  to  do  the  whole* 

Admitting,  however,  for  the  sake  of  the  ailment,  that 
the  flour  was  in  the  possession  and  under  the  control  of  J. 
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M.  Chamberlain,  I  am  etillof  the  opinion  that  the  defendants 
are  liable.  J.  M.  Chamberlain  was  not  a  common  carrier; 
and  taking  into  account  the  arrangement  in  regard  to  the 
through  freight,  which  the  referee  has  found  to  have  existed 
between  the  transportation  company  and  the  defendanti,  I 
think  that  he  must  be  considered  to  have  been  in  their  joint 
employ,  and  that  his  possession  was  theirs ;  otherwise,  by 
such  an  employment,  there  might  be  a  time  when  neither  of 
the  parties  would  be  liable  for  loss.  Each  party  might  throw 
the  blame  upon  their  handler  and  agent.  They  would,  there- 
fore, be  jointly  liable ;  but  the  non-joinder  not  having  been 
pleaded  the  defendants  are  liable  separately. 

The  result  is  that  the  judgment  must  be  reversed. 

Judgment  reversed. 


Hbbbsbt    H.  Sanford,  by  Petss    A.   Gobsib,  his  guar- 
61j      489  dian,  &c.,  Respondent,  v.  William  A.  Saistfokd,  Appet 

(Qbhsral  Term,  TmsD  Departbcent,  Seftembbr,  1871.) 

It  seems  an  action  will  not  lie  at  the  suit  of  a  dkild,  bom  after  the  making 
of  the  father's  will,  in  which  it  is  not  mentioned,  and  unprorided  for  bf 
settlement,  to  recover  from  children  bom  before  the  will  any  portion  of 
adrancements  made  to  the  latter ;  but  (hat  the  action  in  such  case  'n, 
under  the  statute  (2  R  8.,  97,  §  76 ;  1  id.,  754,  §  28),  to  compel  distribatioD, 
and  to  determine  what,  if  any,  portion  of  the  testator's  estate  devised  to 
the  children  who  have  received  advancements  shall  belong  to  them. 

It  seems  the  rights  of  such  child  under  the  statute  (2  R  S.,  65,  §  49;  id. 
456,  §  62,  &c)  attach  to  advancements  made  prior  to  the  will. 

When  a  parent  conveys  land  to  his  child,  without  asking  or  receiving  ftoy 
consideration,  the  presumption  is  that  the  gift  is  an  advaneemeo^ 
though  the  deed  recites  a  money  consideration  and  contains  an  acknov- 
lodgment  of  payment    (Per  Balgox,  J.) 

A  considerable  sum  of  money  given  to  a  son  to  enable  him  to  start  in  has* 
ness  is  prima  fads  an  advancement ;  otherwise  with  inconaiderable  mns 
given  occasionally  in  the  way  of  spending  money  and  the  like.  Id, 

A  party  to  an  action  is  not  excluded  from  testifying,  as  against  an  heir^ 
law,  &c,  under  §  899  of  the  Code,  in  regard  to  a  conyenation  betwes 
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a  deceased  testator  and  a  third  person,  as  tending  to  show  a  personal 
transaction  or  communication  between  the  witness  and  deceased. 

But  testimony  as  to  statements  made  by  the  deceased  to  a  third  person,  in 
regard  to  the  character  of  grants  of  land  or  dispositions  of  moneys  pre- 
viously made  to  his  children,  is  inadmissible  against  them  to  show  the 
same  to  have  been  advancements,  as  hearsay. 

In  an  action  between  next  of  kin,  the  plaintiff  called  his  brother  one  of  the 
defendants,  who  testified  to  having  written  letters  (which  were  produced) 
to  their  deceased  father,  in  which  the  fact  was  stated  that  theur  father 
had  given  him  (the  witness)  a  certain  sum  of  money. — Hdd,  that  it  was 
proper  for  the  witness  to  explain,  on  cross-examination,  the  character  of 
the  alleged  gift,  and  to  show  that  it  was  not  in  the  nature  of  an  advance- 
ment, although  objection  was  made  that  the  testimony  related  to  a 
transaction  or  communication  between  witness  and  the  deceased,  which 
had  not  been  called  for  on  the  direct  examination. 

A  promissoiy  note  taken  in  the  name  of  husband  and  wife,  survives  to  the 
wife  on  the  decease  of  the  husband ;  and,  in  an  action  for  distribution  of  the 
personal  property  of  the  husband,  she  may  show  that  it  was  appraised  as 
part  of  such  estate  by  her  procurement,  but  under  misapprehension  of 
her  rights. 

And  it  may  be  shown  in  such  action  that  a  legacy  to  the  widow,  in  lieu  of 
dower  and  of  all  claims  against  the  testator's  estate,  was  mserted  in  the 
will  upon  an  understanding  between  the  testator  and  his  wife  that  it 
should  be  in  lieu  of  such  note,  and  of  all  clauns  against  his  estate. 

And  this  fact  may  be  shown  by  the  testimony  of  the  attorney  who  received 
instructions  from  the  testator  for  the  preparation  of  the  will  and  pre- 
pared it 

This  was  an  appeal  by  the  defendants,  William  A.  Sanford 
and  Joseph  H.  Sanford,  from  a  judgment  against  them  in 
favor  of  the  plaintiff,  entered  in  St.  Lawrence  county,  on  the 
11th  day  of  February,  1871.    The  facts  appear  in  the  opinion. 

Edward  0.  James^  for  the  plaintiff. 

TT.  JGT.  Sawyer,  tor  the  defendant,  William  A.  Sanford. 

Henry  Z.  Krwwles,  for  the  defendant,  J.  H.  Sanford. 

Present — Milleb,  P.  J.,  Pabkeb  and  Baloom,  J  J. 

By  the  Court  —  Balcom,  J.  Joseph  H.  Sanford,  Sr..  died 
on  the  Ist  day  of  August,  1866,  leaving  a  last  will  and  testa- 
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ment,  dated  the  19th  day  of  July,  1865;  also  leaying  tlie 
plaintiff,  an  infant  son,  who  was  born  after  he  made  his  will; 
also  leaving  the  defendant,  Maria  D.  Sanford,  his  widow; 
and  also  leaving  the  defendants,  William  A.  and  Joseph  H. 
Sanford,  sons  surviving  him. 

The  deceased  left  an  estate  consisting  of  both  personal  and 
real  property.  He  left  the  plaintiff  unprovided  for  by  any 
settlement,  and  neither  provided  for,  nor  in  any  way  men- 
tioned in  his  will.  The  plaintiff  therefore  succeeded  to  the 
same  portion  of  his  father's  real  and  personal  estate  as  wonld 
have  descended  or  been  distributed  to  him  if  his  father  had 
died  intestate ;  and  he  is  entitled  to  recover  the  same  portion 
from  the  devisees  and  legatees,  named  in  his  Other's  wOl,  in 
proportion  to,  and  out  of,  the  parts  devised  and  bequeathed  to 
them  by  such  will.    (2  R.  S.,  65,  §  49.) 

This  action  is  a  consolidated  one,  made  by  joining  two, 
that  were  brought,  under  and  pursuant  to,  two  sections  of  the 
Revised  Statutes.  (2  R.  S.,  456,  §§  64,  65.)  One  was 
brought  to  compel  a  distribution  of  the  personal  estate  of  the 
deceased,  so  the  plaintiff  will  receive  his  share  of  the  same. 
The  other  was  brought  to  compel  a  partition  of  the  real 
estate  left  by  the  deceased,  and  devised  to  the  defendants, 
between  such  devisees  and  the  plaintiff,  so  that  he  will  have  his 
share  of  such  rea|r  estate,  and  so  as  to  enforce  a  just  and  pro- 
portionate contribution  by  each  devisee. 

The  consolidated  action  was  tried  before  a  referee.  The 
deceased,  before  he  made  his  will,  conveyed  several  pieces  of 
real  estate  to  his  two  sons,  William  A.  and  Joseph  H.  San- 
ford, who  are  defendants  in  the  action ;  which  pieces  of  real 
estate  the  plaintiff  claimed  were  advancements  to  them  by 
the  deceased.  .The  plaintiff  also  claimed  that  the  deceased 
gave  William  A.  Sanford  $3,000,  to  enable  him  to  start  in 
business ;  and  he  claimed  that  such  $3,000  was  an  advance- 
ment. 

The  most  important  question  in  the  case  is,  whether  the 
several  pieces  of  real  estate  and  the  $3,000,  above  mentioned, 
were  advancements  within  tlie  meaning  of  the  statutes,  by 
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which  it  is  provided  that  ^^if  any  child  of  such  deceased 
person  shall  have  been  advanced  by  the  deceased,  by  settle- 
ment or  portion  of  real  or  personal  estate,  the  valae  thereof 
shall  be  reckoned  with  that  part  of  the  surplus  of  the  personal 
estate  which  shall  remain  to  be  distributed  among  the 
children ;  and  if  such  advancement  be  equal  or  superior  to 
the  amount  which,  according  to  the  preceding  rules,  would 
be  distributed  to  such  child  as  his  share  of  such  surplus  and 
advancement,  then  such  child  and  his  descendants  shall  be 
excluded  from  any  share  in  the  distribution  of  such  surplus." 
(2  R.  S.,  97,  §  76.)  "But  if  such  advancement  be  not  equal 
to  such  amount,  such  child,  or  his  descendants,  shall  be  enti* 
tied  to  receive  so  much  only  as  shall  be  sufficient  to  make  all 
the  shares  of  all  the  children,  in  such  surplus  and  advance- 
ment, to  be  equal,  as  near  as  can  be  estimated."  (Id.,  §  77.) 
"  The  maintaining  or  educating,  or  the  giving  of  money  to 
a  child,  without  a  view  to  a  portion  or  settlement  in  life,  shall 
not  be  deemed  an  advancement  within  the  meaning  of  the 
two  last  sections ;  nor  shall  those  sections  apply  in  any  case 
where  there  shall  be  any  real  estate  of  the  intestate  to  descend 
to  his  heirs."    (Id,  §  78.) 

It  is  further  or  again  provided  by  statute  as  follows :  "  If 
any  child  of  an  intestate  shall  have  been  advanced  by  him, 
by  settlement  or  portion  of  real  or  personal  estate,  or  of  both 
of  them,  the  value  thereof  shall  be  reckoned,  for  the  purposes  of 
this  section  only,  as  part  of  the  real  and  personal  estate 
of  such  intestate  descendible  to  his  heirs,  and  to  be  distri- 
buted to  his  next  of  kin,  according  to  law ;  and  if  such  advance- 
ment be  equal,  or  superior,  to  the  amount  of  the  share  which 
such  child  would  be  entitled  to  receive,  of  the  real  and  per- 
sonal estate  of  the  deceased,  as  above  reckoned,  then  such 
child  and  his  descendants  shall  be  excluded  from  any  share  in 
the  real  and  personal  estate  of  the  intestate."  (1  R.  S.,  754| 
§  23.)  "  But  if  such  advancement  be  not  equal  to  such  sbaie, 
such  child  and  his  descendants  shall  be  entitled  to  receive  so 
much  only  of  the  personal  estate,  and  to  inherit  so  much  only 
of  the  I'eal  estate,  of  the  intestate,  as  shall  be  sufficient  to 
Lansing  — Vol.  V.         62 
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make  all  the  shares  of  the  children,  in  such  real  and  personal 
estate  and  advancement,  to  be  equal,  as  near  as  can  be  esti- 
mated." (Id.,  §  24.)  "  The  value  of  any  real  or  personal 
estate,  so  advanced,  shall  be  deemed  to  be  that,  if  any,  which 
was  acknowledged  by  the  child  by  an  instrument  in  writing; 
otherwise  such  value  shall  be  estimated  according  to  the  worth 
of  the  property  when  given."  (Id.,  §  25.)  "  The  maintain- 
ing or  educating,  or  the  giving  of  money  to  a  child,  withont 
a  view  to  a  portion  or  settlement  in  life,  shall  not  be  deemed 
an  advancement."    (Id.,  §  26.) 

There  is  another  section  of  the  Revised  Statutes  which  is 
applicable  to  the  last  four  sections  above  quoted.  It  is  as 
follows :  "  Every  estate  or  interest  given  by  a  parent  to  a 
descendant  by  virtue  of  a  beneficial  power,  or  of  a  power  in 
trust  with  a  right  of  selection,  shall  be  deemed  an  advance, 
ment  to  such  descendant  within  the  provision  of  the  second 
chapter  of  this  act.    (1  R.  S.,  737,  §  127.) 

The  plaintiff 's  rights  are  the  same  as  they  woald  have  been 
if  his  father  had  never  made  a  will  and  had  died  intestate. 
(2  R.  S.,  65,  §  49  ;  id.,  456,  §§  62  to  65  inclusive.) 

In  no  case  can  a  child,  born  after  the  making  of  a  will  by 
his  father,  recover  of  any  brother  or  sister,  bom  before 
the  will  was  made,  any  portion  of  any  advancement  his 
father  made  in  his  lifetime  to  such '  brother  or  sister.  Hence 
the  advancements  in  this  case  are  to  be  considered  only  for 
the  purpose  of  determining  whether  the  defendants,  Win.  A. 
Sanford  and  Joseph  H.  Sanford,  shall  have  any  portion  of 
the  real  and  personal  property  leflb  by  the  deceased  and 
devised  to  them ;  or  if  they  are  to  have  a  portion  thereof 
how  much  they  shall  have. 

The  point  has  not  been  made  that  advancements,  made  by 
the  deceased  to  the  defendants  or  either  of  them,  cannot  be 
considered  in  making  a  distribution  of  the  surplus  of  the 
personal  estate  of  the  deceased  after  payment  of  his  debts, 
because  there  was  ^'  real  estate  of  the  intestate  to  descend  to 
bis  heirs."  (2  R.  S.,  98,  §  78 ;  see  Hicks  v.  GUd&rdem,  i 
Abb.,  1.) 
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It  cannot  be  doubted  that  every  advancement  is  a  gift,  or 
that  every  gijft  is  not  an  advancement,  and  upon  the  naked 
fact  that  a  father  buys  and  pays  for  land  and  has  the  deed 
made  to  his  child,  the  inference  of  law  is,  that  it  is  an  advance- 
ment to  the  child.  (See  Presets  v.  Mclniyre^  5  Barb., 
424  ;  WelUm  v.  Divine^  20  id.,  9 ;  2  Beavan's  Rep.,  447 ;  Pa/rt- 
ridge  v.  Ha/oens^  10  Paige's  Ch.  Rep.,  618.)  And  I  am  of 
the  opinion,  when  a  parent  conveys  land  to  his  child  without 
asking  or  receiving  any  consideration  therefor,  the  presump- 
tion is  that  it  is  an  advancement  to  the  child,  though  the 
deed  recites  a  money  consideration  and  contains  an  acknow- 
ledgment of  the  payment  of  it.  According  to  our  statutes 
{supra)  if  any  child  of  a  deceased  person  shall  have  been 
advanced  by  the  deceased,  "  by  settlement  or  portion  of  real 
estate,''  the  value  thereof  shall  be  deemed  an  advancement, 
except  that  '^  the  maintaining  or  educating,  or  the  giving  of 
money  to  a  child,  without  a  view  to  a  portion  or  settlement 
in  life,  shall  not  be  deemed  an  advancement."  (2  R.  S.,  98, 
§  78  ;  1  id.,  754,  §  26.)  Small,  inconsiderable  sums  of  money, 
occasionally  given  to  a  child  to  spend  or  defray  expenses  in 
traveling,  or  to  pay  for  small  presents  and  the  like,  should 
be  deemed  to  have  been  given  "  without  a  view  to  a  portion 
or  settlement  in  life,"  and  are  not  to  be  regarded  as  advance- 
ments. (3  P.  Williams'  Reps.  318,  note  o.)  But  a  conside- 
rable sum  of  money  given  a  son,  to  enable  him  to  start  in 
business,  \q  prima  facie  an  advancement;  and  I  think  every 
considerable  sum  of  money  given  to  a  child  to  use  in  busi- 
ness should  be  deemed  an  advancement ;  unless  proved  to 
have  been  given  ^^  without  a  view  to  a  portion  or  settlement 
in  life."  (Id.,  and  Eckoa/rd  v.  Freeman^  2  id.,  449 ;  see  Chase 
V.  Ewinffy  51  Barb.,  597.) 

Kow,  within  these  rules,  all  the  land  that  the  deceased  con- 
veyed to  his  sons,  William  A.  and  Joseph  H.  Sandford,  as 
gifts,  without  receiving  or  expecting  any  consideration 
therefor,  and  also  such  land  as  the  deceased  paid  for,  that 
was  conveyed  to  such  sons  by  third  persons,  were  advance- 
ments.    And  if  the  deceased  gave  his  son,  William   A. 
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Sanford,  $3,000  in  mouey  or  chattels  to  start  him  in  bnsi- 
iiess,  the  same  was  an  advancement.  {McJSae  v.  IfoRas,  3 
Bradford,  199.) 

The  defendants  did  not  give  anj  evidence  that  conda- 
sively  overcame  the  presumption  that  the  parcels  of  land 
conveyed  to  them  were  to  be  deemed  advancements.  We 
must  therefore  hold  they  were  advancements ;  subject,  how- 
ever, to  the  question,  whether  the  referee  committed  any 
error  in  admitting  or  rejecting  evidence  respecting  the  same. 
For  the  defendants  had  the  right  to  prove  facts  and  circum- 
stances to  show  that  such  parcels  of  land  were  not  advance- 
ments. 

The  defendants  offered  to  prove  by  the  defendant  William^ 
A.  Sandford,  who  was  sworn  as  a  witness  in  the  action,  that 
he  overheard  a  conversation  one  New  Tear's  day,  on  which 
day  two  deeds  to  defendants  of  real  estate  were  dated,  and 
that  in  such  conversation  the  deceased  said  to  one  Benson: 
'^  I  have  this  morning  made  each  of  my  sons  a  present  of  a 
house  and  lot  as  a  New  Year's  present."  The  offer  was 
rejected  on  the  ground  tl^at  the  witness  was  incompetent  to 
prove  the  declarations  of  the  deceased,  and  the  defendants 
excepted.  I  am  inclined  to  the  opinion  that  the  witness  was 
competent  to  testify  to  what  the  defendants  offered  to  prove 
by  him,  for  the  reason  that  the  offer  was  not  to  have  the 
witness  testify  "  in  regard  to  any  personal  transaction  or 
communication  between  such  witness"  and  the  deceased, 
which  is  prohibited  by  section  839  of  the  Code.  (See  Simmans 
V.  Siswn,  26  N.  T.  Reps.  264.)  But  I  think  the  evidence 
offered  was  hearsay,  and  that  it  would  not,  if  it  had  been 
received,  have  tended  to  establish  that  the  houses  and  lots 
were  not  advancements.  They  were  advancements,  though 
they  were  presents  or  gifts.  This  ruling  of  the  referee,  if 
incorrect,  was  therefore  immaterial,  and  did  no  harm  to  the 
defendants*  But  were  it  harmful,  the  finding  of  the  referee« 
that  the  deceased  made  such  a  statement  to  Benson  at  a  snb- 
seqnent  time,  would  not  render  such  ruling  immaterial. 

The  plaintiff  proved,  by  one  Nelotte  and  one  Gorrie,  that  a 
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sliort  time  before  the  death  of  the  deceased  he  said  to  them, 
on  different  occasions,  *^I  have  given  each  of  mj  sons 
(meaning  defendants)  $20,000  or  $25,000,  and  I  think  they 
have  had  their  share."  The  defendants  objected  in  dae  time 
to  this  evidence,  and  excepted  to  the  rulings  of  the  referee 
admitting  it. 

It  is  not  disputed  that  the  declarations  of  the  deceased, 
accompanying  the  conveyance  of  real  estate  to  the  defend- 
ants, or  accompanying  the  giving  of  personal  property  to 
them,  were  competent  evidence,  as  res  gestcBy  on  the  ques- 
tion whether  such  real  estate  or  personal  property  were 
advancements.  (See  Sidmouth  v  SidmotUh^  2  Beavans, 
447 ;  Morleas  v.  FranJdin  et  al.^  1  Swanston,  13 ;  Hicks 
V.  OUdersUve^  4  Abb.,  1 ;  5  Barbour,  424.)  But  such 
declarations  are  not  admissible  to  contradict  the  plain  terms 
and  legal  intendment  of  a  writing  governing  the  transaction. 
{Chase  V.  Ewing^  51  Barbour,  597.)  The  fact  that  a  deed 
recites  a  money  consideration  as  paid  to  the  deceased  does 
not  prevent  the  plaintiff  proving  that  no  consideration  was 
paid,  to  establish  the  fact  that  the  land  conveyed  was  an 
advancement.  {McOrea  v.  Purmarty  16  Wendell,  460* 
Wabedc  V.  Waine,  16  N.  T.  Eeps.,  688.) 

There  are  cases  which  hold  that  the  declarations  of  a 
father,  made  subsequent  to  the  execution  of  a  deed  of  land 
to  his  son,  or  of  a  paper  transfering  personal  property  to  him, 
may  be  proved  against  the  son  to  support  the  presumption 
that  the  land  or  personal  property  was  an  advancement. 
But  I  am  unable  to  see  on  what  principle  such  declarations 
are  admissible  against  the  son.  And  I  am  so  well  satisfied 
that  such  declarations  are  not  competent  evidence  against 
the  son  that  I  must  hold  that  the  declarations  of  the  deceased 
in  this  case,  made  subsequently  to  the  execution  of  the  deeds  to 
the  defendants,  or  subsequently  to  the  receipt  of  $3,000  by  the 
defendant,  William  A.  Sanford  (if  he  received  that  sum), 
were  not  admissible  evidence  against  the  defendants.  The 
deeds  had  been  executed  and  delivered  to  the  defendants, 
and  the  $3,000  had  been  paid  over  to  William  A.  Sanford 
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(if  that  satn  was  ever  paid  him),  before  the  declarations 
proved  were  made  by  the  deceased.  They  were  made  when 
it  was  not  in  the  power  of  the  deceased  to  revoke  or  alter 
either  of  the  deeds,  or  recover  back  the  $3,000  or  any  part 
thereof.  I  think  such  declarations  were  mere  hearsay,  and 
therefore  not  evidence  for  the  plaintiflF.  (See  Brown  v. 
MdiUer^  2  Keman,  118 ;  Severing  v.  Rittenhottse^  4  Whar- 
ton, 130.)  The  admission  of  those  declarations  was  a 
material  error  against  the  defendants,  which  has  not  been 
cured  or  obviated. 

The  plaintiff  called  William  A.  Sanford  as  a  witness,  and 
proved  by  him  that  he  wrote  and  sent  two  letters  to  his  father, 
which  were  pat  in  evidence  by  the  plaintiff's  counsel.  He 
was  asked  by  the  plaintiff's  counsel  as  to  whether  some  of 
the  statements  in  the  letters  were  true  He  answered  in  sob- 
stance  that  he  intended  to  tell  the  truth  in  the  letters.  In  one 
of  the  letters  was  the  following  statement,  viz. :  "  You  have 
given  me  in  business,  as  per  your  estimate,  $3,000."  In  a  snb- 
sequent  part  of  the  same  letter  in  summing  up  what  he  had 
had  of  his  father,  was  this  statement,  to  wit :  "  Start  in  bnsi- 
ness  $3,000."  Oa  the  cross-examination  of  William  A.  San- 
ford he  was  shown  the  letter  in  which  were  the  foregoing 
statements,  and  he  was  then  asked  what  constituted  the  $3,000 
start  in  business  mentioned  in  that  letter.  To  which  the 
plaintiff  objected  that  the  witness  was  incompetent  to  testify, 
as  it  was  a  transaction  between  him  and  his  father  about  which 
he  had  not  been  examined.  The  referee  sustained  the  objee- 
tion,  and  the  defendants  excepted.  The  defendants  then 
offered  to  prove  by  the  same  witness  that  this  $3,000  was  not 
money  or  property,  but  merely  recommendations  of  the  wit- 
ness to  credit  with  persons  of  whom  his  father  had  formerly 
purchajsed.  To  which  there  was  the  same  objection,  ruling 
and  exception  as  last  above  mentioned. 

I  am  of  the  opinion  these  rulings  of  the  referee  were 
erroneous.  If  the  $3,000,  mentioned  in  the  letter  of  Wil- 
liam A.  Sanford,  was  not  money  or  property,  the  same  was 
not  :in  ^  v/iTicfMnent  to  him.     The  letter,  in  which  the  admis- 
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Bion  was  made,  was  proved  by  the  witness  on  his  direct  exami- 
nation by  the  plain tiifs  counsel,  and  matters  touching  the 
letter  were  proved  by  such  counsel  that  it  would  have  been 
difficult,  if  not  impossible,  to  prove  by  any  other  witness. 
Having  proved  such  admission  by  this  witness,  the  witness 
had  the  right  (being  a  defendant  in  this  action)  to  explain  the 
admission,  though  it  was  in  writing,  and  to  entirely  do  away 
with  its  etFect  against  him.  If  tlie  plaintiff  had  proved  by 
the  witness  that  he  had  made  a  similar  oral  admission  to  the 
deceased,  there  could  be  no  doubt  that  the  witness  would  have 
had  the  right  to  explain  the  admission,  and  I  think  the  same 
principle  entitled  the  witness  to  explain  the  admission  in  his 
letter  proved  by  him. 

A  year  or  two  prior  to  the  death  of  the  deceased,  the 
defendant,  William  A.  Sanford,  gave  a  promissory  note  for 
the  payment  of  $5,000  to  the  order  of  the  deceased  and  his 
wife,  two  years  from  its  date,  with  interest.  This  note  was 
in  the  possession  of  the  deceased  at  the  time  of  his  death. 
The  widow  of  the  deceased  presented  the  note  to  the  apprais- 
ers of  the  personal  property  of  the  deceased,  and  it  was 
appraised  as  part  of  his  personal  estate.  The  widow  testified 
that  she  did  not  know  and  had  not  been  advised  until  after 
such  appraisal  was  made  what  her  rights  were  in  regard  to 
tlie  note.    It  was  proper  for  her  to  testify  to  those  facts. 

The  legal  presumption  was  that  the  note  belonged  to  the 
widow  as  survivor  of  the  deceased,  and  was  her  property  as 
against  all  other  parties  to  this  action,  and  it  was  immaterial 
whether  the  consideration  for  the  note  was  advanced  by  the 
deceased  or  his  wife  to  the  maker.  {JBorst  v.  Spdman^  4 
Com.,  284 ;  16  Mass.  Beps.,  479.) 

By  the  will  of  the  deceased  he  devised  to  his  widow  a 
dwelling-house;  also  certain  personal  property,  and  $10,000 
in  cash,  and  the  will  recited  that  "  all  which  is  to  be  received 
and  accepted  by  her  in  lieu  of  dower  and  every  and  all  claims 
upon  my  estate." 

Samuel  B.  Gordon  was  sworn  as  a  witness  for  the  defend- 
ants    He  was  an  attorney  and  counselor,  and  was  employed 
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by  the  deceased  to  draw  his  will,  and  did  draw  it  Previous 
to  drawing  the  will  he  conferred  and  advised  with  the  deceased 
about  the  terms  of  his  will  and  the  bequests  he  wanted  to 
make.  The  defendants,  William  H.  and  Joseph  H.  Sanford, 
offered  to  prove  bj  Mr.  Gordon  that  in  giving  instructions 
tor  drawing  the  will,  deceased  first  directed  him  to  insert  a 
bequest  of  the  aforesaid  note  and  $5,000  to  his  wife.  That 
be,  Gordon,  suggested  to  him  that  there  might  be  some  diffi- 
culty about  the  note,  and  advised  him  to  make  a  bequest  of 
$10,000  to  his  wife  in  lieu  of  the  proposed  bequest.  That 
the  deceased  consulted  with  his  wife  in  regard  to  it,  and,  with 
her  consent  and  concurrence,  directed  him,  Gordon,  to  insert 
in  his  will  a  bequest  of  $10,000,  personal,  in  lien  of  the  pro- 
posed bequest,  and  in  full  of  aU  claims  on  his  estate,  which 
was  done,  "  to  which  offer  the  plaintiff  objected  :"  Ist  That 
the  communications  are  privileged,  having  been  made  by  the 
deceased  to  the  witness  in  the  course  of  his  professional  employ- 
ment as  an  attorney.  2d.  That  the  terms  of  the  will  are 
plain  and  cannot  be  explained  by  parol.  3d.  That  the  evi- 
dence is  immaterial,  incompetent  and  inadmissible.  The  refe- 
ree sustained  the  objection,  and  the  defendants,  William  A. 
and  Joseph  H.  Sanford,  excepted. 

The  decision  of  the  Court  of  Appeals  in  the  action  brought 
on  the  note  by  Maria  D.  Sanford  (widow  of  the  deceased) 
against  William  A.  Sanford  (maker  of  the  note)  shows  that 
the  second  and  third  grounds  of  objection  above  stated  were 
untenable  (see  opinion  of  Peoeham,  J.,  Mss.),  and  that  deci- 
sion establishes  the  fact  that  the  evidence  offered  was  compe- 
tent and  admissible  in  connection  with  other  evidenee  that 
had  been  given.  The  only  question  therefore  arising  on  this 
offer  is  whether  the  facts  and  circumstances  therein 
mentioned  were  under  the  seal  of  professional  confix 
dence,  which  the  witness  could  not  disclose  for  the  benefit 
of  the  defendant,  who  offered  to  prove  them.  This  question 
is  unlike  either  of  the  questions  in  the  case  relied  upon  by 
the  plaintiff 's  counsel  to  sustain  the  decision  of  the  referea 
(See  those  cases  in  3  Barb.  Oh.  Reps.,  628  and  695  ;  18  N.  Y. 
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Beps.,  546.)  The  case  is  not  like  that  of  Pa/rker  v.  Carter, 
(4  Mnmford,  273),  in  which  it  was  held  that  commnnications 
made  to  an  attorney  employed  to  draw  a  deed  were  privileged. 
I  will  remark  that,  in  this  case,  tho  widow  of  the  deceased 
did  not  object  to 'the  evidence  offered  to  be  given  by  Gordon. 
The  substance  of  the  offer  was  to  prove  by  Gordon  an  agree- 
ment made  between  the  deceased  and  his  wife,  and  what  was 
said  by  and  between  them,  and  to  him  in  making  the  agree- 
ment; and  that  Gordon  drew  the  will  of  the  deceased  in 
conformity  with  the  agreement.  The  controversy  in  the 
action  is  between  the  widow  and  heirsat-law  of  the  deceased, 
all  of  whom,  except  plaintiff,  are  devisees  named  in  the  will  of 
the  deceased.  I  am  unable  to  see  any  legal  objection  to  the 
defendants,  William  A.  and  Joseph  H.  Sanford,  proving  the 
agreement  by  the  attorney  Gordon,  in  whose  presence  it  was 
made.  If  he  had  been  permitted  to  testify  to  it  he  would 
not  have  revealed  any  privileged  communication,  nor  broken 
any  seal  of  professional  confidence.  He  would  have  proved 
an  agreement  in  which  the  widow  of  the  deceased  and 
plaintiff  were  interested  on  one  side,  and  the  defendants,  Wil- 
liam A.  and  Joseph  H.  Sanford,  sons  of  the  deceased,  were 
interested  on  the  other  side.  In  other  words,  the  widow  ol 
the  deceased  was  interested  against  his  estate  to  decrease  it, 
and  the  defendants,  William  A.  and  Joseph  K.  Sanford,  were 
interested  to  Increase  it  to  the  amount  of  the  $5,000  note 
claimed  by  the  widow.  It  seems  to  me  there  can  be  no 
doubt  that  the  referee  erred  in  rejecting  the  offer  in  ques- 
tion. 

In  ascertaining  the  interest  the  plaintiff  has  in  the  estate 
left  by  the  deceased,  the  case  is  to  be  regarded  as  though  the 
deceased  had  died  intestate,  instead  of  leaving  a  will.  (2  R. 
S.  65,  §  49.)  The  rule  for  ascertaining  the  rights  of  the  plain- 
tiff and  defendants  is  stated  in  Mitchell  v.  Blain  (5  Paige's 
Oh.  Eep.,  588),  and  I  need  not  here  state  it  again. 

The  allowance  of  costs  to  the  plaintiff  was  a  matter  within 
the  discretion  of  the  referee. 

Lansing — Vol.  V.        63 
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But  for  the  errors  of  the  referee  I  have  pointed  out,  die 
jodgment  in  the  action  should  be  reyersed  and  a  new  trill 
granted,  Qoats  to  abide  the  event. 

HiLLER,  P.  J.,  and  Pa^e9>  J-^  conoar. 

Kew  (rial  girai^ted.. 


Abvt  D.  Avert,  Respondent,  v.  Jacob  L.  Woodbbok, 

Appellant. 

(Gbnbral  Tbqm,  T^fSJi  J>EPAKnassn:^  Jaituabt,  1873.) 

Where  the  justice's  retarn,  on  appeal  to  the  County  Court,  stated  that  *'  the 
summons  was  personally  served,  the  2<Hh  day  of  Sfay,  1870,  on  defesd- 
ant,  by  W.  H.  Race,  constable.  Fees  ^25,'^'-EBidf  the  appellate  ooaxt 
might  infer  that  the  constable  so  returned. 

Whether,  on  such  an  appeal,  other  grounds  of  error  may  be  mged  bendei 
those  named  in  the  notice  of  appeal,  or  which  appear  from  the  retam  to 
have  been  raised  below,  qttere. 

Appeal  by  defendant  from  an  order  of  the  Couoty.  Qourt, 
affirming  a  judgment  below  in  fSs^vor  of  the  plaintiff. 

The  plaintiff,  Avery,  obtained  a  judgment  agaiast  the 
defendant,  Woodbeck,  before  G.  W.  Garrison,  Esq.,  a  justice 
of  the  peai3e  of   Greene  conn ty,.  for  thirty-five  dollars.. 

There  was  no  appearance  by  defendant,  Woodbepk,  in  tj» 
case  before  the  justice.  # 

The  defendant  appealed  from  the  judgment  before  the  jus- 
tice to  the  County  Court  of  Greene  county,  and  the  appeal 
was  heard,  and  the  judgment  affirmed  by  tlie  County  Court. 

The  defendant,  in  his  notice  of  appeal,  assigned  the  following 
as  the  only  grounds  of  error  upon  which  this  appeal  is  f  oand^ 
viz*: 

First,  the  said  justice  erroneously  allowed,  admitted  and 
received  immaterial,  irrelevant,  improper  and  illegal  testimonj 
and  evidence  offered  by  the  plaintiff  on  the  trial  of  the  said 
alleged  action.  Second,  that  the  sajid  proceedings  and  judg- 
ment, and  every  part  thereof,  is  against,  law,  and  against  the 
evidence  in  the  case.     Lastly,  that  this  appeal  is  taken  upon 
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questions  of  law  only,  and  defendant  claims  that  the  said 
judgment  should  have  been  a  judgment  against  the  plaintiff, 
and  in  favor  of  the  defendant,  of  no  cause  of  action,  with  five 
dollars  (or  thereabouts)  costs.  The  justice  made  the  following 
return  : 

"  In*  Justtob's  Court. 

Aevt  D.  Aveey  against  Jaoob  L.  Woodbeok. 

Summons  issued  May  16th,  1870,  and  returnable  May  27th, 
at  one  o'clock  in  the  afternoon,  at  my  house  in  Halcott. 
Summons  personally  served,  the  20th  day  of  May,  1870,  on 
defendant,  by  Wm.  H.  Kace,  constable.     Fees  $4.25 

1870,  May  27th,  at  two  o'clock  in  the  afternoon,  at  my 
house  in  Kalcott,  suit  called,  and  plaintiff  appears  in  person. 
Defendant  did  not  appear  in  person,  or  by  attorney. 

No  question  is  raised  on  the  argument  of  the  appeal,  that 
the  judgment  was  not  sustained  by  legal  evidence.  The  only 
question  urged  is,  that  jurisdiction  is  not  shown  to  have  been 
acquired  by  the  justice." 

J.  A.  Ghriswold^  for  the  appellant. 

W,  A.  Ten  B^oeckj  for  the  respondent. 

Present — ^Milleb,  P.  J.,  Pottkb  and  Pabkeb,  JJ. 

PoiTBB,  J.  First.  It  is  too  well  settled  to  admit  of  discussion, 
that,  where  the  return  of  the  justice  shows  that  he  had  not 
jurisdiction,  his  judgment  would  be  a  nullity.  No  authority 
can  be  cited  to  sustain  this  proposition.  This  proposition 
applies  to  all  inferior  jurisdictions.  2d.  Where  the  want  of 
jurisdiction-  is  made  a  ground  of  error,  and  notice  thereof  is 
given  to  the  justice,  calling  for  him  to  show  the  means  by 
which  he  acquired  jurisdiction,  the  &ilure  in*  the  i^um  to 
show  it,  would  doubtless  be  good  cause  to  reverse  his  jadg^ 
ment.  But  neither  of  these  cases  are  now  presented  for  our 
judgment  here,  but  quite  another,  which  will  be  hereafter 
stated.    3d.  And  it  may  equally  well  be  oonceded,  tliat  the 
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question  of  jurisdiction  can  always  be  raised  in  such  proceed- 
ings, collaterally  as  well  as  directly.  When  attacked  in  a 
collateral  proceeding,  it  may  be  sustained  by  other  evidence, 
notwithstanding  the  omission  of  the  record  to  show  it;  but 
when  attacked  directly,  as  it  may  be  under  our  system  of 
appeal,  it  cannot  be  sustained  by  other  evidence.  It  mnst 
stand  upon  the  record  alone.  In  that  case,  it  is  made  the 
duty  of  the  party  alleging  the  want  of  jurisdiction  to  state  it 
as  a  ground  of  error  in  his  notice  of  appeal,  so  that  it  may  be 
shown  by  the  return  whether  the  allegation  be  true;  were 
tills  not  so,  great  fraud  and  injustice  might  be  brought  into 
practice ;  the  party  appealing  might  mislead  and  deceive  his 
adversary  and  the  justice,  by  a  false  pretence  of  stating  errors 
that  did  not  exist,  and  surprise  the  party,  on  appeal,  by  argn- 
ing,  as  error,  a  point  he  had  not  complained  of,  and  which, 
perhaps,  might  have  been  met  and  answered,  had  it  been 
stated  in  the  notice.  It  does  not  comport  with  justice  and 
fair  dealing,  and  I  think  no  court  should  tolerate  a  practice 
susceptible  of  being  used  for  an  unfair  or  dishonest  purpose. 

In  the  case  before  us,  we  are  called  upon  to  decide :  First, 
whether  the  appellant,  by  his  proceeding,  has  not  either 
waived  the  question  of  jurisdiction  on  his  part  (which  he  had 
the  power  to  do),  or  whether  he  is  not  estopped  from  raising 
that  question  by  a  misleading  of  the  justice  as  to  the  particn- 
lars  in  which  he  desired  him  to  make  return.  To  determine 
this,  we  must  look  not  only  at  the  letter,  but  also  at  the  spirit 
and  intent  of  the  statute,  and  the  policy  of  the  practice 
intended  to  be  introduced  by  it 

And  first  of  the  statute :  The  353d  section  of  the  Code 
declares  that,  in  such  case,  the  appellant  shall,  within  twenty 
days  after  judgment,  serve  a  notice  of  appeal,  stating  the 
grounds  upon  which  the  appeal  is  founded.  What  is  the  use 
of  this  provision  ?  What  was  intended  by  it  ?  Does  it  mean 
nothing !  The  language  is  imperative.  Can  the  court  hold, 
notwithstanding  the  positive  language  of  this  specific  require- 
ment, that  it  is  useless;  that  the  court  can  reverse  for 
groundi^  not  stated,  as  well  as  upon  those  that  are  ?    That  it 
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is  a  nugatory  provision?  That  the  Supreme  Court  may 
reverse  or  afi&rm  the  judgment  upon  other  grounds  than  those 
complained  of,  even  though  the  complaining  party  has 
deceived  and  misled  the  justice  by  limiting  his  grounds  of 
complaint?  Jfon  co7i8tat  but  that  the  justice  would  have 
returned  all  the  facts  showing  complete  jurisdiction,  had  he 
been  requested,  or  had  such  a  ground  of  complaint  been  stated 
in  the  notice.  By  limiting  his  grounds  of  error  to  specific 
points,  he  impliedly  admits  he  has  no  other.  It  is  a  rale  that 
that  which  is  implied  in  a  statute  is  as  much  a  part  of  it  as 
what  is  expressed.  (See  United  States  v.  Bahbett,  1  Black, 
61 ;  Oelpecke  v.  City  of  Dubuque^  1  Wallace,  221.)  Another 
rule  is,  that  whatever  tends  to  render  an  act,  or  any  part  it, 
null  or  without  effect,  is  to  be  rejected;  so,  also,  of  every 
interpretation  that  leads  to  an  absurdity.  So,  too,  it  is  a  rule, 
that  every  expression  is  to  be  construed  so  as  to  give  some 
meaning  and  effect  to  it ;  and  the  ancient  maxim,  expressio 
uniu8  est  eosclusio  alterius^  is  applicable  here,  as  being  conso- 
nant to  reason.  Why  express  in  a  statute  language  conferring 
the  right,  and  giving  the  only  manner  of  bringing  an  appeal, 
that  the  notice  shall  state  the  grounds  of  appeal,  if  the  party 
bringing  it  may  disregard  those  grounds  of  express  require- 
ments, and  ask  reversal  of  the  judgment  on  other  grounds  ? 
Does  not  the  required  expression  exclude  all  other  ground  ? 
If  not,  what  is  the  possible  use  of  the  expression?  This  con- 
struction is  not  at  all  in  conflict  with  the  principle  that  juris- 
diction can  always  be  inquired  into.  It  is  entirely  consistent 
with  that  other  principle,  that  a  party  may  and  shall  be  held 
to  waive  jurisdiction  by  his  own  act,  and,  when  so  waived,  he 
will  be  held  estopped  from  inquiring  into  it.  K  the  issuing  of 
the  summons  did  not  of  itself  confer  jurisdiction,  or  if  the  con- 
stable had  failed  to  serve  it  as  required  by  statute,  still,  if  the 
party  had  appeared  on  its  return  and  put  in  an  answer,  or  had 
done  any  other  act,  which  asserted  or  admitted  jurisdiction, 
oould  he  afterward  be  heard  to  say  the  justice  acquired  none  ? 
And  this  not  because  the  justice  actually  had  it,  but  becaase 
the  party  had  done  an  act  that  waived  it.    Such  an  act  he  c^tn 
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perform  as  well  ^f ter  judgmu^t  bs  beforie.  He  «aa  ab  wdl 
waive  a  right  by  silanoe  aa  by  aetiofi.  It  is  a  lOAsim  that  lie 
who  remainfi  silent  wben  it  is  his  duty  to  speak,  shall  not  be 
heard  to  contradict  an  act  performed  by  reason  of  soch 
silence.  The  statute  made  it  his  duty  to  speak  out  the  enon 
he  complained  of;  and  he  should  not  afterward  be  pemiitted 
to  speak  again.  He  must  speak  his  complaint  wiithiu  tweatj 
days.  His  bringing  his  appeal  and  setting  forth  the  grounds, 
whicli  imply  the  admission  of  jurisdiction^  is,  I  think,  sndi  a 
waiver  of  that  objection ;  not  only  by  a  fair  construetioa  of 
the  provisions  of  the  statute,  but  upon  authcMity,  he  is 
excluded  from  raising  it.  He  has  done  a  wrong  by  disobej- 
ing  the  statute,  and  he  shall  not  take  advantage  of  it. 

Nor  are  we  prevented  from  looking  at  the  policy  of 
this  statute  provision,  or  the  consequences  of  holding  the 
want  of  jurisdiction.  In  such  a  case,  the  policy  is  clear  and 
plain,  that  the  party  claiming  to  be  aggrieved  should  make 
known  his -cause  of  grievance ;  and  he  was  compelled  speci- 
fically to  state  it.  This  imposed  no  hardship  on  him ;  this  was 
but  a  reasonable  requirement.  By  this,  he  apprides  his  ad7e^ 
sary  and  the  justice  of  tlie  precise  grounds  of  his  complaint 
These  grounds  they  were  bound  to  regard,  and  to  make 
return,  so  that  be  might  have  them  reviewed.  iN'or  is  it  any 
hardship  on  him  to  confine  him  to  the  points  only  upon 
which  he  complains.  His  expression  of  certain  specific 
grounds,  by  legal  construction  excludes  all  others.  No  doubt, 
this  statute  was  intended  to  simplify  proceedings ;  its  title  so 
declares.  Technicalities,  as  well  as  bad  faith,  should  be 
excluded.  The  consequences  of  holding  this  judgment  to  be 
void  for  want  of  jurisdiction  might  be  not  only  against  the 
truth,  but  against  the  truth  which  might  have  been  made  to 
appear  to  this  court  but  for  a  possible  device  of  the  appel- 
lant, which  his  notice  concealed,  and  by  which  the  justioe 
was  probably  misled. 

It  is  the  appellant's  fault  that  the  justioe  did  not  return 
and  show  whether  or  not  he  had  jurisdiction ;  and  he  should 
not  have  the  advantage  of  his  own  wrong,  perhaps  his  own 


1872.]  OF  THE  STATE  OF  KEW  YORK.  503 

Avery  v,  Woo<H)eck. 

fVaud.  The  return  of  tlie  justice  has  met  all  the  qaestions 
asked  for  in  the  notice.  It  is  as  fall  and  complete  upon  the 
facts  of  issuing  and  return  of  summons^  in  this  case,  as  in  the 
thousand  cases  now  pending  in  court,  and  returned  in  a 
manner  never  before  complained  of,  the  judgment  in  all 
which  cases  would  be  void,  with  all  the  consequences  result- 
ing, if  this  were  held  void. 

But  let  us  see  what  is  complained  of.  &ow  far  may  the 
court  review,  and  how  far  may  the  appellant  question  juris- 
diction? We  do  not  know  that  (r,  "W.  Garrison  was  a 
a  justice  of  the  peace,  except  that  it  is  implied  by  his  return, 
and  by  the  implied  admission  of  the  appellant,  by  his  notice 
of  appeal  directed  to  him  as  such,  and  also  the  fact  that  the 
notice  does  not  allege  this  to  be  a  ground  of  error.  We  do 
not  know  that  he  issued  a  summons  the  16th  May,  1870, 
returnable  27th  May,  at  one  o'clock  in  the  afternoon,  at  his 
house  in  Halcott,  except  from  his  return  as  such  justice,  and 
by  the  appellant's  implied  admission,  in  that  no  error  as  to  this 
is  stated  in  the  notice  of  appeal ;  and  we  only  know  that  the 
summons  was  personally  served  on  the  20th  day  of  May, 
1870,  oil  the  defendant,  by  William  H.  Race,  constable,  by 
the  same  authority ;  and  so  only,  that  on  the  27th  day  of 
May,  at  two  o'clock  in  the  afternoon,  at  the  house  of  the  justice 
in  Halcott,  the  suit  was  called ;  that  the  plaintiff  appeared 
and  the  defendant  did  not  appear.  If  because  in  no  one  of 
these  particulars  complaint  waa  made  in  the  notice  of  appeal, 
or  error  alleged,  are  we  to  hold  he  had  no  jurisdiction,  must 
the  justice  return  his  certificate  of  election,  as  well  as  that  of 
the  constable  I  Must  he  show  that  he  lived  in  the  town  ot 
Halcott  ?  Can  we  any  more  presume  these  than  that  the' 
donstable  served  the  simimons  as  stated  ?  All  these,  perhaps, 
might  havd  been  supplied,  had  the  notice  called  for  them. 
And  it  is  safer,  it  is  more  prudent,  more  consistent  with  the 
spirit  of  justice,  to  hold  in  this  case  that  these  particulars  wei*^ 
waived,  because  not  complained  of,  thati  to  declare  the 
judgment  void  because  they  do  not  appear.  It  is  fo^ 
the  appealing  party  to  show  the  error,   and    the  statute 
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has  provided  him  a  way  to  do  it,  which  he  has  omitted  to 
take. 

But  upon  authority,  besides  the  statutes,  I  think  we 
should  affirm  this  judgment.  The  notice  of  appeal  under 
this  statute  has  been  held  to  be  the  substitute  for  the 
afiBdavit  formerly  used  for  certiorari.  The  courts  would 
quash  a  certiorari  if  the  ground  of  error  did  not  appear  in 
the  affidavit  made  to  obtain  the  certiorari,  and  the  court 
would  never  examine  the  error  not  so  set  forth.  {People  v. 
Suffolk  Common  Pleas^  18  Wend.,  551.)  That  statute,  like 
this  in  question,  required  "  the  ground  upon  which  aUegaJtion 
of  error  was  founded  to  he  etatedP   (2  Sandf.  S.  C.  R.,  632.) 

But  this  appeal  statute  has  been  directly  and  expressly  pa^ed 
upon  at  a  General  Term  in  the  seventh  judicial  district,  in  a 
well  considered  opinion ;  in  Derby  v.  Haminon^  reported  in 
15  How,,  32,  etc. ;  in  Potter  v.  WhittakeVj  also  reported 
in  27  How.,  10,  at  a  General  Term  in  the  fourth  judicial  dis- 
trict, though  it  does  not  appear  whether  the  like  objection, 
as  to  jurisdiction,  was  taken  in  the  notice  of  appeal  in  that 
case.  It  was  taken  on  the  argument,  and  the  court  held 
that,  if  there  was  any  informality  in  the  process,  or  as  to 
the  constable  who  served  it,  it  lay  with  the  party  appealing 
to  make  it  appear.  This,  of  course,  he  could  do  by  making 
it  in  his  notice  of  grounds  of  appeal  in  the  proper  form,  and 
obtaining  a  return  showing  the  defect.  The  onus  to  show 
error  is  with  the  appealing  party.  It  is  claimed  that  the 
case  of  Cole  v.  Bell  (48  Barb.,  194,  third  district)  is  in  con- 
flict with  the  two  cases  last  above  cited  ;  but  it  is  not  so,  and 
is  clearly  distinguishable  from  them.  The  objection  to  juris- 
diction, in  that  case,  was  for  want  of  a  government  stamp  on 
the  summons.  This  objection  was  made  before  the  judice^ 
and  it  distinctly  appeared  in  the  return  of  the  justice,  and, 
as  appears  in  the  leading  opinion  of  Miller,  J.,  and  that  of 
HoGEBOOM,  J.,  the  question  was  there  whether  the  omission 
to  state  this  objection  in  the  notice  of  appeal  was  a  waiver 
of  the  objection,  wh^n^  in  fact^  the  objection  did  appear  hy 
the  return  to  have  been  taken  before  the  justice.    Hogeboom, 
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J.,  says  that,  in  that  difitrict,  it  had  been  suppoaed  the  appel- 
lant was  not  limited  to  the  grounds  set  forth  in  the  notice  of 
appeal,  provided  other  tenable  dtjectione  distinctly  appeared 
in  the  proceedings  before  the  just/ice^  such,  especially,  as  were 
capable  of  being  obviated.  The  dictum  of  Milleb,  J.,  is  not 
to  the  contrary,  and  Ingalls,  J.,  who  also  concurred  in  the 
result,  does  not  express  an  opinion  as  to  the  grounds  on  which 
he  voted,  and  the  case  was  decided  upon  other  grounds  than 
that.  So,  too,  the  case  in  the  sixth  district,  of  Forma/n  v. 
Forman  (17  How.,  255)  is  cited  as  authority  for  the  appellant 
but  the  question  of  jurisdition  in  that  case  does  not  arise  at 
all,  nor  was  it  decided  in  that  case.  It  is  there  held,  only, 
that  where  the  notice  states  only  a  single  ground  on  which 
the  appeal  is  founded,  it  confers  jurisdiction  on  the  County 
Court  to  examine  the  whole  case  set  forth  in  the  justices 
return^  to  see  if  any  error  has  been  committed  for  which  the 
judgment  ought  to  be  reversed.  It  is  silent  as  to  errors  thai, 
do  not  appear  in  tiie  return.  It  does  not  appear  to  have 
been  necessary  to  refer  to  the  question  of  jurisdiction  at  all 
in  that  case,  because  the  ground  upon  which  the  judgment 
was  reversed,  did  appear  in  the  notice  of  appeal,  and  also  in 
the  justice's  return.  The  remark  cited,  at  best,  was  obiter. 
But  in  Bv^h  V.  Denniston  (14  How.,  310),  at  a  General  Term, 
held  by  T.  E.  Strong,  Welles  and  Smith,  J  J.,  they  say :  "  We 
have  held,  that  where  the  notice  of  appeal  is  returned,  and 
in  the  case,  so  th^t  we  can  see  what  the  alleged  errors  were, 
we  will  disregard  any  that  were  not  fairly  stated  in  the 
noUce.^^  In  Barber  v.  Winslow  (12  Wend.,  102)  it  is  held 
that  the  statement  or  recital,  in  a  record  of  an  inferior  court 
or  tribunal,  of  facts  constituting  jurisdiction,  may  be  received 
as  prima  facie  evidence  of  such  fS^sts. 

I  have  thus  reviewed  all  the  cases  that  bear  directly  upon 
the  question  that  arises  in  this  case,  and  at  more  length  than 
the  case  would  otherwise  seem  to  require,  and  for  the  reason 
that  the  question  becomes  important  in  its  consequences  upon 
the  unnumbered  cases  now  still  depending.  The  weight  of 
the  authorities  cited,  independently  of  the  statute,  is  in  favox 

Laksino — ^VoL.  V.        64 
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ci  the  constructicm  I  have  tried  to  give  it.  Three  of  theni 
are  cases  m  which  the  point  has  been  directly  passed  upon; 
and  others  too — one  in  the  third,  and  the  one  in  the  sixth 
district — were  not  decided  upon  the  point  presented  here ;  and 
in  all  that  is  said  in  them,  claimed  to  be  in  conflict^  the 
remarks  were  obiter^  It  is  important  that  this  qnestion 
shonld  be  settled  in  this  or  in  the  highest  court.  Mj  oon- 
olusioa  is,  therefore,  that  the  judgment  of  the  County  Court 
should  be  affirmed  with  costs. 

MiLLBB,  p.  J.  I  do  not  concur  with  the  views  expressed  in 
the  foregoing  opinion  as  to  the  construction  to  be  placed  upoa 
section  353  of  the  Code ;  and  upon  authority  and  principle  I 
think  that  other  grounds,  besides  those  named  in  the  notice 
of  appeal,  can  be  urged  upon  the  argument  of  the  appeal.  I 
am  inclined  to  think,  however,  that  the  judgment  can  be 
upheld  upon  the  authority  of  PcUer  v.  WMttaiker  (27  How., 
10),  which  holds  that,  when  the  return  by  fair  intendment 
shows  that  all  jurisdictional  st^  necessary  to  the  validity  of 
the  judgment  were  taken,  &c.,  no  presumption  of  error  will 
be  indulged  against  its  regularity.  The  return  in  the  case 
cited  and  the  one  at  bar,  are  very  much  alike,  and  up<m  this 
authority  I  am  inclined  to  affirm  tiie  judgment.  % 

Pajkkbb,  J.  I  concur  in  the  affirmance  of  the  judgment, 
upon  the  ground  stated  by  Judge  Millbb. 

The  statement  by  the  justice  in  his  return,  that  the  sum- 
mons was  ^'  personally  served  the  30th  day  of  May,  ISTOi  on 
defendant,  by  William  H.  Race,  constable ;  fees,  $4.25,"  con- 
tains facts  from  which  the  appellate  court  may  fairly  infer  that 
so  the  constable  returned.  Ko  doubt  a  jurisdictional  fuat  may 
be  inferred  from  other  &cts,  and  the  reasonable  intendment 
in  this  case  is,  that  the  justice  derived  his  knowledge  of  the 
{acts  BO  stated  by  him  in  the  ordinary  and  legitimate  way. 

Judgment  affirmed. 
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John  C.  Tinnet,  Bespondent^  v.  The  New  Jebset  Steamboat 

CioMPAinr,  Appellant. 

(Gran&iiAL  Teru,  Thtrd  Depasticekt,  Jaktjabt,  1872.) 

On  the  trial  of  an  action  for  damages,  on  account  of  iojuries  received  fhxn 
the  falling  of  an  upper  berth  upon  the  phuntiff,  while  sleeping  as  a  pas- 
senger on  the  defendant's  boat,  in  the  berth  beneath,  the  pluntiff 
objected  to  Um  defendant's  rfiowing  by  its  agent,  w^o  testified  to  an 
^quaintance  with  the  oonstroctlon  of  the  berths  of  steamboats,  that 
the  berth  in  question  was  properly  constructed.— £Ea2(f,  that  the  eTidence 
should  have  been  received. 

And  where  the  question  was  as  to  the  effect  of  the  injuries  to  the  plaintiff's 
sight,  and  the  defendant  requested  a  diarge,  that  '*  considering  the 
extraordinary  character  of  the  ii^juries  alleged  in  this  case,  and  the  great 
difficulty  attendant  upon  their  proper  investigation,  great  weight  should 
be  given  by  the  juiy  to  the  opinion  of  scientific  witnesses,  accustomed 
to  investigate  the  causes  and  effects  of  the  injuries  to  the  eye,  and  a  distinc- 
tion should  be  made  in  favor  of  the  opinion  of  those  accustomed  to  use 
the  most  perfect  instruments  and  processes,  and  who  are  acquainted 
with  the  most  recent  discoveries  of  science,  and  most  improved  methods 
of  treatment  and  investigation," — EM,  that  the  chaige  was  proper  and 
should  have  been  made. 

BMy  further,  where  the  injuries  (if  any)  were  shown  to  be  merdy  tempo- 
rary loss  of  si^t,  that  a  verdict  of  (5,000,  was  ezoessive. 

This  was  an  appeal  hj  the  defendant  from  a  jndgment 
entered  npon  the  verdict  of  a  jnry  in  favor  of  the  plaintiff, 
and  from  an  order  denying  a  motion  for  a  new  trial. 

Tlie  plaintiff  sued  the  New  Jersey  Steamboat  Oompany, 
claiming  damages  for  injuries  received,  as  a  passenger  on  one 
of  its  night  boats,  the  steamboat  '^  Dean  Bichmond." 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show 
that  he  had  taken  his  passage  and  secured  a  berth  on  the 
"  Richmond,"  for  the  trip  from  New  York  to  Albany,  on  the 
night  of  April  21, 1867 ;  that  while  sleeping  in  the  berth, 
which  was  an  under  berth,  that  above  being  occupied  by  a 
stranger,  and  on  the  touching  of  the  boat  at  the  dock  in 
Albany,  the  latter  berth  was  warped  from  its  stays  and  gave 
way,  coming  down  on  him  and  causing  severe  bruises  to  his 
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head  and  left  eye,  and  it  was  claimed  that  permanent  injuries 
had  resulted  to  the  plaintiff's  eyesight,  after  the  healing  of 
the  bruises.  To  the  fact  that  the  powere  of  vision  were  greatly 
impaired,  the  plaintiff  positively  testified ;  and  he  proved,  by 
the  physician  who  attended  him  for  the  injuries,  that  he  had 
been  severely  bruised  about  the  forehead  and  cheek,  and  in 
the  region  of  the  left  eye,  and  so  as  to  cause  the  eye  to  close 
and  to  become  congested  with  blood ;  that  the  bruises  were 
healed,  and  the  inflamation  and  congestion  passed  off,  when 
the  plaintiff  began  to  complain  of  other  difficulties,  and  was 
recommended  by  the  witness  to  consult  an  oculist,  which  he 
did.  This  witness  testified,  however,  that  he  was  not  a  spe- 
cialist in  regard  to  diseases  of  the  eye,  and  not  able  to  make 
use  of  the  ophthalmoscope  and  stereoscope. 

The  defendant  called  the  oculist  who  had  been  consulted 
by  the  plaintiff,  and  proved  him  to  be  specially  conversant 
with  the  treatment  of  diseases  and  affections  of  the  eye,  and 
capable  of  making  use  of  the  ophthalmoscope,  and  all  other 
instruments  in  use  in  that  branch  of  practice,  and  his  testi- 
mony tended  to  show  that  there  was  no  defectiveness  of  sight 
in  the  plaintiff's  case.  This  testimony  was  based  upon  experi- 
ments made  with  the  ophthalmoscope,  and  other  instruments 
for  testing  the  power  and  amount  of  vision,  and  the  experi- 
ments were  explained  in  detail  by  the  witness,  and  the  defend- 
ant requested,  among  other  things,  that  the  court  should 
charge  as  follows,  viz. : 

"  Twelfth.  Considering  the  extraordinary  character  of  the 
injuries  alleged  in  this  case,  and  the  great  difficulty  attend- 
ant upon  their  proper  investigation,  great  weight  should  be 
given  by  the  jury  to  the  opinion  of  scientific  witnesses,  accus- 
tomed to  investigate  the  causes  and  effects  of  injuries  to  the 
eye,  and  a  distinction  should  be  made  in  favor  of  the  opinion 
of  those  accustomed  to  use  the  most  perfect  instruments  and 
processes,  and  who  are  acquainted  with  the  most  recent  dis- 
coveries of  science  and  most  improved  methods  of  treatment 
and  investigation." 

To  which  the  court  replied :   ^^  That  is  all  a  question  for 
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you.  I  shall  not  charge  you  anj  such  thing.  It  is  not  the 
business  of  the  court  to  settle  the  weight  of  the  evidence.'' 
To  this  refusal  defendants  excepted. 

The  defendant  also  called  a  witness,  who  testified  that 
he  was  a  manufacturer  of  furniture,  dealer  in  beds,  cots,  etc., 
and  had  examined  the  construction  of  the  berths  of  the  Dean 
Bichmond,  after  the  alleged  accident,  and  who  described 
their  mode  of  construction.  He  was  not,  however,  upon  the 
defendant's  objection,  permitted  to  give  an  opinion  as  to 
whether  they  were  safely  constructed  or  not.  The  defendant 
then  called  one  Dumont,  whose  examination  was  as  follows, 
viz.: 

"  Robert  S.  Dumont,  called  for  defendant,  and  duly  sworn, 
testified :  I  am,  and  have  been  for  sixteen  years,  general  agent 
of  the  defendant.  My  business  lies  at  Albany,  about  the 
State,  and  sometimes  in  New  York.  I  make  my  quarters 
here  at  the  ofiice.  I  know  the  Richmond,  and  have  since  she 
came  out. 

^^  Q.  Has  there  been  any  change,  since  she  came  out,  in  the 
plan  or  construction  of  her  berths  ?  A.  No ;  I  think  not. 
I  am  pretty  generally  acquainted  with  all  the  important 
changes  made  in  the  boats  or  business  of  the  defendant.  I 
have  no  knowledge  of  any  such  change.  I  have  been  engaged 
in  the  transportation  business  ever  since  I  was  a  boy ;  in  this 
business  fifteen  or  sixteen  years. 

"  Q.  Are  you  acquainted  with  the  construction  of  berths  of 
steamboats  generally  ?    A.  Somewhat ;  yes. 

"  Q.  Were  the  berths  on  the  Richmond  constructed  in  the 
most  approved  manner  of  the  best  steamboats  built  about 
their  time  and  since  ? 

"  (Plaintiff  objects  that  the  witness  is  not  competent.  Objec- 
tion sustained,  and  defendant  excepts.) 

^^  Cross-examination :  I  have  not  been  present  and  knowing 
to  every  change,  alteration  and  repair  which  may  have  been 
made  to  the  Richmond. 

^'  Q.  Your  acquaintance  and  knowledge  is  confined  to  any 
general  change  in  the  boat  or  her  construction,  applicable  to 
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the  wliole  boat,  is  it  not  ?    A.  Yea ;  I  think  if  there  had  been 
anj  material  change  I  shoald  have  been  airare  of  it" 

Also,  one  Ilarcoart,  who  testified  as  follows : 

^  John  W.  Hareonrt,  called  by  defendant,  and  dolj  sworn, 
testified :  I  am  the  general  managing  agent  of  tibe  defendant 
at  this  end  of  the  line,  and  have  been  for  many  years— 
aboot  twenty  or  more — and  previoiifl  to  diat  I  was  with  the 
defendant  sixteen  years.  I  was  somewhat  acqoainted  witk 
the  constmiction  of  defendant's  boats,  at  the  time  they  were 
being  built,  the  Kidimond  among  them*  I  think  tiiere  )m 
been  no  change  in  the  constmction  of  berths  on  the  Richmond 
since  1867.  I  am  generally  acquainted  with  all  important 
changes  made  upon  tlie  boats,  or  with  the  boats.  I  travel 
vpon  the  boats  frequently* 

^  Q.  To  your  knowledge,  there  has  been  no^  change  in  tbi 
construction  of  berths  since  1867,  npoa  the.  Biohmond  2  i. 
ISoy  not  any. 

^  Q.  Are  you  acquainted  with  the  construction  of  steamboala 
generally  t  Have  you  seen  them  in  the  prooese.  of  oonBtm^ 
tion  t  A.  I  have  Been  some  of  it,  1  have  seen  the  manner 
in  which  berths  are  put  into  boats — in.  other  buat&. 

^^  Qk  Were,  thasc  berths  constructed  in  the  usual  manner  upon 
the  best  boats  built,  about  the  time  tiiese  boats  were  boilt! 

^(Plaintiff  objects ;  excluded.    Defendant  exoepta.) 

^^  Cross-examination :  I  reside  in  Albany..  The  business  that 
r  have  done  for  the  defendant  has  been  transacted  principallj 
in  Albany.  The  repairs,  alterations  and  changes  made  in 
these  boats  have  been  done  in  New  York." 

The  testimony  here  closed,  and  defendant  renewed  a  motion* 
for  nonsuit,  upon  grounds  previously  stated;  The  conrt 
denied  the  motion  and  defendant  excepted. 

W..  P.  PreniUoe  and «/!  SL  Reynolde^  for  the  appellant 

MUea  Beachj  for  the  respondent. 

Present — Millkb,  P.  J.,  Poitbb  and  Faxssb^  JJi 
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By  the  C!oi7bt.  W^  think  that  the  judge  erred  upon  the 
trial  in  tlie  rejection  of  evidence  offered  to  prove,  by  the 
witnesses  Dumont  and  Harconrt^  the  manner  in  which  the 
berths  of  the  steamer  were  coustmcted.  The  testimony  was 
material  and  bore  npou  the  question  of  the  defendant's  negli- 
gence, and  the  witnesses,  from  their  knowledge  and  experience, 
were  competent  to  testify  on  the  subject. 

The  court  committed  an  error  in  refusing  to  charge  the 
twelfth  request  made  by  the  counsel  for  the  defendant  The 
proposition  there  laid  down  was  correct,  and  should  have  been 
presented  to  the  jury. 

There  was  also  error  in  refusing  the  motion  for  a  new  trial 
upon  the  minutes,  upon  the  ground  that  the  damages  were 
excessive.  The  amount  of  the  verdict  was  large,  and  not 
commensurable  with  the  character  of  the  injury,  which  was 
merely  a  temporary  loss  of  sight,  if  any.  It  evinces  that  the 
jury  must  have  been  misled  or  prejudiced,  and  presents  a.case 
for  the  interference  of  the  court  for  that  reason.  As  the 
grounds  stated  are  suiBcient  to  authorize  a  new  trial,  it  is  not 
important  to  examine  the  other  questions  raised. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Judgment  accordingly. 


MiRAimA  L.  Allen,  Appellant,  v.  Haevet  "W.  Brown,  Sheriff, 

&c.,  and  Oblo  0.  Underwood,  Respondent.  |_84h  we\ 

(Qbnsral  Tbbm,  Thibd  Dktabthbnt,  Mabch,  1872.) 

rhe  expenses  of  an  unsnccesshil  motion  to  set  aside  an  injunction  cannot 
be  recovered  upon  an  undertaking  under  section  222  of  the  Ck)de, 
although  the  court  afterward  decide  that  the  defendant  was  not  entitled 
to  the  ii\iunction. 

Costs  or  counsel  fees,  or  other  expenses  of  defending  an  Mtion  in  which  a 
preliminary  injunction  has  been  granted,  where  there  is  nothing  to  show 
that  the  injunction  rendered  the  trial  of  the  action  more  difficult,  or  that 
the  injunction  increased  the  costs  or  expense  of  the  defenoe,  are  not 
damngps  "  sustained  by  reason  of  the  ii^unction." 
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This  action  was  tried  at  a  Special  Tenn  in  Otsego  county, 
wliere  the  complaint  was  dismissed  with  costs. 

The  relief  and  judgment  demanded  in  the  complaint  were 
that  the  defendants  be  perpetually  enjoined  from  removing 
the  plaintiff  from  the  farm  described  in  the  complaint,  and 
from  executing  a  writ  of  assistance  to  put  the  defendant, 
Underwood,  into  the  possession  of  the  farm,  or  from  interfer- 
ing in  any  way  with  the  plaintiff's  possession,  and  that  tke 
plaintiff  he  adjudged  lawfully  possessed  of  thefarm^  &c. 
The  complaint  also  contained  a  prayer  for  a  temporary  in  June 
tion.  The  title  to  the  farm  and  right  to  the  possession  thereof 
were  tried  in  the  action. 

An  injunction  was  granted  upon  the  complaint  in  the 
action  and  an  affidavit  of  one  Sherman,  restraining  the  defend- 
ants from  doing  certain  acts  until  the  further  order  of  the 
court,  as  recited  in  the  undertaking  given  for  the  injunction. 

The  undertaking  was  executed  by  Robert  T.  Sherman 
alone,  as  surety  for  the  plaintiff.  It  recited  that  the  plaintiff 
was  about  to  apply  for  an  injunction  restraining  the  defend 
ants  from  dispossessing  the  plaintiff  of  a  lot  of  land  (&rm) 
therein  described,  "  or  in  any  way  interfering  with  her  pos- 
session of  said  premises.'' 

By  the  terms  of  the  undertaking  Sherman  undertook  that 
the  plaintiff  would  pay  to  the  defendants,  "or  either  of 
them,"  such  damages,  not  exceeding  $600,  as  they  or  either 
of  them  might  sustain  "by  reason  of  the  injunction,"  if  the 
court  should  "  finally  decide  "  that  the  said  plaintiff  was  not 
entitled  thereto.  It  contained  a  consent  that  such  damages 
might  "  be  assessed  by  a  referee  or  otherwise."  The  defend- 
ants made  a  motion  at  a  Special  Term  for  an  order  vacating 
the  injunction,  which  was  denied. 

The  court  subsequently,  at  the  Special  Term,  heard  the 
evidence  upon  the  issues  of  fact  joined  in  the  action,  and 
then  dismissed  the  complaint  with  costs.  Judgment  was 
thereupon  entered  against  the  plaintiff  in  favor  of  the 
defendants  for  costs. 

Afterward  a  referee  was  appointed  to  ascertain  the  damages 
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the  defendants  had  sustained  "  by  reason  of  the  injanction." 
The  referee  reported  that  the  amount  of  such  damages  was 
$572,  and  he  stated  the  items  thereof. 

The  report  was  confirmed  at  the  Madison  Special  Term,  in 
December,  1871,  at  $572,  with  ten  dollars  costs  of  the  motion 
to  confii-m  it;  and  leave  was  granted  to  the  defendants,  in 
and  by  the  same  order,  to  bring  an  action  on  the  undertaking 
given  for  the  injunction. 

Sherman  (the  surety  for  the  plaintiff)  had  notice,  and 
attended  in  person  or  by  counsel  before  the  referee.  He  and 
the  plaintiff  have  appealed  from  the  order  confirming  the 
report  of  the  referee  to  the  General  Term  of  this  court. 

Marcus  T,  Hun^  for  the  plaintiff  and  surety. 

Samuel  A,  JSowen^  for  the  defendants. 

Present — ^Milleb,  P.  J. ;  Pottes  and  Baloom,  JJ. 

By  the  Court — Baloom,  J.  The  undertaking  of  the  plain- 
tiff's  surety  upon  the  injunction  was,  that  he  would  pay  to 
the  defendants,  or  either  of  them,  such  damages  not  exceed- 
ing $600  as  they  or  either  of  them  might  sustain  '^  by  reason 
of  the  injunction,"  if  the  court  should  finally  decide  that  the 
plaintiff  was  not  entitled  thereto.  It  was  given  pursuant  to 
section  222  of  the  Code,  and  the  defendants'  damages  have 
been  ascertained  by  a  reference,  as  prescribed  in  that  section. 
We  have  consented  to  determine  whether  the  referee  com- 
mitted any  errors  in  ascertaining  such  damages,  notwith- 
standing the  irregular  manner  in  which  the  plaintiff  and  her 
surety  raised  their  objections  and  exceptions  taken  before 
the  referee,  when  his  report  was  confirmed  at  the  Special  Term. 

There  can  be  no  doubt  that  the  defendant.  Underwood,  was 
properly  allowed  $185  for  the  crops  on  the  farm,  which  he 
was  prevented  from  harvesting  by  reason  of  the  injunction. 
(Hilliard  on  Injunctions,  2d  ed.,  81 ;  Edwards  v.  JEdwardSj 
81  lU.,  474.) 

Lanhing — Vol.  V.  65 
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The  referee  correctly  allowed  the  defendants  ten  doll&n, 
costs  of  the  motion  for  his  appointment;  also  two  doUan 
expenses  of  serving  the  notice  or  summons  on  the  Boretr 
ii}>on  the  in j  emotion,  and  also  twentj-five  dollars  for  his  own 
services  in  ascertaining  the  defendants'  damages.  ^See  18  Abb., 
307,  334.) 

Tlie  defendants'  motion  before  the  trial  of  the  action'on  the 
merits,  for  an  order  vacating  the  injunction,  was  denied.  The 
referee  correctly  refused  to  allow  the  defendants  any  costs  oi 
eonnsel  fees  on  that  motion,  for  the  reason  that  the  expenses 
of  an  nnsnccessfiil  motion  to  set  aside  an  injunction  cannotbe 
recovered,  though  the  court  afterward  decides  that  the  plain- 
tiff was  not  entitled  to  the  injunction.  {Childs  v.  ZyoM,  3 
Robertson's  Reps.,  704:.) 

In  the  final  judgment,  dismissing  the  plaintiff's  complaint 
in  the  action,  the  defendant.  Brown,  reooverd  $100.99  costs, 
and  the  defendant.  Underwood,,  recovered  $72.78  costs.  The 
releree  allowed  both  of  those  sums  of  costs  against  the 
surety  upon  the  injunction,  and  also  counsel  fees,  so  the  sum 
awarded  to  Brown  was  $200,  and  the  sum  allowed  Underwood 
was  $160. 

All  the  damages  that  the  plaintiff's  surety  undertook  to  pay 
to  the  defendants  were  such  as  they,  or  either  of  them,  might 
sustain  "  by  reason  of  the  injunction,  if  the  court  should  finally 
decide  that  the  plaintiff  was  not  entitled  thereto."  (Code,§ 
222.) 

It  is  probable  that  the  action  would  have  been  tried  on  the 
merits  thereof,  if  no  injunction  had  l)een  granted  therein ;  and 
no  facts  were  proved  before  the  referee  to  show  that  the 
injunction  rendered  the  trial  of  the  action  any  more  difficult 
than  it  otherwise  would  have  been,  or  that  the  injunction 
increased  the  costs  or  expenses  of  the  defence  of  the  action. 
It  cannot,  therefore,  be  said  that  the  costs  or  counsel  fees,  or 
other  expenses  of  defending  the  action,  were  damages  sns- 
tained  by  the  defendants  by  reason  of  the  injunction. 

This  case  is  like  Strong  v  Deforest  (15  Abbott's  Rep.,  427), 
wlicre  the  dissolution  of  the  injunction  followed  from  the 
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dismissal  of  the  complaint.  Justice  Sutherland  held,  in  that 
oase,  that  damages  by  reason  of  an  injunction  do  not  include 
the  defendant's  general  counsel  fees  in  the  cause. 

The  case  of  Corcoran  v.  Judson  (24  N.  Y.  Rep.,  106)  dif- 
fers from  this.  That  was  not  an  action  on  a  bond  or  under- 
taking given  upon  an  injunction. 

The  case  of  Taacks  v.  Schmidt  (18  Abbott's  Rep.,  307) 
was  decided  at  a  Special  Term,  and  it  is  possible  that  all  the 
costs,  included  in  the  judgment  dismissing  the  complaint  in 
that  case,  were  made  by  reason  of  the  injunction  granted  in 
ir.  But  if  it  cannot  be  distinguished  from  this  case,  I  am  of 
the  opinion  we  ought  to  overrule  it,  and  hold  that  the  defend- 
ants should  have  such  damages  only  as  they  have  sustained 
"  by  reason  of  the  injunction  "  granted  against  them. 

In  Wilde  v.  Jod  (16  How.  Pr.  Rep.,  320)  the  plaintiff  gave 
his  own  undertaking  upon  obtaining  the  injunction,  and  the 
case  does  not  show  that  the  undertaking  was  signed  by  a 
surety.  It  is  not  an  authority,  therefore,  for  sustaining  the 
decision  of  the  referee  in  this  action,  allowing  the  costs  in  the 
judgment  or  general  counsel  fees  against  the  surety  of 
the  plaintiff  upon  the  injunction. 

My  conclusion  is  that  the  referee  erred  in  allowing  the 
defendants,  as  damages  by  reason  of  the  injunction,  the  two 
sums  of  costs  and  counsel  fees,  amounting  to  $350.  If  this 
conclusion  is  correct,  the  order  confirming  the  report  of  the 
referee  should  be  reversed,  and  an  order  entered  fixing  the 
amount  of  the  defendants'  damages,  sustained  by  reason  of  the 
injunction,  at  the  sum  of  $222,  and  confirming  the  report  of  the 
referee  for  that  amount  of  damages;  and  leave  should  be 
granted  to  the  defendants  to  bring  an  action  on  the  under^ 
taking,  twenty  days  after  notice  of  this  order,  to  recover  the 
sum  of  $222  damages.  There  are  sufficient  reasons  for  not 
granting  costs  of  the  motion  to  confirm  the  report  of  the 
referee  at  the  Special  Term,  or  costs  of  the  appeal  here,  to 
either  party. 

Ordered  accordingly. 
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James  D.   Mott,  Appellant,  v.  Gilbert  Y.  Lansino, 

Respondent. 

(General  Teem,  Third  Defartmekt,  March,  1872.) 

The  Supreme  Court  may  allow  an  amendment  to  a  notice  of  appeal  to  the 
Court  of  Appeals  from  an  order  granting  a  new  trial,  where  the  time  for 
appealing  has  expired,  by  inserting  therein,  nunc  pro  tune,  an  assent  that 
"  if  the  order  be  affirmed  judgment  absolute  may  be  rendered  agamst 
the  appellant"  (Code,  §  11,  sub.  2),  where  the  notice  has  been  given  m 
good  fiiith  and  the  omission  was  through  mistake. 

The  plaintiff  obtained  a  verdict  in  this  action,  which,  on 
motion  of  the  defendant  upon  a  bill  of  exceptions,  this  conrt 
at  a  General  Term  set  aside,  and  granted  a  new  trial  in  the 
action,  costs  to  abide  the  event. 

The  plaintiff  filed  an  undertaking  and  notice  of  appeal 
from  the  order,  granting  a  new  trial,  to  the  Court  of  Appeals, 
and  served  the  same  on  the  defendant's  attorney.  But  bj 
mistake  the  plaintiff's  attorney  omitted  to  insert  in  the 
notice  of  appeal  '^  an  assent  on  the  part  of  the  appellant  that 
if  the  order  be  aflSrmed,  judgment  absolute  shall  be  rendered 
against  the  appellant."    (See  Code,  §  11,  sub.  2.) 

The  plaintiff  made  a  motion  at  the  Bensselaer  Special 
Term,  in  January,  1872,  for  leave  to  amend  his  notice  of 
appeal  by  inserting  therein  the  above  mentioned  assent, 
required  by  section  11  of  the  Code,  and  allowing  the  plaintiff 
to  file  such  amended  notice,  nuno  pro  tune,  as  of  the  time  of 
filing  the  original  notice  of  appeal. 

That  motion  was  denied  with  ten  dollars  costs,  "  upon  tlie 
ground  that  the  court  has  not  the  power  to  grant  such 
amendment,  as  it  would  in  effect  enlarge  or  extend  the  time 
of  appeal." 

The  plaintiff  appealed  from  the  order  denying  such  motion 
to  the  General  Term  of  this  court. 

^.  jF.  BuUard'j  for  the  appellant. 

J.  W.  HiUj  for  the  respondents. 

Present — ^Miller,  P..  J.,  Pottkb  and  Balcoh,  JJ. 
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By  the  Court — ^Baloom,  J.  It  is  provided  by  subdivision 
2  of  section  11  of  the  Code,  that  "  no  appeal  to  the  Court  of 
Appeals,  from  an  order  granting  a  new  trial  on  a  case  made, 
or  bill  of  exceptions,  shall  be  effectual  for  any  purpose,  unless 
the  notice  of  appeal  contain  an  assent  on  the  pai*t  of  the 
appellant,  that,  if  the  order  be  affirmed,  judgment  absolute 
shall  be  rendered  against  the  appellant."  It  is  also  provided 
by  section  327  of  the  Code,  "When  a  party  shall  give,  in 
good  faith,  notice  of  appeal  from  a  judgment  or  order,**  and 
shall  omit,  through  mistake,  to  do  any  other  act  necessary  to 
perfect  the  appeal  or  to  stay  proceedings,  the  court  may  per- 
mit an  amendment  on  such  terms  as  may  be  just."  And  by 
section  174  of  the  Code,  acts  may  be  allowed  to  be  done  after 
the  time  limited  by  the  Code  ;  and  the  court  "  may  supply  an 
omission  in  any  proceeding;  and  whenever  any  proceeding 
taken  by  a  party  fails  to  conform  in  any  respect  to  the  pro- 
visions of  this  Code,  the  court  may,  in  like  manner  and  upon 
like  terms,  permit  an  amendment  of  such  proceeding,  so  as  to 
make  it  conformable  thereto." 

The  affidavits  on  the  part  of  the  plaintiff  show  that  the 
notice  of  appeal  was  given  in  good  faith,  and  that  the  omis- 
sion therein  was  through  n[iistake. 

In  Sherman  v.  WdU  (14  How.  Pr.  Bep.,  522),  this  court, 

at  a  General  Term  in  New  York  city,  held,  if  a  party  has 

appealed  in  time  and  given  an  informal  notice  of  it,  the  court 

may  allow  him  to  amend  his  notice,  nunc  jpro  tunc?^    (See 

Wood  V.  Kdly,  2  Hilton's  Eeps.,  334.) 

We  are  aware  of  the  decisions  that  no  amendment  can  be 
allowed  to  a  notice  of  appeal,  the  effect  of  which  is  to  extend 
the  time  of  giving  such  notice;  but  we  are  of  the 
opinion  that  we  shall  not  extend  the  time  for  giving  notice 
of  appeal,  in  this  case,  by  allowing  the  plaintiff  to  amend  his 
notice  of  appeal.  That  notice  was  given  within  the  time 
limited  by  the  Code  for  appealing  in  such  a  case.  Now,  by 
allowing  the  plaintiff  to  amend  it,  we  shall  only  permit  him 
to  supply  an  omission  in  it,  or  do  an  act  which  he  omitted  to 
do  through  mistake,  to  make  his  appeal  perfect  and  effectual. 
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If  we  do  tbie,  it  will  be  in  accordance  witb  tbe  spirit  and 
meaning  of  sectione  174  and  827  of  tbe  Code ;  and,  in  our 
judgment,  it  will  be  ia  fiirtheranee  of  justice  and  in  con- 
formitj  witb  nomerous  decisions  of  tbis  court  and  of  the 
Court  of  Appeals,  allowing  amendments  and  sappljing 
omissions  in  pleadings  and  proceedings  in  different  actions. 

Tbe  justice  at  tlie  Special  Term  did  not  exercise  any  <&- 
oretion  in  refusing  to  allow  tlie  amendment  proposed  by  tbe 
plaintiff;  but  denied  tbe  motion  for  leave  to  amend  tbe 
notice  '^  upon  tbe  ground  tbat  tbe  court  bas  not  tbe  power  to 
grant  sucb  amendment,  as  (in  bis  opinion)  it  would  in  effect 
enlarge  or  extend  tbe  time  of  appeal.'' 

Now,  as  be  eiTed  in  refusing  to  exercise  any  discretion  on 
the  question,  and  did  not  refuse  to  allow  the  proposed  amend- 
ment on  tbe  ground  tbat  its  allowance  would  not  be  in 
furtlierance  of  justice,  an  appeal  lies  from  his  dedsion  to  tbe 
General  Term  of  this  court. 

For  these  reasons  tbe  order  appealed  from  sbonld  be 
reversed,  and  the  plaintiff 's  motion  should  be  granted,  tSkm- 
ing  him  to  amend  his  notice  of  appeal,  nune  jpro  twMy  in 
conformity  witb  his  notice  of  motion  for  feave  to  amend 
it.  But,  as  the  plaintiff  is  asking  for  a  favor  resting  in  tbe 
discretion  of  tbe  court,  he  should  pay  ten  dollars  costs  of  hia 
motion  at  the  Special  Term  of  the  court. 

Ordered  accordingly 
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EsASTUs  H.  Pease  and    another,  Eespoudents,  v.  Henbt 

SMTru  and  another,  Appellants. 

(Gezteral  Tebm,  Thibd  Defabtment,  Mabch,  1872.) 

In  an  action  to  recover  the  value  of  goods  purchased  by  the  defendants 
from  a  junk  dealer,  to  whom  they  had  been  sold  by  one  alleged  to  have 
stolen  them, — Held,  that  the  plaintiff  might  show  the  arrest,  convic- 
tion and  imprisonment  of  the  tliief  for  the  theft  proved,  to  account  for 
his  non-production  as  a  witness,  and  as  strengthening  the  evidence  of  the 
larceny.    (Baloom,  J.  dissenting.) 

And  it  seems,  in  such  case,  the  statement  of  a  witness  as  to  the  fact  of 
arrest,  etc.,  is  competent. 

On  a  verdict  for  the  plaintiff  in  the  case,  interest  is  recoverable,  as  of  course. 

This  action  was  brought  to  recover  the  value  of  a  quantity 
of  law  blanks,  legal  forms,  printed  blanks,  paper,  stationer}^ 
etc.,  which  the  plaintiffs  alleged  that  they  owned,  and  that 
the  defendants  received  them  unlawfully  and  converted  them 
to  their  own  use. 

The  defendants  denied  the  material  allegations  in  the  plain- 
tiffs' complaint. 

The  action  was  tried  at  the  Albany  Circuit,  in  November, 
1871.  The  jury  rendered  a  verdict,  in  favor  of  the  plaintiffs, 
for  $2,210  damages. 

The  judge  refused  to  grant  defendants'  motion  for  a  new 
trial,  on  the  minutes  of  the  court,  and  judgment  was  entered 
on  the  verdict  in  favor  of  the  plaintiffs  with  costs. 

The  defendants  appealed  from  the  order  denying  their 
motion  for  a  new  trial,  and  from  the  judgment  on  the  verdict 
to  the  General  Term  of  this  court.  The  facts  appear  in  the 
opinion. 

Wm.  P.  PrerUioej  for  the  respondents. 

A.  J.  Po/rker^  for  the  appellants. 

Present — ^Miller,  P.  J.,  Potteb  and  Baloom,  JJ. 
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Miller,  P.  J.  1  cannot  concur  with  my  brother  Balcom, 
in  holding  that  the  judge  erred,  upon  the  trial  of  this  action, 
in  allowing  the  plaintiff  to  prove  the  reason  why  Mason,  the 
porter  employed  by  them,  was  not  produced  and  sworn  as  a 
witness.  The  plaintiffs  proved  that  the  goods,  for  the  value 
of  which  the  action  was  brought,  had  been  stolen  by  the 
porter,  and  after  showing  that  a  portion  of  the  stolen  pro- 
perty had  been  traced  and  discovered  in  the  possession  of 
another  party,  the  question  was  put,  "  What  became  of  the 
porter  ?"  This  was  objected  to  by  defendant,  without  stating 
any  grounds,  and  without  any  exception  being  taken  to  the 
ruling.  The  witness  (one  of  the  plaintiffi)  answered, ."  He 
was  arrested,  and  in  a  few  days  was  sent  to  Clinton  prison." 
The  plaintiffs'  counsel  stated  that  he  only  wished  to  account 
for  the  absence  of  the  porter.  The  defendant  excepted  to  it 
as  immaterial  and  calculated  to  prejudice  the  case.  The 
following  question  was  then  put,  "  The  porter  was  sentenced 
for  this  theft  and  sent  to  Clinton  prison  ?"  to  which  there  was 
the  same  objection,  ruling  and  exception,  and  the  witness 
answered,  "  Yes,  he  was  sent  to  Clinton  prison." 

As  to  the  materiality  of  the  evidence,  I  think  it  was  com- 
petent for  the  purpose  of  accounting  for  the  absence  of  the 
porter.  The  theory  of  the  plaintiffs  was,  that  the  property 
had  been  stolen  and  had  been  disposed  of  by  the  thief  to  a 
junk  dealer  who  sold  it  to  the  defendants.  The  plaintiffs 
were  therefore  bound  to  make  out  that  it  was  stolen,  and  that 
the  porter  was  the  thief.  As  a  part  of  this  evidence,  it  was 
material  to  account  for  the  absence  of  the  porter,  and  to 
show  why  he  was  not  called  upon  to  testify.  This  could 
only  be  done  by  showing  why  he  was  not  there  and  where 
he  then  was.  It  is  admissible  evidence  to  show  that  a  person 
who  might  have  been  a  witness  has  absconded  and  left  the 
State,  and  after  proving  a  larceny,  it  seems  to  me,  it  was 
competent  to  show,  in  corroboration  of  the  evidence  of  the 
theft,  that  the  accused  party  was  arrested  and  convicted 
and  sent  to  the  State  prison.  Tliis  would  add  greatly  to 
the  force  and  strength  of  the  other  testimony,  while  to  stop 
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at  mere  proof  of  the  theft,  without  going  further,  would 
somewhat  deteriorate  from  it.  True,  the  plaintiffs  might  have 
made  out  a  ease  without  accounting  for  the  absence  of  Mason 
the  porter,  and  perhaps  were  not  bound  to  call  him,  even  if 
present  in  court ;  but  it  cannot  be  claimed,  I  think,  that  if 
the  plaintiff  had  stopped  with  simple  proof  of  the  theft  and 
nothing  more,  his  case  would  have  been  as  strong  as  if  the 
arrest,  conviction  and  imprisonment  had  been  shown. 

Jis  to  the  evidence  being  prejudicial  to  the  case:  if  a 
theft  was  established,  then  a  conviction  and  sentence  of  the 
thief  would  not  prejudice  the  case,  except  so  far  as  it  tended 
to  strengthen  the  evidence  of  the  larceny,  and  in  that  point 
of  view  it  was  clearly  competent. 

No  objection  was  taken  that  the  record  was  not  produced  ; 
and  if  it  had  been,  I  think  it  would  not  have  been  available, 
because  it  was  a  collateral  matter. 

I  think  that  no  error  was  committed  by  the  judge  upon  the 
trial,  and  this  judgment  must  be  affirmed,  with  costs. 

BAiiOOH,  J.  (dissenting).  The  plaintiffs  were  booksellers 
ind  stationers,  in  the  city  of  Albany.  They  claimed  that 
one  Mason,  when  in  their  service  as  a  porter,  had  feloniously 
Jtaken  all,  or  a  portion  of  the  blanks  and  papers  in  question, 
from  their  store,  and  that  such  blanks  and  papers  had  been 
subsequently  received  and  converted  by  the  defendants,  who 
were  extensive  dealers  in  paper  materials  in  the  city  of 
Albany. 

The  first  witness  sworn  on  the  trial,  on  the  part  of  the 
plaintiffs,  was  Erastus  H.  Pease,  who  was  one  of  the  plaintiffs. 
He  was  asked  what  became  of  the  porter.  Mason,  to  which 
the  defendants  objected.  Pease  answered,  ^'  He  was  arrested 
in  a  few  days,  and  sent  to  Clinton  prison."  Plaintiffs'  counsd 
then  said,  he  only  wished  to  account  for  the  absence  of  the 
porter.  The  judge  allowed  it.  The  defendants'  counsel 
excepted  to  it  as  immaterial,  and  as  calculated  to  improperly 
prejudice  the  case. 

Pease  was  then  asked:  "The  porter  was  then  sentenced 
Lansing — Vol.  V.      66 
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for  this  theft,  and  went  to  Clinton  prison?"  when  the 
defendants'  coansel  made  the  same  objection  he  had  previonslf 
taken,  and  there  was  the  same  ruling  and  exception  as  had 
been  previously  made  and  taken.  Pease  answered,  "  Yes,  he 
was  sent  to  Clinton  prison."  He  also  testified  that  the  porter 
was  arrested  and  sent  to  the  prison  at  Clinton  on  the  com- 
plaint of  the  plaintiffs. 

It  was  material  for  the  plaintiffs  to  establish  that  their 
porter,  Mason,  stole  the  goods  in  question  from  them.  Bot 
thej  could  not  establish  that  fact  by  proving  that  Mason  had 
been  convicted  of  stealing  the  goods,  and  sent  to  the  State 
prison  at  Clinton.  The  record  of  his  conviction  and  sentence, 
would  not  have  been  evidence  for  the  plaintiffs  in  this  case. 
It  was  not  necessary  for  the  plaintiffs  to  account  for  the 
absence  of  Mason.  If  he  had  been  in  court  during  the  trial, 
the  omission  of  the  plaintiffs  to  call  him  as  a  witness,  woold 
not  have  been  a  circumstance  against  them.  They  claimed 
that  he  stole  the  goods  in  question  from  them,  and  it  could 
not  be  expected  that  they  would  or  should  call  him  to  prove 
the  larceny.  The  fact  chat  Mason  had  been  convicted  of 
stealing  the  goods  and  sent  to  Clinton  prison  therefor  was  not 
competent  evidence  for  the  plaintiffs,  and  I  lun  «f  the  opinion 
it  cannot  be  regarded  as  entirely  harmless  —  that  it  could  not 
have  prejudiced  the  defendants  before  the  jury.  They  might 
have  considered  the  fact  that  Mason  had  been  convicted  of 
stealing  the  gooda  and  sent  to  the  State  prison  therefor  aa 
establishing  that  he  did  steal  such  goods,  when  it  was  neoesr 
sary  for  tlie  plaintiffs  to  prove  that  fact  by  other  and  different 
evidence.  And  I  am  unable  to  see  that  the  admission  of  evi- 
dence of  that  fact  was  an  immaterial  error  that  did  not  affect 
the  merits  of  the  case  unfavorably  to  the  defendants,  as  it 
probably  would  have  been  if  it  had  not  been  material  for  the 
plaintiffs  to  establish  that  Mason  stole  the  goods. 

The  judge  properly  refused  to  charge  the  jury  that  where  a 
witness  is  false  as  to  one  statement,  they  ought  not  to  place 
implicit  reliance  upon  other  statements  made  by  that  witness. 

He  had  already  diarged  the  jury  that  the  defendants  had 
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put  in  evidence  an  affidavit  made  by  the  plaintiffs'  witness, 
Griffith,  bearing  upon  his  evidence,  from  which  they  aeked  the 
jury  to  infer  that  his  statement  in  eourt  differed  from  his 
affidavit ;  that  the  jury  heard  his  explanation  about  it,  and 
had  heard  the  affidavit  read,  and  that  it  was  entirely  for  the 
jury  to  give  to  the  affidavit  the  weight  to  which  it  was 
entitled  under  the  circumstances,  so  far  aa  it  bore  upon  Grif- 
fith's evidence,  and  that  the  jury  should  take  his  evidence  as 
an  entirety  with  the  affidavit.  This  charge  was  sufficient  on 
that  question,  as  it  was  not  alleged  or  insinuated,  in  the 
request  to  charge  that  Griffith  had  itUentionally  sworn 
falsely  on  any  question  or  point  in  the  case.  Whether 
implicit  reliance  was  to  be  placed  on  any  portion  of  the  evi- 
dence of  Griffith,  was  a  question  for  the  jury  to  determine. 
The  judge  charged  the  jury  that  the  plaintiffs  would  be 
entitled  to  interest,  upon  the  value  of  the  property  in  ques- 
tion, from  the  time  the  same  was  disposed  of  by  the  defend- 
ants ;  to  which  portion  of  the  charge  the  defendants'  counsel 
excepted.  I  am  of  the  opinion  the  plaintiff  were  entitled 
to  interest  if  the  evidence  justified  a  verdict  in  their  favor. 
(See  Andrews  r.  Dxiranty  18  N.  T.  Rep.,  496.) 

It  cannot  be  said  that  the  verdict  of  the  jury  was  against 
the  evidence.  There  was  sufficient  evidence  to  make  the  case 
one  for  the  jury  to  determine.  I  think  the  judge  did  not 
err  in  refusing  to  nonsuit  the  plaintiffs,  or  in  charging  the 
jury,  or  in  refusing  to  chaise  either  of  the  requests  of  the 
defendants'  counsel,  or  in  any  ruling  on  the  trial,  except  in 
permitting  the  plaintiffs  to  prove  that  they  had  procured 
their  porter.  Mason,  to  be  convicted  of  stealing  the  goods  in 
question,  and  that  he  had  been  sent  to  the  State  prison  at 
Clinton  for  that  offence ;  and  for  that  error,  I  am  of  the 
opinion  the  judgment  in  the  action  should  be  reversed  and  i 
new  trial  granted,  costs  to  abide  the  event. 

Judgment  affirmed. 
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The  People  op  the  State  of  New  York,  Respondents, «. 
The  Matob,  AT.PKKMEy  asd  Commonaltt  of  the  Cmr 
OF  Albany,  Appellants. 

(General  Term,  Third  Department,  June,  1872.) 

An  injured  party  is  restricted  in  the  recoveiy  of  damages,  for  acts  not 
intentionally  committed  and  breaches  of  contract,  to  such  as  result  nsto- 
rally  and  necessarily  from  the  act  complained  of  And  the  role  is  appli- 
cable in  all  cases,  except  in  those  where,  for  great  ends  of  public  jostioe 
punitory  damages  may  also  be  awarded. 

Accordingly,  where  the  State  (under  chapter  508,  Laws  1866)  cut  away  a 
portion  of  a  pier  belonging  to  private  owners,  between  the  Hndson 
river  and  a  basin  at  Albany,  for  the  purpose  of  enlarging  an  opening  and 
admitting  a  greater  volume  of  water  into  the  basin ;  and  the  defendanto 
bound  themselves,  in  consideration  thereof,  to  pay  all  damages  to  pro- 
perty caused  by  the  making  of  the  improvements,  and  covenanted  to  keep 
and  save  harmless  and  indemnify  the  people,  etc,  against  all  claims  for 
damages  accruing  to  property,— J3ieW,  that  injuries  to  property,  produced 
about  a  year  after  the  completion  of  the  improvement,  by  a  sudden  firediet 
caused  by  the  breaking  away  of  an  unusual  ice  dam  which  had  formed 
above  the  cut,  and  let  into  the  basin  by  reason  of  the  enlargement,  were 
not  recoverable  under  the  obligation. 

8o  Tield  where  the  action  was  brought  by  the  people  on  behalf  of  the  ownen 
of  the  property  damaged. 

Appeal  from  judgment  recovered  upon  the  report  of  a 
referee. 

The  action  was  brought  by  the  people  of  the  State,  pur- 
suant to  authority  given  by  chapter  642,  of  the  Laws  of  1869 
(Sess.  Laws,  vol.  2,  p.  1521),  on  behalf  of  certain  citizens  of 
Albany,  owners  of  buildings  situate  upon  the  pier  at  that 
place,  between  the  Hudson  river  and  canal  basin ;  and  it 
claimed  to  recover  damages  of  the  defendant  for  injuries 
caused  to  the  buildings  by  reason  of  the  enlargement  of  a  cut 
from  the  river  into  the  basin,  through  the  pier,  which  enlai^ 
ment  had  been  made  pursuant  to  chapter  603,  of  the  Laws  of 
1866,  by  the  State,  at  the  request  of  tie  defendants,  and  upon 
the  obligation  or  agreement  of  the  latter  to  save  the  people 
of  the  State  harmless  from  liability  for  injuries  caused  to  pro- 
perty, as  provided  in  that  act. 


1872.]  OF  THE  STATE  OF  NEW  YORK  525 

The  People  «.  The  Mayor,  Aldermen,  etc.,  of  the  City  of  Albany. 

The  referee  found  that  tlie  direct  and  immediate  cause  of 
the  injury  to  the  property,  was  the  formation  of  an  ice  dam 
against  the  upper  side  of  the  Hudson  Eiver  railroad  bridge, 
above  the  cut  in  question,  and  extending  to  the  distance  of  a 
mile  or  more  above  the  bridge;  that  tlie  water  breaking 
through  this  dam,  had  been  carried  into  the  enlarged  cut  with 
great  force,  and  entering  the  basin,  was  carried  first  against 
the  city  docks,  and  was  thence  forced  across  the  basin  upon 
the  pier,  which  it  gradually  undermined,  causing  the  walls 
of  the  buildings  in  question  (which  were  warehouses  and  mills) 
to  fall.  He  also  found  that  if  the  cut  from  the  river  into  the 
basin  had  remained  as  before  its  enlargement,  the  injuriea 
w^ould  not  have  occurred. 

The  referee  found  in  favor  of  the  plaintiff  for  $98,928.42, 
being  the  aggregate  of  the  loss  sustained  by  the  different 
owners,  with  interest  from  the  12th  of  January,  1869.  Other 
facts  appear  in  the  opinion  of  the  court. 

iT.  C.  Moak  and  S.  Hand^  for  the  appellants. 

W.  A.  Beach  and  John  H.  Reynolds^  for  tlie  respondents* 

JPresent — ^Potteb,  Pabkeb  and  Daniels,  JJ. 

Daniels,  J.  This  action  was  brought  upon  a  covenant  or 
v^ntract  made  by  the  defendants  under  and  in  pursuance  of 
section  6  of  chapter  603  of  the  Laws  of  1866  (vol.  1,  Laws  of 
18C6,  p.  1110).  By  the  terms  of  such  contract  or  covenant, 
the  defendant  bound  itself  to  pay  ^'all  damages  caused  to 
pfO()erty  by  the  making  "  of  the  improvement  provided  for 
by  that  act,  and  assumed  all  such  liability,  and  further 
covenanted  and  agreed  "  to  and  with  the  people  of  the  State 
of  Kew  York,  to  at  all  times  keep  and  save  harmless  and 
Indemnify  the  said  people  against  all  and  any  claim  or  claims 
for  such  damages  arising  or  accruing  to  property,"  as  before 
stated. 

The  improvements  provided  for  by  this  act  consisted  chiefly 
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in  an  enlargement  or  extension  of  the  space  throngli  whidi 
the  water  flowed  from  the  Hadeon  river  into  the  Albany 
basin,  and  the  increase  of  the  capacity  for  its  sahseqnent 
escape  therefrom  into  the  river.  The  object  of  the  improve- 
ment was  to  secare  the  passage  of  an  increased  volume  of 
water  and  a  greater  velocity  of  current  throngh  the  basin,  in 
order  to  prevent  it  from  becoming  stagnant,  and  to  avoid  the 
accnmuhition  of  filth  and  other  sediment  upon  the  bottom  of 
the  basin. 

This  improvement  was  applied  for  throngh  the  action  of  the 
public  authorities  of  the  defendant,  and  at  its  instance  the  act 
referred  to  was  enacted  by  the  Legislature.  Under  that  con- 
sideration, and  in  pursuance  of  the  provisions  made  by  the 
act  itself,  the  defendant  entered  into  t}ie  contract  or  covenant 
already  referred  to.  And,  under  that  act,  the  improvement  was 
afterward  made,  and  substantially  in  conformity  to  the  plan 
proposed  by  the  engineer  of  the  State.  In  some  respects  the 
plan  was  slightly  varied  and  departed  from  in  the  prosecution 
of  the  work,  but  by  that  departure  the  volume  of  water 
which  would  otherwise  have  entered  the  basin  from  the  river 
was,  to  a  corresponding  extent,  diminished.  The  work 
of  making  the  improvement  was  completed  in  the  month  of 
December,  1867.  And  no  evidence  was  given  showing  tliat 
the  work  performed  in  making  the  improvement  had  been 
either  nnskillfully,  negligently  or  otherwise  improperly  pe^ 
formed,  or  that  the  material  made  use  of  was  defective,  oi 
for  any  other  reason  unadapted  or  inappropriate  to  the  pui- 
pose  it  was  used  for. 

In  the  absence  of  such  evidence,  it  must  be  assumed  that 
the  material  made  use  of  was  in  all  respects  proper  for  the 
uses  to  which  it  may  have  been  appropriated,  and  that  the 
work  performed  was  carefully,  skillfully  jnd  properly  done ; 
for  a  failure  in  either  of  those  respects  is  not  to  be  presumed, 
in  the  absence  of  proof  showing  that  to  be  the  fact  {Starr 
V.  Peck,  1  Hill,  270,  272-3.) 

As  no  objection  has  been  made  to  the  validity  of  the  stat- 
ute, and  it  does  not  appear  that  there  is  any  foundation  for 
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such  an  objection,  it  follows  that  the  improvement  provided 
for  by  its  terms  was  a  lawful  enterprise.  And  from  the 
manner  in  which  the  work  was  done  it  is  apparent  that  it 
was  lawfully  performed.  But,  notwithstanding  that,  if  dam- 
ages had  been  sustained  by  property  by  the  making  of  the 
improvement,  it  was  contemplated  by  the  statute  that  the 
owners  of  it  should  be  remunerated  for  the  losses  so  produced 
and  that  the  duty  of  making  that  remuneration  should  be 
borne  by  the  defendant  in  this  action.  And  such  was  mani- 
fest by  the  tenor  and  effect  of  the  obligation  which  the  defend- 
ant entered  into. 

On  the  part  of  the  plaintiff,  it  is  contended  that  damages 
within  the  contemplation  of  that  act  were  caused  to  the 
property  maintained  upon  the  pier  constructed  between  the 
bsisin  and  the  river.  And  the  present  action  was  brought 
for  the  benefit  of  the  owners  of  such  property,  in  order  to 
compel  the  defendant  to  make  the  remuneration  which  it 
is  claimed  it  became  obligatory  to  make  by  the  terms  of  its 
covenant  or  contract.  No  objection  is  taken  to  the  form  of  the 
action  adopted  for  this  purpose,  and  probably  none  very  well 
could  be,  since  it  has  been  provided  for  and  sanctioned  by 
an  express  enactment  of  tlie  legislature.  (Laws  of  1869,  vol.  2, 
chap.  642,  p.  1521).  But  this  act,  authorizing  the  action  in  the 
name  of  the  present  plaintiff,  in  no  manner  changes  or  enlarges 
the  liability  of  the  defendant.  For  it  was  provided  in  it, 
that  nothing  therein  contained  should  be  construed  as  in 
any  way  affecting  the  liability  of  the  city  of  Albany  upon 
its  bond.  Then  the  liability,  as  well  as  its  extent  therefor, 
still  depends  upon  the  act  of  1866,  and  the  obligation  made 
under  it  by  the  defendant. 

This  obligation  is  in  terms  no  broader  than  the  statute 
itself,  and  either  may,  therefore,  be  properly  considered  as 
indicating  the  rule  by  which  that  liability  is  to  be  ascertained. 

The  damages  to  property,  for  the  recovery  of  which  this 
action  was  brought,  were  neither  produced  nor  sustained  dur- 
ing the  progress  of  tlie  work  by  which  the  improvement  was 
miJe.     And  no  act  perforjned  daring  the  progress  of  the 
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work  is  claimed  to  have  produced  the  injury  causing  the  dam- 
age.    But  it  appeared  before  the  referee,  and  the  fact  was 
found  by  him  as  the  foundation  of  the  defendant's  liability 
under  the  terms  of  the  obligation,  that  more  than  one  year 
after  the  improvement  was  completed,  and  the  work  required 
in  its  accomplishment  had  been  entirely  performed,  the  ice 
in  the  Hudson  river  was  broken  up  by  an  increase  in  the 
volume  of  the  water ;  that  this  ice  was  retained  in  the  river 
by  the  obstruction  presented  by  the  railroad  bridge,  which 
crossed  the  river  intermediately  the  upper  and  lower  tennini 
of  the  pier,  and  by  that  cause,  and  the  sinking  of  the  ice  to 
the  bottom  of  the  river,  the  water  was  forced  through  the 
basin  in  such  quantity,  and  with  such  velocity,  as  in  its  course 
and  the  direction  given  to  it  by  the  improvement  made,  it 
undermined  and  washed  away  a  portion  of  the  pier,  and  pro- 
duced the  injury  and  damage  now  presented  as  a  just  demand 
against  the  defendant.     The  agency  which  the  improvement 
had  in   producing  this  injury  was  limited  to   the  fecility 
afforded  by  it  for  the  obstructed  water  of  the  river  to  flow 
through  the  basin  ;  and  that  was  created  by  the  increased 
channel,  and  the  change  in  the  direction  given  to  it,  through 
which  the  water  entered  into  the  basin.    This  channel,  before 
the  improvement  was  made,  was  110  feet  in  width,  and  by 
that  it  was  extended  to  the  width  of  290  feet,  and  made  to 
communicate  with  the  river  at  a  much  more  acute  angle  than 
had  been  previously  maintained.     In   consequence  of  this 
change,  the  water  passed  more  readily  and  in  much  greater 
quantity  into  the  basin  than  it  had  done  before  the  change 
was  made ;  and  the  pier,  where  it  was  encountered  by  tlie 
current  created  by  this  additional  flow  of  water,  proved  unable 
to  resist  its  power.     The  consequence  was  that  it  was  under- 
mined, and  the  injury  in  controversy  was  thereby  produced. 
But  the  referee  nowhere  says  that  this  injury  was  caused 
by  the  improvement  made,  otherwise  than  by  allowing  tlie 
water  to  enter  the  basin  in  such  a  volume  and  manner 
as  to    produce  it.     This    increased    flow  in  the    volume 
of  water  was    the    design    and    object    of   the   improre- 
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ment  which  was  made;  for  it  was  devised,  authorized 
and  executed  with  the  expectation  that  it  would  cause  the 
water  to  pass  into  and  through  the  basin  in  such  quantity  and 
with  so  much  rapidity  as  to  carry  with  it  the  earth  and  filth 
which  otherwise  would  accumulate  in  the  basin  itself.  Of 
course,  it  was  not  supposed  that  the  pier  would  prove  insuffi- 
cient to  resist  the  weight  and  force  of  the  current.  That 
seems  to  have  been  an  unforeseen  result  of  the  increased 
capacity  of  the  channel  into  the  basin.  But  this  increased 
capacity,  in  no  logical  or  legal  sense,  can  be  characterized  as 
the  cause  of  the  injury.  Remotely  considered,  it  might  be 
regarded  as  the  cause,  because  it  exposed  the  property  to  the 
injury  snstained  by  the  action  of  another  cause.  But  the 
existence  of  that  cause  did  not  depend,  either  directly  or  indi- 
rectly, upon  the  improvement.  It  was  in  no  manner  pro- 
duced by  the  latter ;  but  that  simply  afforded  it  an  opportu- 
nity, in  the  course  of  subsequent  events,  to  produce  the  injury, 
which  is  a  very  different  thing  from  producing  the  injury 
itself.  The  direct  and  immediate  cause  of  the  injury,  as  shown 
by  the  evidence  and  found  by  the  referee,  was  the  quantity 
and  velocity  of  the  water  sent  through  the  basin  by  means  of 
the  ice  dam  obstructing  the  natural  course  of  the  river.  And, 
in  legal  contemplation,  the  immediate,  and  not  the  remote, 
cause  is  to  be  considered  in  determining  the  point  of  legal 
liability.  Accordingly,  tbe  injured  party  is  restricted  in  the 
recovery  of  damages  for  torts,  not  intentionally  committed, 
and  breaches  of  contract,  to  such  as  result,  naturally  and  neces- 
sarily, from  the  act  complained  of.  This  is  a  rule  of  general 
application,  including  all  cases,  excepting  those  in  which,  for 
gi^at  ends  of  public  justice,  punitory  damages  may  also  be 
awarded  and  added.  {Grain  r.  Petrisj  6  Hill,  522 ;  HamUr 
tan  T.  MoPhersonj  28  N.  Y.,  72 ;  Passinger  v.  Thorhumy 
34  id.,  634 ;  Ryom  v.  iT.  Y.  Central  B.  R.  Co.,  36  id.,  210 ; 
Railroad  Co.  v.  Reevesj  10  Wallace,  17« ;  Penn.  R.  R.  Co. 
r.  Kerr,  «8  Pa.,  353 ;  2  Qreenl.  Ev.,  5th  ed.,  §  256.) 

Under  this  rule,  before  a  recovery  can  be  had,  the  damages 
must  appear  to  have  been  caused  by  the  act  complained  of. 
Lansing — Vol,  V.    .  67 
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In  this  case,  that  was  not  the  fact.  The  act  complained  of  is 
the  improvement,  while  the  cause  of  the  injurj  was  the  ice 
dam  which  was  formed  in  the  river  by  the  obstraction  pre- 
sented bj  the  piers  of  the  railroad  bridge,  and  the  body  of 
water  sent  by  means  of  it  through  the  basin. 

The  reasonable  construction  of  the  terms  used  in  the  statute, 
prescribing  the  measure  of  the  defendant's  liability,  necessft- 
rily  leads  to  this  limitation  of  its  extent;  for  it  was  simply 
the  damage  to  property  by  making  the  improvement,  and 
nothing  whatever  beyond  that,  which  the  defendant  wai 
lequired  to  assume  and  pay;  and  none  of  the  damages 
recovered  by  the  judgment  were  caused  by  anything  done  in 
making  the  improvement,  for  that  was  finished  and  com- 
pleted in  December,  1867,  while  the  injury  producing  the 
damages  was  not  caused  until  the  month  of  January,  1869. 

Under  ordinary  circumstances,  when  a  lawful  act  is  per- 
formed in  a  careful,  skillful  and  proper  manner,  the  party 
performing  it  is  not  liable  for  mere  incidental  consequences 
injuriously  resulting  from  it  to  another's  property.  {Bad- 
cliff  V.  Mayor  of  Brooklyn^  4  Corns.,  195  ;  Tlioma^ion  v. 
AgiieWy  24  Miss.,  93,  95  ;  BeUinger  v.  W.  Y.  Central  R,  R- 
Co.,  23  K  Y.,  42,  47,  48;  Goodale  v.  Tuttle,  29  id.,  459; 
Trustees  of  Delhi  v.  Tountans,  50  Barb.,  316,  318-320: 
Brand  v.  Ilammersinith,  etc,,  li.  li.  Co.y  1  Queen's  Bench 
Law  Kep.,  200.) 

A  qualification  of  the  defendant's  liability,  similar  to  that, 
together  with  the  further  liability  for  all  damages  caused  by 
the  improvement  itself,  appears  to  have  been  all  tliatthe 
legislature  designed  to  render  the  defendant  responsible  for 
in  this  instance.  If  it  is  not  to  be  restricted  in  that  manner, 
then  the  defendant  may  be  made  responsible  for  all  fatoro 
injuries  to  which  property  may  at  any  time  hereafter  become 
exposed,  through  causes  affecting  it,  which  would  not  have 
been  encountered  if  this  improvement  had  not  been  made ;  an 
extent  of  liability  which  no  one  could  prudently  be  expected  to 
incur,  even  for  the  purpose  of  securing  the  most  important 
benefits  from  a  valuable  public  improvement.     It  would  be 
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too  enduring,  extended  and  comprehensive  to  be  supposed  to 
fall  within  the  contemplation  of  the  legislature  in  providing 
for  the  creation  of  a  public  improvement  of  this  description. 
The  analogies  of  the  law,  the  language  of  the  act  itself,  and  the 
construction  already  placed  upon  it  in  one  case  arising  under  the 
defendant's  obligation,  are  all  alike  opposed  to  such  an  exten- 
sion of  the  defendant's  liability.  {Coster  v.  Mayor  of  Albany^ 
43  N.  Y.,  399.)  In  this  case  it  was  held,  in  the  opinion  of 
the  court,  that  the  language  of  the  statute  ^^  confines  the 
damage  to  such  as  is  done  in  the  process  of  this  particular 
work."  (Id.,  418.)  And  that  necessarily  excludes  all  the 
demands  for  which  a  recovery  was  permitted  by  the  judgment 
entered  in  this  cause. 

The  judgment,  therefore,  must  be  reversed;  and,  as  no 
recovery,  under  the  circumstances  shown  to  exist,  can  in  any 
event  be  sustained,  the  complaint  should  be  dismissed,  with 
costs. 

PoTTEB,  J.  I  concur,  except  that  I  think  a  new  trial 
should  be  ordered,  instead  of  a  dismissal  of  the  complaint. 

Paskbb,  J.  In  view  of  the  construction  of  this  very 
statute,  and  obligation  assumed  by  defendant,  by  the  Court 
of  Appeals,  in  Goster  v.  Mayor^  etc.  (43  N.  Y.  R.,  399.),  I  am 
constrained  to  concur  in  the  foregoing  opinion,  except  that  I 
agree  with  Judge  Potter  in  thinking  that  the  judgment 
should  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event ;  and  I  think  the  order  of  reference  should 
be  discharged. 

Judgment  reversed,  order  of  reference  vacated,  and  new 
trial  ordered,  with  costs  to  abide  event. 
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Raphael  Lewbnthal,  Respondent,  v.  The  Matob,  &o,y  ot 

New  York,  Appellants. 

(GsmsBAit  Tbbm,  FnusT  Defabtkent,  Jahttabt,  1872.) 

Damages  caused  to  property  from  the  bursting  of  a  street  sewer  in  Kew 
York  city,  through  its  imperfect  and  insufficient  construction,  may  bereoov- 
ered  in  an  action  sgainst  the  city. 

Section  5  of  the  **  act  to  make  provision  for  the  local  goyemment  of  the 
city  and  county  of  New  York''  (Laws  of  1871,  chap.  583),  wluch  sec- 
tion prohibits  the  entry  of  Judgments  against  that  city,  other  than  those 
upon  issues  of  law,  except  upon  verdict  of  a  Juiy,  is  not  void  as  being 
a  general  provision  contained  in  a  local  bilL    (C(Mist  art  3,  §  16). 

It  seems  the  provision,  if  general,  must  prevail  over  the  local  provisions  of 
the  bilL 

This  was  an  appeal  from  a  judgment  entered  for  the  plain- 
tiff upon  the  report  of  a  referee. 

The  actioQ  was  brought  to  recover  damages  from  the  defend 
ants  for  the  destruction  of  wines,  sugars,  &c.,  belonging  to 
the  plaintiff,  while  in  the  basement  of  his  building  in 
New  York  city,  and  occasioned  by  the  bursting  or  overflow 
of  a  sewer  which  was,  as  the  referee  found,  imperfectly  and 
insufficiently  constructed,  and  the  repair  of  which  had  been 
neglected  by  the  defendants. 

The  action  was  c<Mnmenced  on  the  Slst  day  of  January, 
1870 ;  issue  was  joined  by  the  service  of  the  answer  on  the 
24th  of  February,  1870. 

The  action,  and  the  issues  therein,  were,  on  the  26th  Novem- 
ber, 1870,  on  the  written  consent  of  the  counsel  for  the 
corporation  and  the  plaintiff's  attorney,  dated  November 
36th,  1870,  referred  to  a  referee,  to  hear  and  determine.  The 
parties  immediately  proceeded  with  the  trial  before  the  referee, 
and  the  cause  was  submitted  early  in  April ;  on  May  4rih,  1871, 
the  referee  reported  in  favor  of  the  plaintiff  for  $2,024.28  dam- 
ages. 

Chapter  683,  of  the  Laws  of  1871,  having  been  passi 
April  19y  1871,  after  the  trial  and  submission  of  the  actioi 
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but  before  the  decision  thereof  by  the  referee,  the  defendant 
claimed  that  plaintiff  could  not  enter  jadgment 

Richard  CPChrmany  for  the  appellant. 

Elias  J.  Beaeh,  for  the  respondent. 

Present — ^Tngraham,  P.  J.,  Basnabd  and  Cabdozo,  JJ. 

Ikobaham,  p.  J.  The  recovery  in  this  case  was  for  dam- 
ages occasioned  by  the  bursting  or  overflowing  of  a  sewer, 
built  under  the  direction  of  defendant,  and  made  of  insuffi- 
cient size  and  capacity  to  carry  off  the  water. 

The  referee  finds  that  the  damage  w^  the  direct  conse- 
quence of  the  imperfect  and  insufficient  construction  of  the 
sewer,  of  which  the  defendant  had  notice.  Kepeated  notices 
of  the  difficulty  are  shown,  and  promises  from  the  Croton 
department  to  remedy  the  evil  were  made. 

The  case  of  The  Mayw  v.  Furze  (3  Hill,  612);  The  Rock- 
e«ter  White  Lead  Gompany  v.  ClJty  of  Rochester  (3  Com., 
463) ;  The  Mayor,  etc.^  v.  Bailey  (2  Den.,  433),  and  other 
cases  cited  on  the  argument  would  seem  to  dispose  of  the 
defendant's  objection  to  liability  for  this  cause.  There  was 
no  obligation  to  build  a  sewer,  but,  having  determined  to  do 
so,  then  the  duty  imposed  on  the  defendants  was  to  build 
one  sufficiently  large  and  so  constructed  as  to  carry  off  the 
water,  and  not  to  throw  it  by  means  of  the  sewer  on  the 
adjoining  property. 

The  counsel  for  the  defendants,  however,  relies  upon  the 
case  of  MilU  v.  City  of  BrooJdyn  (88  N.  Y.  R.,  489),  as 
overruling  these  cases  to  some  extent.  I  do  not  think  that 
case  applies  to  the  present  one.  There  the  difficulty  arose, 
not  from  the  sewer  throwing  water  upon  the  adjoining  premi- 
ses, but  from  there  not  being  sufficient  means  provided  to 
drain  the  surrounding  lands,  and  the  court  held  that  a  muni- 
cipal corporation  was  not  liable  for  not  providing  sufficient 
sewerage  for  every  part  of  a  city  or  village. 
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The  Becond  objection  to  the  plaintiffs  Fccovery  is,  ihit 
the  act  of  April  19, 1871  (ch.  583),  provides  that  no  jadgmeot, 
except  on  issues  of  law,  shall  be  entered  np  thereafter  againet 
the  city  or  county  of  New  York,  except  upon  a  verdict  of  a 
jury. 

The  report  of  the  referee  in  this  case  was  made  May  4, 
1871,  and  motion  for  judgment  on  report  made  August  28, 
1871. 

It  is  objected  on  the  part  of  the  plaintiff  that  the  act  of  1871 
is  a  local  act,  and  that  the  fifth  section,  contaiuiug  the  pro- 
visions referred  to,  is  not  local,  and  is  therefore  unconstiU- 
tional.  The  contrary  has  been  decided  in  The  PeapU  v.  Th 
Supervisors  of  ChoM^tavqua  (43  N.  Y.,  10).  FoIiOEB,  J., 
says :  ^'  The  true  view  is,  that  such  a  bill  is  general  and  it  ia 
local.  Being  local,  and  embracing  more  than  one  subject,  it 
is  therefore,  as  to  the  private  or  local  subject,  void."  (See, 
also,  16  N.  Y.,  58 ;  24  N.  Y.,  405.) 

In  the  case  of  Gaskin  v.  Andereon  (7  Abb-,  N.  S.,  1), 
both  sections  of  the  act  relating  to  different  subjects  were 
considered  local  and  only  one  subject  expressed  in  the  title. 
The  other  was  held  to  be  unconstitutional. 

I  do  not  see  how  the  provision  can  be  avoided  in  its  appli- 
cation. The  plaintiff  had  not  by  the  report  obtained  an} 
vested  right,  until  the  report  was  confirmed  and  judgment 
entered  Uiereon.  Until  then,  it  was  subject  to  the  power  of 
the  court,  and  to  any  law  the  legislature  might  pass  affecting 
the  remedy.  This  was  expressly  decided  in  the  MaUer  af 
C.  Palmer  (40  N.  Y.,  561),  and  in  the  MaMer  of  vndenin^ 
Broadway  (General  Term,  January,  1872). 

It  may  be  the  plaintiff  may  on  notice  of  trial  before  ft  juj 
use  the  report  on  the  trial.  We  express  no  opinion  now  on 
that  point,  but  we  think  it  clear  that  the  judgment  in  its 
present  form  cannot  be  sustained. 

Judgment  reversed  and  trial  ordered  before  a  jury,  costs  to 
abide  event. 
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Bakdolph  B.  Mabtinb,  Respondent,  v.  The  Interna- 
tional Life  Assubancb  Society  op  London  and  others. 
Appellants. 

(Qbnkbal  Term,  Fibbt  Dspartkcbnt,  Januabt,  1872.) 

If  a  member  of  a  firm  which  has  an  agency  to  take  risks,  &c.,  for  an 
insurance  company  dies,  the  authority  of  its  surviving  members  to  incur 
new  liability  for  the  company  ceases. 

And  where  a  firm  of  insurance  agents,  having  authority  from  a  life  insur- 
ance company,  was  accustomed  to  receive  payments  of  the  premium 
upon  a  policy  of  insurance  issued  by  the  company, — Ueldy  that  the  death 
of  one  of  the  firm  terminated  the  authority  of  the  surviving  member,  and 
that  he  was  not  authorized  to  receive  further  payments  either  as  survivor 
or  individually. 

Eeldy  further,  that  the  insured,  on  taking  receipts  from  the  remaining  mem- 
ber of  the  firm  in  the  latter's  name,  as  survivor,  &c.,  became  charged 
with  notice  of  the  termination  of  the  agency,  and  there  being  no  evi- 
dence of  ratification  by  the  company,  that  the  payment  of  premiums  to 
the  surviving  member  did  not  chaige  the  company. 

This  was  an  appeal  bj  the  defendants  from  a  judgment  in 
favor  of  the  plaintiff,  entered  upon  a  referee's  report.  The 
facts  appear  in  the  opinion. 

Present — ^Ingbahah,  P.  J.,  and  Cabdozo,  J. 

Inobaham,  p.  J.  The  referee  in  this  case  has  found  that 
the  International  Assurance  Society  is  a  foreign  corporation  ; 
that  in  1851  a  policy  of  insurance  for  $5,000  on  the  life  of 
James  Martine  was  made  by  such  society,  the  loss  payable  to 
his  wife,  Hester  Martine;  that  James  Martine  died  in 
October,  1864,  in  North  Carolina,  from  causes  not  within  the 
exception  in  the  policy ;  that  all  premiums  had  been  paid  up 
to  the  time  of  the  death  of  James  Martine,  and  all  the  con- 
ditions of  the  policy  were  fulfilled;  that  Hester  Martine 
duly  assigned  the  claim  to  the  plaintiff,  and  that  the  plaintiff 
was  entitled  to  judgment. 

It  seems  to  be  conceded  that  this  company  is  to  be  consi- 
dered as  not  affected  by  the  state  of  war  which  existed  between 
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the  different  sections  of  the  country  from  1860  to  1864,  when 
Martine  died,  but  that  thej  were  neutrals,  and  the  existing 
contract  between  the  company  and  Martine  was  not  affected 
thereby.  Nor  do  I  think  there  is  any  difficulty  as  to  the  pay 
ments  made  to  Stark  &  Pearce  as  agents  for  the  company  in 
North  Carolina.  The  testimony  of  Holbrook  is  that  they 
were  the  agents  of  the  company  in  Fayetteville,  North  Caro- 
lina, to  receive  premiums,  and  that  such  agency  had  not  been 
revoked  to  his  knowledge.  The  exhibits  O,  F  and  Q, 
expressly  authorize  the  premium  to  be  paid  to  the  agent  at 
Fayetteville,  North  Carolina,  and  such  payments  made  to 
them  by  the  insured  would  be  valid.  In  like  manner  the 
payments,  if  made  in  the  currency  then  in  use,  if  so  reoeired, 
would  constitute  a  valid  payment. 

Such  I  understand  to  have  been  the  decisions  made  by  thia 
court,  and  on  some  of  the  points  by  the  Court  of  Appeals  in 
Jtobinson  v.  Inter.  Life  Ass.  Co.  (42  N.  Y.,  54.) 

During  the  year  preceding  June,  1862,  Stark  died,  and  the 
payments  were  made  to  Pearce,  who  receipted  for  the  same 
as  surviving  partner,  and  all  the  subsequent  payments  were 
made  in  the  same  manner.  These  receipts  thus  given  were 
full  notice  to  the  insured  of  the  death  of  one  of  the  agents. 
There  is  no  evidence  of  any  communication  with  Pearce  after 
that  date,  nor  of  any  act  ratifying  his  agency  after  the  death 
of  Stark. 

The  agency  was  of  the  firm  of  Stark  &  Pearce.  It  was 
not  to  them  as  individuals  but  as  a  firm.  Soth  were  liable 
for  the  acts  of  either,  and  the  principal  had  a  right  to  suppose 
that  the  joint  action  of  both  would  be  invoked  in  tlie  discharge 
of  the  agency.  Whether  that  agency  was  merely  for  the  pur- 
pose of  receiving  the  money,  or  for  the  purpose  of  passing 
on  the  risks  to  be  taken,  would  not  aSect  the  rule,  if  merely 
to  receive  the  money,  the  joint  liability  of  both  for  its  jpay- 
ment  was  required ;  if  for  the  character  of  the  risks,  the 
judgment  of  both  was  necessary. 

When  one  died,  all  further  powers  of  the  firm  ceased, 
except  for  the  purpose  of  settling  its  affairs ;  no  new  businea 
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could  be  transacted  in  the  name  of  the  firm ;  no  new  liability 
could  bind  the  estate  of  the  deceased  partner,  and  no  authority 
could  be  executed  in  the  name  of  the  firm  under  a  power 
given  previous  to  the  death  of  the  partner. 

All  the  cases  relied  on  by  the  plaintiff  ^s  counsel  are  cases 
relating  to  the  power  of  the  surviving  partner,  in  relation  to 
the  business  of  the  firm. 

I  am  of  the  opinion  that  the  agency  of  the  firm  ceased  with 
the  death  of  one  member  of  the  firm,  and  could  not  be  exer- 
cised by  the  survivor,  either  in  the  name  of  the  firm,  or  of 
himself  individually ;  that  the  insured  had  notice  of  such 
death  by  the  receipt  given  for  the  premium  in  1862,  and  that 
the  subsequent  payments  were  not  made  to  any  agent  of  the 
insurer  so  as  to  make  such  payment  a  valid  one. 

There  was  error  in  this  finding,  and  the  judgment  should 
be  reversed  and  a  new  trial  ordered,  costs  to  abide  event 

Judgment  reversed. 


Elizabeth  Bussell,  Bespondent,  v.  Hekby  D.  Hineb  and 

another.  Appellants. 

(GsNERAL  Term,  Fib8T  DsPABTicsnT,  Javuabt,  1872.) 

The  statate  (1  R.  8.,  533,  §  23)  which  fixes  the  amount  of  an  auctioneer's 
compenBation  for  his  Benrices,  in  the  absence  of  agreement  in  writing,  at 
two  and  a-half  per  cent  on  the  amount  of  sales,  refers  only  to  his  servioes 
as  an  auctioneer. 

Eeldf  therefore,  that  he  is  entitled  to  recover  disbursements  and  expenses 
in  excess  of  the  per  centage  allowed  by  statate. 

And  it  seems  he  is  entitled  to  additional  compensation  for  reasonable  and 
extraordinaiy  senrioes,  rendered  his  employers,  beyond  the  mere  selling 
property  at  public  sale  to  the  highest  bidder. 

This  was  an  appeal  by  the  defendants  from  a  judgment 
against  them,  entered  upon  the  verdict  of  a  jury  in  an  action 
to  recover  a  penalty  under  section  24,  1  B.  S.,  532. 

Lansing — ^Vol.  V.      68 
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T.  W.  Buf'dy  for  the  appellants. 

B.  C.  Thayer^  for  the  respondents. 

Present — Ingbaham,  P.  J.,  Babnabd  and  Cajbdozo,  JJ. 

Cabdozo,  J.  I  think  the  evidence  of  the  disbursements 
and  expenses  offered  by  the  defendants'  counsel  was  impro- 
perly excluded. 

The  statute  (1  B.  S.,  Edmonds'  ed.,  493)  fixing  the  amomit 
of  an  auctioneer's  compensation  for  his  services,  in  the  absence 
of  an  agreement  in  writing,  at  two  and  a  half  per  cent  on 
the  amount  of  the  sales,  refers  only  to  his  services  as  an 
auctioneer. 

As  was  said  in  Leeds  v.  Bowen  (1  Robert.,  p.  10),  "an 
auctioneer,  aside  from  the  statute,  like  any  other  factor,  is 
bound,  by  his  undertaking  to  sell  goods,  to  take  all  such  proper 
and  incidental  steps  to  insure  a  successful  sale  as  are  cus- 
tomary and  necessary ;  and  if,  in  performing  those  incidental 
duties,  any  expenses  are  incurred,  such  expenses  will  be  pro- 
perly chargeable  against  the  owner. 

The  ruling  at  the  circuit  deprived  the  defendants  of  show- 
ing that  their  charges  for  disbursements  and  expenses  were 
within  this  rule.  In  the  absence  of  a  written  agreement, 
their  compensation  for  their  services  as  auctioneers  cannot 
exceed  two  and  a  half  per  cent ;  but  what  other  charges  for 
disbursements  and  expenses  they  may  be  entitled  to,  must 
depend  upon  what  they  did  beyond  the  sphere  of  their  duty 
as  mere  auctioneers,  and  upon  what  as  factors  it  was  right, 
reasonable  and  customary  that  they  should  and  did  do  in 
respect  to  this  class  of  property. 

There  yet  remains  the  question  as  to  what  is  embraced  in 
the  term  services,  for  which  the  compensation  of  two  and  a 
half  per  cent  is  prescribed  by  the  statute.  I  am  aware  that 
in  the  case  in  1  Robert.  {8itpra)y  it  is  said  that  those  senrioes 
are  not  merely  the  offering  of  the  goods  for  sale,  and  striking 
them  off.    But  I  think  that  is  a  mistake,  and  that  those  star 
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vices  arc  alone  what  is  to  be  compensated  by  the  statutory 
tee* 

There  is  nothing  in  the  statute  which  shows  that  any  con- 
struction was  intended  to  be  placed  upon  the  words  beyond 
that  which  their  natural  and  ordinary  meaning  imports.  An 
"  auctioneer  "  is  defined  by  Webster  as  a  person  who  sells  at 
auction,  and  an  ^^  auction/'  by  the  same  authority,  is  a  publio 
sale  of  property  to  the  highest  bidder,  by  one  licensed  and 
authorized  for  that  purpose.  The  services,  therefore,  which 
an  auctioneer,  as  such,  performs  are  "  selling  property  at  pub- 
lic sale  to  the  highest  bidder." 

All  else  is  beyond  his  mere  calling  as  "  auctioneer,"  and  it 
is  only  for  services  as  ^'  auctioneer "  that  the  compensaftion 
is  given. 

The  judgment  should  be  reversed  and  a  new  trial  ordered^ 
fiOBtR  to  abide  event. 

Judgment  reversed. 


Edwakd  Learned,  Bespondent,  v.  Jambs  M.  Rtdeb, 

Appellant. 

(Qensbal  Term,  Fibst  Departmeht,  Jaihtast,  1879.) 

Where  the  defence,  in  an  action  against  a  surety  upon  a  written  lease, 
fraud  in  obtaining  the  defendant's  signature  as  surely  upon  a  two  years' 
lease,  and  the  defendant  testified  to  his  agreement  to  be  surety  for 
only  one  jeaij—Eeldf  that  the  qoesUon,  whether  he  would  have  signed 
as  surety  if  he  had  known  that  he  became  so  for  two  years,  was  properly 
excluded. 

This  was  an  appeal  from  a  judgment  upon  the  verdict  of  a 
jury  in  favor  of  the  plaintiff.  The  material  &cts  appear  in 
the  opinion. 

S.  A.  Ndsonj  for  the  appellant. 

A.  M.  BigdoWj  for  the  respondent. 

Present — Ikosaham,  P.  J.,  Babnabd  and  Oabdozo,  JJ. 
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Inqrahah,  p.  J.  The  evidence  showed  that  the  roof  of 
the  house  leaked  so  badly  that  the  boarders  moved  from  the 
rooms,  and  they  had  to  nse  tubs  to  prevent  the  water  from 
going  into  the  second  story.  The  surrender  which  the  defeDd- 
ant  relied  on  was,  as  stated  in  the  answer,  a  surrender  of  ^ 
premises  and  acceptance  by  the  plaintifif,  and,  by  the  evidenoe, 
a  surrender  of  the  keys  on  30th  November,  1866. 

By  the  answer  no  other  surrender  was  set  up  than  a  6^^ 
render  by  tlio  tenant  and  acceptance  by  the  landlord.  On 
that  issue  the  jury  have  found  for  the  plaintiff.  The  defend- 
ant asked  the  court  to  charge  that  if  there  was  a  surrender  on 
thirtieth  November,  that  the  lease  became  canceled  and  of  no 
effect.  This  request  was  too  broad,  even  if  such  a  defence 
could  be  set  up  under  the  answer ;  the  lease  did  not  become 
canceled.  It  ceased  only  from  the  day  of  surrender.  The 
cause  of  action  for  that  quarter  accrued  on  first  November 
preceding,  and  the  action  was  commenced  on  sixth  November. 
There  was,  therefore,  no  such  defence  existing  at  the  com- 
mencement of  suit,  or  properly  admissible  under  the  answer. 
The  refusal  to  charge,  therefore,  on  that  point,  as  requested, 
was  not  error. 

The  finding  of  the  jury  upon  the  question  of  acceptance  by 
the  landlord  was  upon  contradictory  evidence,  and  not  so 
clearly  against  the  weight  of  evidence  as  to  justify  any  inter- 
ference with  it 

The  only  remaining  question  is  as  to  the  exclusion  of  the 
qaestian  put  to  defendant,  whether  he  would  have  signed,  u 
surety,  if  he  had  known  that  by  it  he  became  surety  for  two 
years.  Upon  the  charge  of  fraud  in  obtaining  the  defendant's 
signature  the  jury  have  also  found  for  the  plainti£^  and  the 
verdict  on  that  finding,  also,  cannot  be  disturbed,  unless  the 
question  excluded  should  have  been  admitted. 

This  question  is  not  one  of  intent.    There  are  cases  where 
it  has  been  held  that  the  intent  of  a  party  may  be  shown. 
Such  was  the  case  of  Thurston  v.  Cornell  (38  N.  Y.,  281, 
286),  where  a  party  was  allowed  to  show  what  was  her  intent . 
in  receiving  a  sum  of  money  on  making  a  loaa  to  be  for  some 
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other  purpose  than  interest.  The  rale  is  there  stated  to  be, 
''  where  the  character  of  the  transaction  depends  on  the  intent 
of  the  partjy  it  is  competent  to  inquire  of  him  what  his  inten- 
tion was." 

In  Seym'Our  v.  Wilson  (14  N.  Y.,  567)  it  was  held  proper 
to  inquire  of  a  witness  whether  his  intention  in  making  an 
assignment  was  to  delay  or  defraud  his  creditors. 

And  in  Thorn  v.  Hdmer  (2  Eejes,  27)  a  party  was  asked 
the  question  whether  he  believed  certain  representations  by 
which  he  alleged  he  was  defrauded. 

The  question  in  this  case  is  not  one  of  intent.  It  was 
whether  the  witness  had  been  defrauded.  On  this  point  all 
the  testimony  had  been  admitted,  and  it  was  not  proper  to 
ask  the  witness  what  he  would  have  done  under  other  cir* 
cumstances.  He  did  testify  that  he  agreed  to  be  surety  only 
for  one  year.  If  that  was  believed,  it  disposed  of  the  ques* 
tion.  If  it  was  not,  it  was  immaterial  whether  he  would  have 
been  surety  for  two  years  or  not. 

The  judgment  should  be  affiimed. 


James  S.  Mabsh,  Appellant,  v.  John  A.  Dodoe  et  al., 

Bespondents. 

(GKRESAii  Tebk,  Fottbtb  Depjlrtiibnt,  June,  1872.) 

In  an  action  on  an  agreement  to  pay  a  royalty  on  sales  of  patented  imple 
aients,  and  to  accoont  for  sales  made  or  implements  disposed  of, — EM, 
Hiat  tlM  mannfactmre  and  shipment  of  the  implements  frrai  the  defend- 
ants* fiu^ry  was  prima  fade  evidence  of  their  sale. 

The  defendant  proved  a  supplemental  agreement,  not  mentioned  in  the 
pleadings,  which  upon  proof  of  other  facts  would  have  reduced  the  recov- 
eiy,  no  pretence  of  having  been  misled  or  injured  being  made. — BM- 
thai  a  wnisuit  on  the  ground  of  vailanoe  was  error. 

MomoK  by  plaintiff  for  a  new  trial,  upon  nonsuit  at  Oayuga 
Circuit ;  exceptions  ordered  to  be  heard  in  the  first  instance 
at  the  General  Term.    The  facts  are  stated  in  the  opinion. 
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JSoUin  Tract/,  for  the  plaintiff. 

IT,  V.  Howland^  for  the  defendants. 

Present — Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — Taloott,  J.  This  action  was  brought  tc 
recover  license  fees  alleged  to  have  accrued  on  a  license 
whereby  the  plaintiff,  being  the  patentee  of  certain  improve- 
ments on  harvesting  machines,  known  as  "  Marsh's  Self-rake," 
granted  to  the  defendants  the  privilege  of  making,  using  and 
vending  the  said  implement.  By  the  agreement  containing 
the  license,  the  defendants  agree  to  pay  the  plaintiff  ten  dollars 
upon  each  of  said  self-rakes  ^^  that  shall  be  made,  and  dold  or 
disposed  of  by  the  said  Dodge,  Stevenson  &  Company  (tht 
defendants),  or  by  their  authority  or  procurement  during  the 
time  aforesaid.  Payment  of  the  aforesaid  sum  of  ten  dollars, 
on  each  of  said  self-rakes,  to  be  made  on  the  1st  day  of  Janu- 
ary, in  each  and  every  year ; "  and  by  the  same  agreement  the 
defendants  agreed  to  render  "  a  true  and  faithful  account,  on 
the  1st  day  of  January,  in  each  and  every  year  thereafter,  of 
all  the  said  self-rakes  sold  or  disposed  of  by  them,  or  by  their 
procurement  or  authority,  during  the  year  preceding  the  said 
first  daj." 

This  agreement  was  dated  in  September,  1865,  and  was 
executed  by  both  parties,  under  seal,  on  the  same  day  and 
simultaneously  with  the  execution  of  the  above-mentioned 
license  and  agreement,  the  parties  executed  another  instrn- 
ment,  but  without  seal,  reciting  the  granting  of  die  license 
on  that  day,  whereby  the  plaintiff,  in  consideration  of  one 
dellar,  "  and  certain  valuable  work  in  the  matter  of  introdn- 
cing  said  improvements  to  public  notice,"  agreed  to  allow  a 
drawback  of  three  dollars  on  each  self-rake  made  and  sold  by 
the  defendants  and  attached  to  machines  other  than  what 
were  known  as  "  Marsh's  Self-rake  Harvester." 

And  it  was  further  agreed  that  "  for  all  the  machines  known 
as  the  "  Ohio  Ball's  Patent,"  that  may  adopt  and  use  the 
Marsh  rake,  the  defendants  ^  were  to  receive  one  dollar  and 
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fifty  cents  from  any  money  that  may  be  due  on  said  license 
from  James  S.  Marsh  to  said  Dodge,  Stevenson  &  Co." 

And  it  was  further  agreed  that  in  the  event  that  Marsh 
should  grant  any  license  for  the  use  of  his  rake  for  a  less  sum 
than  ten  dollars,  then  a  corresponding  deduction  should  be 
made  to  the  defendants. 

In  his  complaint  the  plaintiff  set  forth  the  first-mentioned 
license  and  agreement,  but  took  no  notice  of  the  other  agree- 
ment. He  alleged  that  the  defendants  had  failed  to  render 
any  account  or  to  pay  any  license  fees,  and  that  the  defend- 
ants had  made  and  sold  under  the  license  six  hundred  of  the 
said  rakes  since  the  granting  of  the  license,  for  which  they 
had  paid  nothing  and  rendered  no  account.  The  answer  was 
a  general  denial,  together  with  allegations  denying  the  validity 
of  the  plaintiff's  letters  patent.  The  defendants  did  not  set 
up  in  their  answer  the  further  agreement,  or  aver  any  facts 
upon  which  they  claimed  any  deduction  from  the  fee  of  ten 
dollars  under  the  provisions  of  the  further  agreement. 

On  the  trial,  the  plaintiff,  after  proving  his  letters  patent 
and  the  agreement  set  out  in  his  complaint,  gave  evidence 
tendino:  to  show  that  the  defendants  were  manufacturers  at 
Auburn,  and  that  at  their  works  at  that  place  they  had 
manufactured  and  sent  off  between  six  hundred  and  seven 
hundred  of  these  rakes  in  the  fall  and  winter  of  1865  and 
1S66.  It  did  not  appear  where  or  to  whom  these  had  been 
sent,  or  under  what  arrangement  or  circumstances ;  but  as  we 
understand  the  case,  they  were  sent  somewhere,  away  from 
Auburn.  It  further  appeared  that  afterward  a  large  portion 
of  these  rakes  so  sent  away  came  back,  but  how  many,  from 
whom  or  for  what  reason  or  purpose  did  not  appear.  After 
the  plaintiff  rested,  the  defendants  proved  the  execution  of 
the  further  a^^ement,  but  made  no  attempt  to  give  any 
account  of  the  rakes  which  they  had  manufactured,  and 
no  explanation  of  the  circumstances  under  which  they  were 
sent  off  or  came  back. 

Upon  this  state  of  the  evidence  the  defendants  moved  for 
a  nonsuit  upon  the  following  grounds,  viz. : 
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*^  Ist.  That  there  is  a  material  yariance  betwe^i  the  contract 
declared  upon  and  the  contract  as  proved. 

**  2d.  On  the  ground  that  the  plaintiff  had  proved  no  sale  of 
the  property  under  the  contract  upon  which  he  has  declared." 

These  are  the  only  grounds  now  su^ested  by  the  defend- 
ants' counsel.  The  court  granted  the  nonsuit  and  the  plaindif 
excepted.  The  nonsuit  was  clearly  erroneous.  If  the  farther 
agreement  is  to  be  considered  and  construed  as  a  part  of  tbe 
original  agreement,  this  is  so  only  for  the  purpose  of  con- 
trolling the  rights  of  the  parties  under  the  two  agreements 
taken  together.  The  plaintiff  proved  his  agreement,  under 
seal,  precisely  as  he  had  alleged  it.  The  proof  of  the  further 
agreement,  at  most,  could  only  entitle  the  defendants  to  the 
deductions  specified  in  that  agreement,  provided  they  had 
shown  the  facts  entitling  them  to  the  deduction.  If  it  bad 
been  a  technical  variance  it  should  have  been  disregarded,  as 
there  is  no  pretence  that  the  defendants  could  have  been,  in 
any  way,  misled  ot  injured.  We  apprehend  that  the  nonsuit 
was,  in  fact,  granted  on  the  other  point,  which  we  think  also 
erroneous.  The  defendants  were  to  keep  and  render  a  faithfhl 
and  true  account  of  the  rakes  sold  or  disposed  of  by  them. 
They  do  not  pretend  to  have  rendered  any  account.  The 
most  the  plaintiff  could  be  expected  to  do  was  to  give  general 
evidence  tending  to  show  that  the  defendants  had,  in  fact, 
made  and  disposed  of  some  of  the  rakes.  We  think  the  evi- 
dence ^ven  by  the  plaintiff,  showing  a  large  number  of  these 
rakes  made  by  the  defendants  and  sent  away  from  their  fac- 
tory, was  Buf&cient  prima  facie  to  call  upon  the  defendants 
for  an  explanation,  and  the  account  they  bad  eoYenanted  to 
keep  and  render. 

If  the  proof  that  many  of  the  machines  came  back  was  of 
any  effect  at  all,  without  further  explanation^  it  certainly  was 
an  answer  only  to  such  of  them  as  did  come  back. 

The  nonsuit  must  be  set  aside  and  a  new  trial  grsTited, 
costs  to  abide  the  event. 
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Chablbs  F.  Smith,  Bespondent,  v.  Thb  Mtsjl  Life  Insub  

ANOE  Company,  Appellant.  1^^ 

(Qbneral  Term,  Eighth  Distbict,  Septbmbeb,  1871.) 

VThere  the  application  npon  which  a  policy  of  life  insurance  is  issued  is 
made  for  the  benefit  of  the  person  applying,  and  becomes  part  of  the 
policy,  and  the  policy  recites  the  payment  of  the  consideration  by  the 
applicant,  and  the  agreement  is  to  pay  '*  the  assured,"  the  insurance  is, 
it  seems,  for  the  benefit  of  the  applicant 

And  in  such  case,  it  seems,  the  '*  assured  "  is  the  party  paying  the  considera- 
tion, and  asking  for  the  insurance  for  his  benefit. 

It  seems,  in  furnishing  preliminary  proofs  the  person  claiming  the  insurance 
under  a  policy  which  agrees  to  pay  after  due  proof  and  notice  of  the 
death,  is  not  obliged  to  furnish  proof  of  his  insurable  interest 

And  if  necessary  to  fUmish  such  proof,  a  defect  in  that  respect  is  waived 
by  the  insurer  if  he  retains  the  proof  fUrnished  without  objection. 

Concealment  or  misrepresentation  by  an  applicant  for  life  insurance  of 
symptoms  of  a  serious  and  dangerous  disease,  in  answering  questions 
proposed  to  him  by  the  insurer,  which  he  agrees  and  professes  to  answer 
truly,  making  his  answers  part  of  the  policy,  avoid  the  policy,  even 
although  the  insurer's  examining  physician  examines  the  applicant  and 
reports  favorably  upon  the  matters  questioned  upon. 

This  was  an  appeal  from  a  judgment  entered  upon  the 
decision  of  a  referee  in  favor  of  the  plaintiff. 

The  plaintiff  sued  to  recover  the  amount  of  an  insurance 
upon  the  life  of  Jonathan  0.  Smith,  his  deceased  father,  which 
had  been  issued  upon  their  joint  application,  for  $2,000,  and 
he  set  forth  in  his  complaint  that  he  had  at  the  time  of  taking 
the  insurance,  and  of  the  death  of  his  father,  a  valuable  interest 
in  the  latter's  life:  also  the  furnishing  of  proof  of  the  death 
and  performance  of  the  conditions  of  the  policy,  which  was 
as  follows : 

"-^TNA  Life  Insubance  CoMPAmr,  Habtfobd,  CoNNEcricirr. 

^^  This  policy  of  insurance  witnesseth,  that  the  ^tna  Life 
Insurance  Company,  in  consideration  of  the  sum  of  $153.70, 
to  them  in  hand  paid  by  Charles  F.  Smith,  and  of  the  annual 
premium  of  $153.70  to  be  paid  to  said  company  ou  or  before 
the  nineteenth  day  of  January  in  every  year  during  the  con 

Lansr^g — Vol,  V.        69 
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tinuance  of  this  policy,  do  assure  the  life  of  Jonathan  C. 
Smith,  of  Scipio,  in  the  county  of  Cayuga,  State  of  New 
York,  in  the  amount  of  $2,000,  for  the  term  of  his  life. 

"  And  the  said  company  do  hereby  promise  and  agree,  to  and 
with  the  said  assured,  his  executors,  administrators  and 
assigns,  well  and  truly  to  pay  or  cause  to  be  paid  the  aaid 
sum  insured  to  tlie  said  assured,  his  executors,  administrators 
or  assigns,  within  ninety  days  after  due  notice  and  proof  of 
the  death  of  the  said  Jonathan  C.  Smith,  and  in  either  case 
sl\  indebtedness  of  the  party  to  tlie  company  shall  be  deducted 
from  the  sum  insured: 

"  Provided  always,  and  it  is  hereby  declared  to  be  the  true 
intent  and  meaning  of  this  policy,  and  the  same  is  accepted 
by  the  assured  upon  the  expi*e8s  conditions,  that  in  case  the 
Biiid  Jonathan  C.  Smith  shall  die  upon  the  seas,  or  shall,  with- 
out the  consent  of  this  company  previously  obtained  and 
indorsed  upon  this  policy,  pass  beyond  the  settled  limits  of 
the  United  States  (except  into  the  settled  limits  of  the  BritM 
Provinces  of  the  two  Canadas,  Nova  Scotia,  or  New  Bruns- 
wick), or  shall,  without  such  previous  consent  thus  indorsed, 
visit  the  parts  of  the  United  States  which  lie  south  of  the 
thirty-sixth  degree  of  north  latitude,  between  the  first  of 
June  and  the  first  of  November,  or  shall,  without  such  pre- 
vious consent  thus  indorsed,  pass  to  or  west  of  the  Kooky 
Mountains,  or  shall,  without  such  previous  consent  thus 
indorsed,  enter  into  any  military  or  naval  service  whatsoever 
(the  militia  not  in  actual  service  excepted),  or  shall,  without 
such  previous  consent  thus  indorsed,  be  permauently  employed 
as  an  engineer  or  fireman  in  charge  of  a  steam  engine,  or  as 
conductor  or  brakemau  upon  a  railroad,  or  as  an  oflScer,  hand 
or  servant  of  any  steam  vessel,  or  in  the  manufacture  or 
transportation  of  gunpowder,  or  in  case  he  shall  become  ao 
far  intemperate  as  to  impair  his  health  seriously  and  perma- 
nently, or  induce  delirium  tremens,  or  shall  die  by  his  own 
hand,  or  in  a  duel,  or  in  consequence  thereof,  or  by  the  baudb 
of  justice,  or  in  the  known  violation  of  any  law  of  the  States 
Dr  of  the  United  States,  or  in  oonsequence  tiiereof,  or  of  any 
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govern  aent  wliere  he  may  be,  this  policy  shull  be  yoid,  null 
and  of  ao  effect 

*^  Al  1  it  is  also  understood  and  agreed  to  be  the  true  inteot 
and  mraning  hereof,  that  if  the  proposal,  answers  and 
dedarations,  made  by  the  said  Jonathan  C.  Smith,  and  bear- 
ing date  the  19th  day  of  January,  1867,  and  wliich  are 
hereby  made  part  and  parcel  of  this  policy,  as  fully  as  if 
herein  recited,  and  upon  the  faith  of  which  this  agreement 
is  made,  shall  be  found  in  any  respect  false  or  fraudulent, 
then  and  in  such  case  this  policy  shall  be  null  and  void ;  or 
in  case  the  said  assured  shall  not  pay  the  said  annual  pre- 
mium on  or  before  the  several  days  hereinbefore  mentioned 
for  the  payment  thereof,  then  and  in  every  such  case  the  said 
company  shall  not  be  liable  to  the  payment  of  the  sum 
insured  or  any  part  tliereof,  and  this  policy  shall  cease  and 
determine. 

^^  And  it  is  further  agreed  that,  in  every  case  where  this 
policy  shall  cease  or  be  or  become  void,  all  payments  made 
thereon  shall  be  forfeited  to  the  said  company,  and  also  all 
profits  and  dividend  credits  accruing  therefrom. 

"  In  witness  whereof,  the  said  ^tna  Life  Insurance  Com- 
pany have,  by  their  president  and  secretary,  signed  and  exe- 
cuted this  contract  in  the  city  of  Hartford,  this  19th  day  of 
January,  1867,  but  the  same  shall  not  be  binding  until 
countersigned  by  "William  Wade,   agent   at  Moravia,  New 

York. 

"  E.  A.  BUCKLEY,  President. 

"  T.  O.  Ekdees,  Secretary. 

"  Countersigned  at  Moravia,  this  11th  day  of  February,  1867. 

"  WiLLUM  Wade,  Agent. 

roo  Cents,  IT.  S.Rerennel 
L    a^amp  o^nceled.      j 

The  anawer  alleged,  among  other  things,  that  the  policy  waa 
obtained  fraudulently,  and  by  the  suppceasion  and  0(»icealmeQt 
of  certain  material  facts  by  the  person  whose  life  had  been 
insured,  regarding  his  physical  condition  and  health,  at  the  time 
of  applying  for  the  insurance,  and  previously ;  and  by  rea- 
son of  misstatements  and  false  answers  to  questions  proposed, 
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in  writing  to  sncli  person  as  the  basis  of  the  infurance. 
Also,  that  the  certificate  of  the  physician  who  made  the 
medical  examination,  adopted  as  part  of  the  application  by 
the  applicant,  was  misstated,  untrue  and  evasive,  in  concealing 
and  suppressing  material  facts  in  regard  to  the  circumstances 
of  the  life  and  the  health  and  history  of  the  person  examined. 

The  evidence  given  upon  the  trial  so  far  as  material  appears 
in  the  opinion. 

The  referee  found  the  issuing  of  the  policy,  &c.,  as  alleged 
in  the  complaint ;  that  the  plaintiff  had  a  valuable  interest  in 
the  life  of  his  father,  at  the  time  of  insurance,  which  con- 
tinued until  the  time  of  the  latter's  death ;  that  proof  of  death 
was  sent  in  due  form  and  season  to  the  defendant,  and  notice 
thereof  given  in  due  time ;  that  the  plaintiff  had  fulfilled  the 
terms  and  conditions  of  the  policy,  &c.,  and  he  gave  judgment 
in  the  plaintiff's  favor  for  the  amount  of  the  insurance. 
Exceptions  were  taken  to  the  referee's  findings  of  law  and 
facts. 

John  T.  Pingree^  for  the  appellant. 

HoUin  Tracy ^  for  the  respondent. 

Present — Johnson,  Dwioht  and  J.  C.  Sioth,  JJ. 

James  C.  Smtih,  J.  This  is  an  appeal  from  a  judgment 
on  the  report  of  a  referee  in  an  action  on  a  policy  of  life 
insurance.  The  policy  was  issued  by  the  defendants,  insuring 
the  life  of  Jonathan  C.  Smith  to  the  amount  of  $2,000. 

The  first  point  made  by  the  appellants'  counsel  is,  that  the 
referee  erred  in  receiving  the  testimony  offered  by  the  plain- 
tiff to  show  an  insurable  interest  in  himself,  for  the  reason 
that  the  interest,  thus  proposed  to  be  shown,  differed  from 
that  stated  in  the  preliminary  proofs.  The  answer  to  this 
point  is,  that  although  the  defendant  objected  to  the  evidem 
on  several  specific  grounds,  the  one  now  taken  was  not  m£ 
tioned  at  the  trial.    The  objections  specified  were,  that  tl 
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evidence  was  improper,  immaterial,  irrelevant  and  inadmia- 
Bible  under  the  pleadings,  neither  of  which  was  valid,  nor  is 
either  of  them  now  relied  on.  The  objection  now  urged 
could  not  have  been  taken  at  that  stage  of  the  trial,  as  the 
preliminary  proofs  had  not  then  been  introduced,  and  after 
they  were  introduced,  the  point  was  not  raised  by  a  motion  to 
strike  out,  or  otherwise. 

The  next  position  taken  by  the  counsel  for  the  appellant  is, 
that  the  referee  erred  in  refusing  to  dismiss  the  complaint. 
The  first  ground  on  which  the  motion  to  dismiss  was  made, 
was  that  the  policy  was  not  issued  to  the  plaintifi^,  nor  assigned 
to  him,  nor  does  it  contain  a  promise  to  pay  to  him.  To  this 
there  are  several  decisive  answers :  1.  The  complaint  alleges, 
and  the  answer  expressly  admits,  that  the  policy  was  issued 
for  the  benefit  of  the  plaintiff.  2.  The  application,  which 
by  the  terms  of  the  policy  is  made  a  part  of  the  latter  instru- 
ment, is  made  by  the  plaintiff,  and  names  him  as  the  party 
for  whose  benefit  the  insurance  is  proposed.  3.  The  policy 
recites  that  the  consideration  was  paid  by  the  plaintiff,  and 
the  promise  therein  is  to  pay  to  the  asstired.  The  term 
"  assured  "  can  mean  none  other  than  the  party  paying  the 
consideration,  and  asking  for  the  insurance  for  his  benefit. 

The  only  other  ground  stated  on  the  motion  to  dismiss  is, 
that  the  preliminary  proofs  were  defective  as  to  the  insurable 
interest  of  the  plaintiff.  The  defect  is  not  material,  as  the 
plaintiff  was  under  no  obligation  to  fnmish  proof  of  his 
interest.  By  the  terms  of  the  policy,  the  insurer  agreed 
to  pay  within  ninety  days  after  due  notice  and  proof  of  the 
death  of  the  said  Jonathan  C.  Smith.  The  death  was  the  only 
fiskct  of  which  the  plaintiff  was  required  to  furnish  proof. 

But  if  the  defect  had  been  material  it  was  waived  by  the 
defendants,  they  liaving  retained  the  proofs  without  objee- 
tion.  The  defect  is  one  which  the  plaintiff  might  have 
obviated,  if  the  defendants  had  insisted  upon  it  at  the  tima 
and  they,  not  having  done  so,  cannot  now  avail  themselves  of 
it  to  defeat  the  plaintiff's  claim.  (25  Wend.,  379 ;  43  Barb., 
851.) 
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The  next  poeition  taken  bj  the  appeUantB'  connael  is  of  a 
more  substantial  character.  It  is  that  the  evidence  ahowa 
that  the  policy  was  void  by  reason  of  the  fraudulent  conceal- 
ment of  the  health  and  condition  of  Jonathan  O.  Smith, 
namely,  a  concealment  of  the  fact  that^  at  the  time  of  making 
the  application,  and  for  years  before,  the  said  Jonathan  C. 
Smith  was  afflicted  with  a  cough,  with  spitting  of  bloody  and 
with  shortness  of  breath,  indicating  some  serious  disease. 

The  report  of  the  referee  contains  no  express  finding  npon 
the  questions  of  fact  involved  in  this  point.  On  looking  into 
the  testimony,  it  appears  to  be  established,  by  evidence 
decidedly  preponderating,  if  not  wholly  uncontradicted,  that, 
for  at  least  two  or  three  years  before  the  time  when  the  apph- 
cation  was  made,  Jonathan  C.  Smith  was  afflicted  with  a 
cough  and  spitting  of  blood,  as  well  as  a  difficulty  of  breath- 
ing ;  that  these  maladies,  especially  that  of  blood-spitting, 
had  been  noticed  by  many  of  his  acquaintances ;  that  he  had 
consulted  physicians,  and  obtained  prescriptions  therefor,  and 
that  in  his  own  apprehension,  and  in  the  opinion  of  the  phy- 
sicians he  consulted,  these  difficulties  were  of  a  serious 
character.  Jonathan  0.  Smith  was  the  father  of  the  plaintiff, 
and  lived  with  the  plaintiff  at  the  time  of  the  application, 
and  for  several  months  previously.  The  application  was 
signed  by  both  of  them.  It  contained  a  declaration  in  these 
words :  "  That  he  "  (the  said  Jonathan  C.  Smith)  "  is  now  in 
good  health,  of  sound  body  and  mind,  and  does  nsnalLy  enjoy 
good  health  ;  and  that  the  following  answers  and  statements 
are  correct  and  true,  in  which  I  have  not  ooneealed^  withheld 
or  misrepresented  any  material  circumstance  in  relation  to  the 
past  or  present  state  of  his  health,  habits  of  life  or  condition, 
which  may  render  an  insurance  on  his  life  more  than  usaally 
hazardous,  or  with  which  the  directors  of  said  company 
ought  to  be  made  acquainted;"  It  also  contained  the  follow- 
ing :  ^^  I  do  hereby  agree  that  the  answers  given  to  the  fol- 
lowing questions^  and  the  accompanying  statements  and  this 
declaration,  shall  be  the  basis  and  form  part  of  the  contract  or 
policy  between  me  and  the  said  company ;  and  that  if  the 
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same  be  in  any  respect  false  or  fraudulent,  the  said  policy 
shall  be  void." 

One  of  the  questions  referred  to  is  the  following :  ^^  Has 
the  party  ever  had  any  of  the  following  diseases  f "  Then 
follows  a  specification  of  some  twenty  diseases,  including  that 
of  "  spitting  of  blood."  The  only  answer  to  this  question  is, 
^^see  surgeon's  report."  Indorsed  on  the  application  is  a 
certificate  signed  by  Elias  A.  Mead  as  examining  physician, 
in  which,  in  reply  to  tho  question  *^  whether  cough,  occasional 
or  habitual,  or  expectoration,  or  occasional  or  uniform  diffi- 
culty of  breathing,  or  palpitation,"  the  answer  is,  "  no  cough, 
walking  fast  up  stairs  or  up  hill  produces  slight  difiiculty  in 
breathing,  no."  In  reply  to  the  question  "  whether  the  party 
has  ever  suffered  from  mechanical  injury  or  disease  of  any 
Tdnd^^  the  answer  is,  **  no." 

Smith  died  in  less  than  four  months  after  the  date  of  the 
application  of  pleuro-pneumonia,  as  the  referee  found. 
There  is  no  question  but  that  if  he  had  been  affected  with 
spitting  of  blood  for  a  considerable  time,  it  was  a  material 
circumstance,  which  might  render  an  insurance  on  his  life 
more  than  usually  hazardous,  and  which  the  applicant  was, 
therefore,  bound  to  disclose,  not  only  by  the  obvious  dictates 
of  honesty,  but  by  the  express  terms  of  the  contract.  There 
was  nothing  in  the  nature  of  the  question  which  made  it 
necessary  for  the  party  to  refer  it  to  the  examining  physician 
for  an  answer,  since  it  related  to  a  circumstance  concerning 
the  past  state  of  his  health,  which  the  surgeon  could  not 
know  anything  about,  and  which  was  fully  known  to  and 
understood  by  the  party  himself.  Not  only  was  the  fact 
known  to  Jonathan  Smith,  but  the  evidence  would  have  war- 
ranted the  finding  that  it  was  known  to  the  plaintiff  also. 
In  view  of  the  testimony  as  to  the  length  of  time  during 
which  the  spitting  of  blood  had  continued,  and  the  frequency 
with  which  it  was  manifested,  it  is  extremely  improbable  that 
the  plaintiff  had  not  observed  it  during  his  residence,  for 
several  months,  in  the  same  family  with  his  father.  The  fact 
that  the  applicant  referred  the  question  respecting  the  spit- 
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ting  of  blood  to  the  snrgeon ;  the  fact  that  the  surgeon's  cer- 
tificate did  not  answer  it  specifically,  bnt  gave  the  replies 
already  referred  to,  which,  for  the  present  purpose,  are  to 
have  the  same  effect  as  if  they  had  been  made  by  the  appli- 
cant and  the  party,  since  the  surgeon  did  no  more  than  to 
write  at  their  dictation ;  and  the  further  fact  testified  to  by 
the  physician  himself,  who  was  called  as  a  witness  by  the 
plaintiff,  that  the  party  did  not  tell  him  that  he  had  spit 
blood,  amount  to  almost  irresistible  evidence  that  the  fiict  of 
the  existence  of  the  diseajse  of  spitting  blood  was  intention- 
ally and  fraudulently  concealed  by  the  applicant  from  the 
knowledge  of  the  defendants.  The  defendants  very  properly 
relied  upon  the  answers  and  statements  contained  in  the 
application.  They  were  not  required  to  call  for  more  fall 
and  explicit  answers.  They  had  the  right  to  regard  the  cer- 
tificate of  the  physician  as  the  statement  of  the  applicant,  so 
far  as  it  related  to  the  question  which  the  applicant  referred 
to  him ;  and  they  also  had  a  right  to  assume  that  the  appli- 
cant had  acquainted  the  physician  with  all  the  &ct8  material 
to  that  inquiry  before  the  certificate  was  made. 

If^  therefore,  the  referee  had  passed  expressly  upon  the 
question  of  fact  above  considered,  and  had  determined  it 
according  to  what  seems  to  us  the  decided  weight  of  testi- 
mony, the  defence  must  have  prevailed. 

Whether  we  are  to  regard  him  as  having  omitted  to  pass 
upon  this  very  material  issue,  or  as  having  impliedly  decided 
it  in  favor  of  the  prevailing  party,  according  to  some  of  the 
cases  (27  How.,  1 ;  49  Barb.,  362),  his  conclusion  was  errone- 
ous, since,  according  to  the  decided  preponderance  of  evidence^ 
the  policy  was  procured  by  fraud. 

The  judgment  should  be  reversed  and  a  new  trial  ordr^od, 
costs  to  abide  event. 

Judgment  reversed. 
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HMABDnre  ram  Diosm  ov  tbi  LAtm 


Mr  Justice  He^-rt  Hogeboom. 


At  an  adjourned  circuit  held  at  Albany,  September  17, 
1672,  Mr.  Justice  Learned  presiding,  Mr,  Amasa  J.  Parker, 
presented  to  the  court,  with  fitting  remarks,  the  resolutions 
of  a  meeting  of  the  bar  of  Albany,  over  which  he  had  pre- 
sided, adopted  upon  the  report  of  Messrs.  Enfus  W.  Peck- 
ham,  Jr.,  Matthew  Hale,  N.  0.  Moak,  William  0.  McHarg 
and  "William  Lansing,  a  committee  appointed  for  their  pre- 
paration, and  also  a  record  of  the  proceedings  of  the  meeting 
as  follows : 

Mr.  RuFus  W.  Pjboeham,  Jr.  from  the  committee  on  reso- 
lutions, submitted  the  following : 

On  the  12th  day  of  September,  1872,  at  the  city  of  Hudson, 
in  the  sixty-fourth  year  of  his  age,  the  fifteenth  of  his  jadicial 
life  and  in  the  full  vigor  of  his  mental  powers,  Henry  Hoge- 
boom,  a  justice  of  the  Supreme  Court  of  the  State  of  New 
York,  died. 

A  vacancy  has  thus  been  created  on  the  bench  of  the  Supreme 
Court,  which  will  be  very  difficult  to  fill.  Occupying  a  Heat 
thereon  for  nearly  fifteen  years,  by  the  purity  of  his  conduct 
and  the  ability  and  impartiality  of  his  decisions,  he  achieved 
for  himself  a  name  that  is  honored  wherever  in  this  State 
judicial  ability  and  integrity  are  appreciated.    His  mind  was 
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of  that  description  which  always  saw  both  sides  of  a  case,  and 
Le  never  allowed  the  weight  of  either  to  be  affected  by  any 
other  than  considerations  of  a  legal  or  equitable  nature.  The 
style  of  his  written  opinions  was  absolutely  unrivaled  by  any 
of  his  brethren  in  this  State,  and  they  will  remain  his  enduring 
monument  and  models  for  the  indtation  of  future  judges. 
Those  who  have  heard  his  charges  to  juries  have  listened  with 
delight  to  his  masterly  summary  of  the  evidence  ;  to  his  judi- 
cial impartiality  in  presenting  the  strong  points  of  each  side  of 
the  case,  and  to  the  solemn  and  impressive  manner  in  which  he 
would  urge  the  manly  and  honest  discharge  by  the  jury  of  a 
great  public  duty  $  the  beauty  of  his  diction  and  perspicuity  of 
his  style  upon  such  occasions  proclaimed  him  a  consummate 
master  of  the  English  tongue. 

In  private  life  he  was  the  courteous,  genial,  pure-minded 
gentleman. 

Therefore,  and  in  view  of  the  fact  that  such  a  judge  has  been 
taken  from  our  midst,  the  bar  of  the  county  of  Albany,  the 
members  of  which  have  known  him  so  well,  and  practiced  before 
him  so  many  years^  in  a  meeting  held  at  the  City  Hall  in  Albany, 
upon  receiving  tidings  of  his  decease,  have  hereby  unanimously 

Sesolvedy  That  by  the  death  of  Henry  Hogeboom,  the  bench 
of  the  Supreme  Court  has  suffered  the  loss  of  a  most  eminent 
judge,  whose  great  learning,  entire  purity  of  character  and 
dignified  bearing  adorned  the  high  judicial  station,  which  for 
many  years  he  so  worthily  and  so  ably  filled.  In  his  pro- 
fession he  stood  among  the  first,  and  was  the  acknowledged 
leader  of  his  circuit.  When  elevated  to  the  bench,  the  honesty 
that  was  so  intimate  a  part  of  his  very  nature  stood  out  in 
boldness,  and  was  of  a  character  so  undoubted  as  to  prevent 
even  the  attempt  to  warp  his  judgment  by  any  undue  coor 
siderations. 

Resolved^  That  the  loss  falls  with  special  severity  upon  the 
members  of  this  bar,  for  we  are  called  upon  to  mourn  the 
absence,  not  only  of  the  accomplished  lawyer,  the  pure  and 
honored  judge,  but  also  of  the  man  who,  in  years  of  close  pro- 
fessional intercourse  and  social  acquaintanceship,  had  become 
endeared  to  us  as  a  personal  friend.  Knowing  that  we  shall 
see  his  i^e  no  more  for  ever,  we  feel  almost  like  forgetting  our 
loss  as  lawyers,  and,  reverting  to  hours  spent  in  his  company, 
when  freed  from  the  cares  of  the  judgment  seat,  remcmhering 
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how  he  iron  oar  hearts  by  the  genial,  unaffected  and  kindly 
dignity  of  his  manners. 

lUsolvedj  That  his  example  is  one  which  we  may  weli  Btrive 
to  follow;  as  that  of  a  patient,  laborioas,  painstaking  and  able 
jadge,  a  man  of  high  integrity,  and  a  gentleman  of  true  oonrtesy. 

JResolvedy  That  the  chairman  of  this  meeting  transmit  a  copy 
of  these  resolutions  to  the  family  of  the  deceased,  and  that  he 
also  present  the  record  of  these  proceedings  to  the  Circuit 
Court  now  in  session  in  this  city,  with  a  request  that  they  be 
entered  upon  the  minutes  of  the  court* 

Mr.  Matthew  Hale,  in  seconding  the  resolutions,  spoke 
as  follows : 

Mr.  PRBsiDfiKT. — ^The  sad  event  which  has  occasioned  this 
meeting  has  occurred  under  peculiar  and  impressive  circum- 
stances. A  few  months  ago— just  at  the  opening  of  summer— 
Judge  Hogeboom,  sitting  here,  at  the  request  of  some  members 
of  this  bar  adjourned  the  Circuit  which  he  was  holding  to  the 
third  Monday  of  September.  The  summer  passed.  Time 
brought  around  the  designated  day.  But  on  the  third  Monday 
of  September  the  adjourned  circuit  was  not  held.  Judge  and 
lawyers  were  called  away  to  follow  to  his  last  resting-place  the 
lifeless  form  of  the  judge  who  had,  by  his  order,  called  us 
together  here.  We  left  yesterday  the  forum  to  which  he  had 
called  us  in  his  life,  to  attend  the  mournful  ceremonies  which  a 
higher  power  had  appointed,  by  his  death.  Yesterday  we 
followed  him  to  the  grave  ;  to-day  we  assemble,  not  to  pursue 
onr  usual  avocations  at  such  a  time,  but,  while  legal  strife  is 
suspended  and  suitors  wait,  to  confer  together  on  our  great 
Dereavement,  to  call  to  tnind  those  traits  of  character  which  in 
nis  life  so  commanded  our  esteem,  and  which  now  lead  us  so 
sincerely  to  mourn  his  loss. 

Speaking,  as  I  do,  to  those  who  knew  Judge  Hogeboom  well  in 
life,  it  would  be  presumption  for  me  to  attempt  to  analyze  his 
diaracter  or  paint  his  virtues.  It  is  only  to  bear  feeble  testimony 
to  his  greatness  and  his  goodness,  known  and  acknowledged  by 
all,  that  I  venture  to  open  my  lips.  Here  in  this  room  we  have  all 
seen  him,  presiding  with  unequaled  dignity,  holding  the  scales 
of  justice  with  even  hands.  Here  we  have  often  heard  his 
words  fitly  chosen — ^''apples  of  gold  in  pictures  of  silver" — ^in 
dciivering  his  decisions  and  in  chains  to  juries.    Who  can 
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complain  of  unfair  or  even  unkind  treatment  at  his  nands?  To 
whom  was  he  ever  lacking  in  courtesy,  in  patience,  and  discreet 
and  just  consideration  ?  Sincerely  and  with  a  full  heart  can  I 
say — and  I  am  sure  that  all  who  hear  me  will  bear  me  witness— 
that  I  have  never  in  my  experience  met  with  any  one  combining 
to  such  an  extraordinary  degree  all  of  those  elements  which 
make  up  the  '^  model  judge."  Patient,  deliberate,  impartial, 
kind,  intelligent  and  just,  I  have  never  seen  in  public  life  one 
to  whom  the  oft-quoted  words  of  the  poet  might  so  truly  be 
applied:  ^^None  knew  him  but  to  love  him,  none  named  him 
but  to  praise." 

My  first  acquaintance  with  Judge  Hogeboom  was  soon  after 
^  the  commencement  of  my  own  professional  life,  in  the  then 
village,  now  city  of  Poughkeepsie.  Henry  Hogeboom  was  then 
in  the  full  tide  of  successful  practice.  He  attended  the  Cir- 
cuits of  Dutchess  county  as  regularly  as  those  of  his  own,  and 
was  there  employed  in  most  causes  of  importance.  It  was  my 
privilege  often  to  see  him  in  the  trial  of  causes.  Every  one 
was  struck  with  his  power  as  an  advocate.  Always  cool  and 
deliberate,  he  was  never  dull.  His  grave  and  serious  manner 
impressed  itself  upon  the  minds  of  a  jury  or  court  with  remark- 
able strength.  Always  dignified,  always  deliberate,  he  was  at 
the  same  time  animated,  impressive,  and  often  truly  eloquent. 
As  a  young  lawyer,  it  happened  to  me  to  be  associated  with 
Judge  Hogeboom  as  senior  counsel — he  then  being  in  the  fuH 
vigor  of  his  manhood  and  the  ripeness  of  his  fame  as  an  advo- 
cate, and  in  this  association  I  experienced  his  courtesy,  kind- 
ness and  consideration,  qualities  the  lack  of  which  young  law- 
yers often  feel  acutely  in  their  senior  associates. 

But,  after  all,  it  was  upon  the  bench  that  our  departed  friend 
was  most  distinguished  and  most  successful.  He  was,  as  we  all 
know,  made  for  a  judge — wise,  patient,  kind  and  just.  As  a 
judge  he  had  no  friends  to  reward,  no  enemies  to  punish.  He 
never  decided  without  a  patient  hearing  g^ven  to  both  sides,  and 
full  deliberation.  His  command  of  language  was  wonderfnL 
Not  only  his  written  opinions  but  his  charges  to  juries  were 
models,  both  for  clearness  and  impartiality,  and  for  beauty  and 
correctness  of  language.  Every  sentence  was  complete  and 
elegant.  The  claims  of  both  parties  were  presented  strongly 
and  clearly,  and  the  law  applicable  stated  with  such  clearness 
^at   men   of  ordinary  understanding  could  comprehend  and 
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easily  dlBtingnish  between  truth  and  error.  It  is  worthy  of 
record  that  his  last  judicial  act  was  the  hearing  of  the  great 
case  of  The  People  vs.  Tweed  and  others,  on  the  argument  of 
the  demurrer.  He  came  to  that  argument  with  feeble  steps,  his 
body  weakened  by  disease,  but  with  intellect  unimpaired.  He 
listened  patiently  and  attentively  to  the  arguments  of  the  able 
men  before  him,  showing  by  occasional  questions  and  remarks 
his  appreciation  of  the  gravity  and  importance  of  the  questions 
before  him.  At  the  close  of  the  argument  he  rendered  his 
decision,  overruling  the  demun-er,  in  a  few  choice  words  expres- 
sive of  his  abhorrence  of  the  '^  great  wrong  ^  that  had  been 
done,  and  his  anxious  desire  that  justice  should  not  be  obstructed 
by  any  act  of  his.  Whatever  may  be  thought  of  the  legal 
questions  involved  in  that  case,  none  can  question  the  purity, 
integrity  and  earnest  desire  to  do  right  that  influenced  his  deci- 
sion. It  was  a  fitting  and  brilliant  termination  of  a  record  with- 
out spot  or  blemish. 

Often  on  occasions  like  this  we  are  compelled  to  shut  our  eyes 
upon  glaring  faults.  Obituaries  are  notoriously  defective  in 
these  respects.  The  miser,  the  drunkard,  the  debauchee,  the 
dishonest  politician,  are  often,  when  sanctified  by  death,  held 
up  as  examples  and  ornaments  of  their  generation.  But  in  this 
case  we  can  say  in  all  sincerity  that  if  we  had  sought  for  faults 
we  knew  not  where  we  could  have  found  them  in  the  character 
of  Judge  Hogeboom.  An  able  and  eloquent  lawyer  and  a 
model  judge,  he  was  at  the  same  time  an  upright  man,  a  good 
citizen,  a  good  husband  and  father,  a  kind  neighbor,  a  sincere 
and  humble  Christian.  The  memory  of  his  life  is  a  lesson  to  us 
all.  "  Without  fear  and  without  reproach  "  he  performed  all 
the  duties  of  life.  To  his  family  and  friends  he  has  left  that 
^*  good  name  ^  which  is  better  than  riches.  To  us,  his  profes- 
sional brethren,  he  has  left  the  priceless  legacy  of  his  bright 
and  stainless  career  as  lawyer  and  judge.  May  it  not  be  lost 
upon  us !  He  now  lies  in  the  grave,  but  there  he  demonstrates 
the  truth  of  the  old  poet  when  he  said: 

**  Only  the  actions  of  the  Just 
Smell  sweet  and  blossom  in  the  dust" 

Mr.  Preaidenti  I  move  the  onanimous  adoption  of  the  resolu 
tions. 
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Mr.  Philander  Dbmiko  eaid : 

I  am  actuated  by  feelings  of  personal  f riendflhip,  peiliaps  still 
more  by  a  sentiment  of  gratitade,  respect  and  reyerence,  in  pre- 
senting the  few  words  I  desire  to  utter  upon  this  occasion.    The 
time  when  I  last  conversed  with  the  distinguished  man  who  has 
now  fallen,  is  brought  forcibly  to  my  recollection  by  the  occor 
rence  of  his  death,  and  by  these  commemorative  exerciser. 
That  conversation  was  connected  with,  what  was  to  me,  a 
moment  of  pleasure  and  success — a  success  to  which  his  wu4> 
dom,  advice  and  guidance  had  largely  contributed.     I  remem- 
ber now,  with  clear  and  vivid  recollection,  his  kindly  words  ol 
hope  and  commendation  and  cheer,  and  predictions  of  a  success- 
ful future  for  others,  and  with  these  I  recollect  a  certain 
mournful  prophecy,  then  uttered  by  him,  foretelling  the  speedy 
close  of  his  own  career.     It  was  in  the  spring-time  of  the  prt- 
sent  year  that  he  spoke  these  words  of  mingled  hope  aud 
sadness,  and  now,  ere  autumn  leaves  have  fallen,  the  sad  pan  of 
that  premonition  is  fulfilled.    He  lies  at  rest,  but  not  forgotten. 
His  words  of  commendation  are  remembered  with  gratitude, 
and  his  kindly  wishes  and  hopeful  predictions  cherished.  Those 
words  of  cheei^ul  expectation  and  confidence  in  the  success  of 
others,  which  formed  the  brighter  part  of  the  pictnre  that  he 
drew,  were  nobly  uttered,  in  reference  to  a  future  which  be 
truthfully  said  he  could  not  share.     Mindful  of  his  kindness,  I 
feel  that  I  might  in  some  sense  be  recreant  to  duty,  did  I  not 
add  one  little  flower  to  the  wreath  this  day  woyea  to  his 
memory. 

I  first  met  Judge  Hogeboom  in  the  year  1866.  Attending 
with  him  from  that  time  onward  many  of  the  circuits  at  which 
he  presided,  I  had  opportunities  which  I  valued  for  observing 
the  qualities  of  his  remarkable  mind,  and  some  of  his  charac- 
teristics as  a  man.  That  native  largeness  or  massivenees  in  the 
proportions  of  his  mind  and  nature,  which  impressed  all  whe 
«aw  and  heard  him,  seemed  to  me  unequaled  in  their  degree  in 
any  other  public  man  I  had  ever  seen. 

There  were  three  grand  qualities  that  shonfi  out  with  great 
splendor  in  the  position  that  he  adorned. 

There  was,  first,  a  firmness  and  fixedness  of  integrity,  a  quick, 
keen  sense  of  justice,  that  inspired  in  others  a  confidence  like 
that  which  is  felt  in  absolute  truth  and  justice  itself. 

There  was,  secondly,  an  intellectual  grasp  and  comprefaensioi 
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that  seized  and  exhausted  in  all  its  aspects  the  subject  he  iras 
considering  in  eveiy  case.  While  legal  minds  as  ready  and 
acute  as  his  appeared  in  court  before  him,  none  could  hope  to 
equal  him  in  largeness  and  breadth  of  view,  or  in  that  powerful 
and  exhaustive  logic  which  pushed  the  processes  of  reasoning 
to  almost  infallible  conclusions. 

There  was,  thirdly,  a  power  of  expression  and  a  use  of  lan- 
guage, the  secret  of  which  was  known  only  to  himself.  Doubt- 
less the  ponderous  sentences  and  we\ghty  words  he  employed, 
were  the  natural  expression  of  such  a  mind.  But  the  range  of 
his  vocabulary,  embracing  words  which  belong  peculiarly  to 
special  subjects,  words  not  ordinarily  used  by  public  speakers, 
erudite  terms,  wonderfully  appropriate  and  expressive,  yet  rarely 
met  with  except  in  works  upon  special  subjects ;  in  this  his 
method  was  peculiar  and  in  its  way  nnequaled.  Using  such 
terms,  he  seemed  at  times  to  present  the  whole  of  an  extended 
trial ;  the  evidence,  the  argument,  the  law,  and  the  issue  for  the 
jury  to  determine,  in  one  grand  and  massive  sentence,  so  com- 
bined and  compacted  together,  that  no  word  could  be  taken 
from  it,  and  no  term  changed,  without  marring  or  destroying 
the  entire  structure. 

To  this  tribute  to  his  greatness  I  would  add  a  word  in  regard 
to  those  gentler  qualities  which  grew  like  delicate  flowers  in  the 
recesses  of  his  strong  nature. 

Often  his  mirthfulness  and  genial  humor  gave  wonderful  zest 
and  piquancy  to  that  which  would  otherwise  have  been  the  dry 
details  of  the  law.  There  was  in  him  a  quick  and  ready  sym- 
pathy for  all  that  is  pleasant,  social  and  attractive  in  life,  held 
at  times  in  abeyance  beneath  the  dignity  of  his  high  trust,  but 
clearly  appearing  whenever  fitting  opportunity  offered. 

Take  him  all  in  all,  he  was  great,  and  good,  and  noble, 
beyond  what  it  seems  wise  to  express,  lest  our  words  should 
appear  to  exceed  the  bounds  of  truthful  and  decorous  eulogy. 

In  conclusion,  I  would  again  allude  to  the  generosity  of  his 
heart,  and  say  that  which  I  believe  he  would  like  best  to  have 
said  of  him — ^that  in  him  we  have  each  lost  a  friend,  one  whose 
personal  influence  has  left  its  mark  for  good  upon  many  lives, 
and  whose  acts  of  kindness  will  not  fade  from  memory. 

Mr.  S,  O.  Shepard  spoke  as  follows: 

Mr.  Chairman. — Where  one  with  whom  we  have  long  tra- 
veled in  company  drops  suddenly  by  the  roa  iside,  we,  his  6;lloW' 
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travelers,  naturally  and  fittingly  gather  around  his  grave,  discnss 
his  character,  and  collate  and  recall  such  elements  as  are  worthy 
of  being  cherished,  if  any  such  there  are.  When  some  men  die, 
we  pass  by  their  graves  in  silence  and  in  sorrow,  recalling  only 
the  fact  that  their  lives  were  failures.  The  graves  of  other  men 
we  pass  by  in  silence  and  perhaps  with  a  shudder,  remembering 
that  their  lives  were  worse  than  failures.  But  to-day  our  meet- 
ing, though  mournful,  is  not  without  its  consolations. 

As  has  been  fittingly  remarked,  the  bar  is  here  assembled; 
pursuant  to  the  adjournment  of  this  Circuit  Court,  counsel  and 
client,  clerk  and  crier,  and  all  the  usual  paraphernalia  of  a  court 
of  justice,  are  present;  no  vacant  chair  is  visible  among  the 
members  of  the  bar.  But  this  time  the  bench  is  vacant.  The 
judge  by  whom  this  Circuit  Court  was  adjourned,  the  judge 
before  whom  many  of  us  expected  this  morning  to  discuss  those 
questions  \vhich  appertain  to  our  profession,  is  himself  sum- 
moned to  appear  before  another  tribunal,  where  questions 
graver,  deeper,  infinitely  more  momentous,  than  any  that  can 
here  arise — ^those  great  questions  which,  in  the  language  of 
another,  *^are  ever  knocking  at  the  door  of  every  human 
heart  '* — will  be  answered  satisfactorily  and  forever. 

But  while  Judge  Hogeboom  in  person  is  absent  from  his  seat, 
he  has  left  behind  him  that  which  made  him  so  respected,  so 
beloved,  so  honored  by  the  bar.  He  has  left  the  moral  influ- 
ence which  accompanies  position  when  worthily  and  honorably 
and  honestly  filled;  the  aroma  of  a  life  well  lived. 

Judge  Hogeboom  had  been  long  in  public  life,  and  had  long 
been  intimately  identified  with  the  bar  of  this  district,  and  in  a 
position  sufficiently  conspicuous  to  expose  equally  his  faults  with 
his  virtues,  and  I  think  that  I  hazard  no  contradiction  in  saying 
that  of  faults  he  possessed  as  few  and  virtues  as  many  as  any 
judge  who  had  ever  occupied  a  seat  upon  the  bench  in  this  judi- 
cial district  or  in  the  State.  His  friends  were  countless;  foes 
there  were  none. 

But  Judge  Hogeboom  was  not  a  brilliant  genius,  neither  did 
he  possess  one  of  those  mighty  intellects  which  tower  above  the 
sea  of  our  common  humanity,  like  some  tall  headland  to  whose 
light  men  turn  instinctively  for  guidance,  and  whose  directions 
they  accept  unquestioning.  But  he  did  possess  a  mind  of  no 
uncommon  grasp,  and  one  which  was  fully  adequate  to  meet 
every  exigency  to  which  his  position  exposed  him.    He  was  cast 
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somewhat  in  the  same  generous  mould  as  was  his  person.  It  was 
large,  comprehensive,  vigorous,  manly,  and  practical.  He  was, 
as  a  judge,  cool,  cautious,  patient  in  investigation,  earnest  for 
the  discovery  of  the  right,  and  positive  for  that  right  when  dis- 
covered ;  untrammelled  by  petty  technicalities,  he  ever  seemed 
to  recognize  a  law  higher  than  all  technicalities,  the  great  law 
of  right  and  of  justice. 

He  was  eminently  courteous  in  his  intercourse  with  the  bar, 
and  toward  the  junior  members  displayed  that  same  considera- 
tion that  he  exhibited  toward  those  who  were  more  nearly  his 
peers  in  experience. 

He  was  a  social  man,  warm  in  his  sympathies,  strong  in  his 
friendships,  and  keenly  appreciative  of  innocent  humor  and 
pleasant  repartee;  and  was  in  perfect,  complete  accord  with 
those  by  whom  he  was  surrounded. 

But  while  these  were  some  of  the  more  prominent  traits  of 
his  character,  that  for  which  his  memory  is  most  treasured 
remains  to  be  mentioned.  He  was  an  honest  judge,  and  that  is 
high  praise  in  these  demoralized  days,  when  corruption  sits  by 
the  side  of  the  judge,  and  spots  thicken  so  rapidly  upon  the 
ermine.  When  such  men  die  their  lives  are  common  property, 
and  upon  their  tomb  each  one  feels  privileged  to  cast  his  tribute, 
however  humble. 

Of  Judge  Hogeboom's  inner  life  I  know  nothing,  save  only 
that  which  may  be  inferred  from  his  conduct  and  his  action. 

The  last  trace  of  his  footsteps  has  vanished  from  earthly 
vision,  effaced  by  the  swift  current  of  that  deep,  dark  river, 
over  which  he  has  passed ;  but  I  doubt  not,  nor  do  you  my 
brethren,  that  these  footsteps  will  reappear  upon  the  starry 
pathway  that  leads  upwards  from  the  other  side. 

Mr.  Lthak  Tbemain  said  : 

Mr.  Chaibman. — ^I  cannot  allow  this  mournful  occasion  to 
pass  without  uniting  with  my  professional  brethren  in  ofEering 
my  humble  contribution  to  their  efforts  to  honor  the  memory 
of  our  deceased  friend.  WhUe  other  engagements  have  pre- 
vented all  opportunity  to  prepare  a  formal  eulogy  upon  the  life 
and  character  of  Judge  Hogeboom,  yet  I  desire  to  give  brief 
expression  to  my  unfeigned  respect  for  his  exalted  worth,  and 
for  those  noble  qualities  of  head  and  heart  by  which  he  was 
distinguished  as  a  citizen  and  a  judge. 
Laksxnq — ^VOL.  V.        11 
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It  was  my  pleasure  to  number  Henry  Hogeboom  among  my 
earliest  and  most  esteemed  friends.  When  I  was  called  to  the 
bar,  Ileury  Hogeboom  was  practicing  law  at  the  city  of  Hudson, 
in  a  county  adjoining  my  own,  and  he  was  already  in  the  full 
tide  of  a  large  and  successful  business.  He  was  accustomed  to 
attend  all  our  circuits  in  the  county  of  Greene,  and  in  all  impo^ 
tant  trials  we  expected  to  see  him  taking  part  on  one  side  or 
the  other.  He  had  already  won  an  enviable  position  at  the 
bar,  and  was  nniversally  regarded  by  those  who  knew  him  as  a 
man  of  great  promise.  It  is  high  praise  to  say  of  him,  as  we 
can  with  truth,  that  he  was  a  most  worthy  successor  of  the 
truly  great  and  distinguished  lawyers  who  had  reflected  laster 
and  honor  upon  the  bar  of  Columbia  county. 

His  life  has  been  spent  mainly  at  the  bar  and  upon  the  bench 
although  he  was  elected  and  served  in  early  life  one  term  h 
the  Assembly,  where  I  remember  well  he  won  great  credit  by 
his  ability,  and  took  his  place  in  the  front  rank  of  the  eminent 
men  who  served  in  that  session  of  the  Legislature.  The  great 
merits  of  Judge  Hogeboom  as  a  lawyer  and  judge  are  so  well 
known  to  the  bar  of  this  city,  that  any  formal  allusion  to  them 
seems  scarcely  necessary. 

All  will  concur  in  the  opinion  that  he  was  an  able  and  honor- 
able lawyer,  and  a  learned,  dignified  and  impartial  judge.  He 
represented  in  an  eminent  degree  the  excellent  qualities  that 
belonged  to  the  old  school  of  judges.  He  was  the  personifica- 
tion of  gentlemanly  courtesy  and  judicial  dignity  while  sitting 
upon  the  bench.  Although  himself  a  kind-hearted  man,  yet  he 
was  a  stern  judge  in  enforcing  the  laws  against  crime.  While 
fraud,  oppression  and  injustice  received  no  favor  at  his  hands, 
every  lawyer  was  assured  that  each  point  presented  by  him 
before  Judge  Hogeboom  at  the  circuit  or  General  Term  woold 
receive  proper  consideration.  His  opinions  are  remarkably  full 
and  clear,  and  will  take  their  place  among  the  decisions  made 
by  the  most  eminent  jurists  of  our  State. 

There  was  one  extraordinary  excellence  which  has  always 
been  the  subject  of  admiration  and  eulogy.  I  refer  to  the 
wonderful  clearness  of  diction  and  precise  accuracy  of  expres- 
sion which  characterized  his  language.  Speaking  from  an  inti* 
mate  acquaintance  and  observation  of  more  than  thirty  yean, 
I  can  truly  say  that  I  have  never  known  any  man,  either  at  the 
bar  or  upon  the  bench,  who  could  excel  Judge  Hogeboom  in  the 
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rare  power  of  using  the  very  words  that  were  fitted  to  convey 
the  precise  thought  which  he  desired  to  communicate.  All  his 
professional  addresses  to  court  or  jury,  and  all  his  judicial 
charges,  no  matter  with  how  little  preparation  they  were  deliv- 
ered, were  so  complete  and  beautiful  in  every  sentence  that  they 
would  bear  publication  without  correction  or  change. 

He  had  been  so  long  favoi*ably  identified  with  the  adminis- 
tration of  justice  in  this  judicial  district  that  we  had  become 
accustomed  to  regard  him  as  one  of  the  strongest  and  most 
essential  pillars  in  the  judicial  structure.  He  possessed  those 
natural  traits  of  character,  which,  improved  and  strengthened 
as  they  were  by  profound  learning  and  diligent  study,  qualified 
him  to  become  what  he  was  universally  acknowledged  to  be,  a 
safe,  useful  and  eminent  jurist.  Adhering  firmly  to  precedents, 
and  extracting  from  them  the  real  principles  involved,  he  has 
been  enabled  to  leave  on  record  many  of  those  elaborate, 
learned  and  masterly  opinions  which  will  forever  hold  a  place 
in  the  jurisprudence  of  the  State,  and  remain  as  monuments  of 
his  industry  and  learning,  and  of  the  soundness  of  his  conclu- 
sions. 

Although  Judge  Hogeboom  was  a  man  of  strong  and  decided 
opinions,  yet,  in  the  performance  of  his  judicial  functions,  he 
was  wholly  removed  from  the  influence  of  feeling  or  prejudice. 
Discarding  the  adventitious  aids  of  rhetoric  or  genius,  he 
reached  the  very  marrow  of  the  cases  before  him  ;  and  in  the 
clear  and  exhaustive  descriptions  of  the  points  involved  may  be 
found  many  model  judicial  opinions,  which  are  also  faithful 
indications  of  his  own  sterling  and  granite  character.  The 
loss  of  such  a  man  is  a  great  public  calamity. 

Beneath  the  apparent  sternness  and  dignity  of  the  judge, 
those  who  knew  him  best  knew  that  there  beat  the  heart  of  a 
Idnd,  genial  and  agreeable  companion.  No  man  had  a  keener 
relish  for  the  innocent  enjoyments  and  recreations  of  social 
intercourse  than  Henry  Hogeboom. 

It  is  a  consolation  to  hope  and  believe  that  death  did  not  find 
him  unprepared  for  his  great  change,  and  that  he  had  ^Maid  up 
for  himself  treasures  in  heaven,  where  neither  moth  nor  rust 
doth  corrupt,  and  where  thieves  do  not  break  through  nor 
•teal.'' 

When  he  was  holding  his  last  term  in  this  hall  we  were  much 
impressed  with  the  great  change  which  disease  had  caused  in 
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his  appearance.  He  was  aided  in  reaching  the  bench,  yet  he 
labored  in  his  enfeebled  condition  faithfully  to  discbarge  bit 
public  duties.  Happening  to  be  present  when  he  annouoced 
his  decisions  in  the  great  and  important  cases  then  argued,  I 
failed  to  discover  any  want  of  his  usual  clearness  or  inteliectaal 
vigor.  Although  we  were  not  wholly  unprepared  for  the  intel- 
ligence of  his  decease,  yet  it  has  everywhere  produced  a  pro- 
found impression.  We  feel  that  this  judicial  district  not  onlj, 
but  the  entire  State,  has  sustained  great  loss.  An  able  judge,  an 
upright,  learned  and  honorable  citizen,  a  kind  and  devoted  father, 
a  sincere,  consistent  and  humble  Christian,  has  gone  from  among 
us.  We  shall  always  retain  pleasant  memories  of  his  judidal 
administration.  His  courtesy,  his  ability,  his  learning,  his  entire 
fairness  and  impartiality,  will  be  long  remembered  with  satis- 
faction by  the  people,  and  especially  by  the  members  of  the 
bar,  not  only  in  this  district,  but  throughout  the  State. 

Mr.  W.  H.  Gbrene  spoke  as  follows : 

]tf  r.  Presidbnt. — ^When  a  wise  and  goo  d  man  dies,  the  genera- 
tions in  which  he  lived  are  not  left  comfortless.  Character,  the 
ripe  fruit  of  his  life,  is  his  groat  riches  to  take  away  and  thdn 
to  inherit  after  hioL  It  is  the  one  product  of  man,  that,  like 
himself,  is  immortal.  They  who  confer  it  upon  the  race  out  of 
their  noble  living  are  its  greatest  benefactors.  Such  an  one  was 
Henry  Hogeboom. 

We,  of  a  younger  generation,  who  looked  up  to  our  deceased 
friend  as  to  a  father  in  the  profession,  may  not  recall  the  irayB 
by  which  he  at  first  attained  success — his  early  struggles  and 
aspirations,  his  failures  and  victories*  We  best  knew  him  in 
his  high  official  station,  and  as  a  man  and  a  friend,  and  as  such 
we  learned  to  love  and  honor  him. 

A  man  of  robust  and  courageous  mould,  he  rose  naturally 
and  without  presumption  to  an  equality  with  master  men.  He 
was  remarkable  for  energy,  self-poise,  tenacity  of  purpose,  a  fa^ 
seeing  and  impartial  judgment,  and  a  courtesy  and  kindliness 
of  manners  that  won  our  hearts. 

As  a  lawyer  he  was  among  the  first,  as  a  judge  he  was  yu^ 
able,  fearless  and  dispassionate.  I  shall  not  soon  forget  his  last 
judicial  service,  when  with  iron  fortitude  he  conquered  hii 
physical  weakness  and  disease,  and  for  the  last  time  at  a  magis- 
trate sat  among  his  iUustrions  compeers  of  tbs  bar  in  tlir  ip^ 
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mnnicipal  fraud  cases  from  New  York.  Little  did  some  of  us 
suppose,  patient  and  heroic  as  he  was  in  those  hearings,  that  it 
was  the  last  time  that  we  should  behold  him  living.  Fitly  did 
that  scene  close  his  long  and  eminent  public  service. 

A  rounded  and  completed  life,  he  stands  in  his  appropriate 
niche,  in  the  goodly  company  of  the  jurists  of  our  State,  who 
before  him  have  entered  in  within  the  vail  of  fame,  and  his  best 
epitaph  is  the  learning  and  wisdom  his  own  hand  has  added  to 
our  law. 

The  president  put  the  resolutions,  which  were  carried 
unanimously. 

Mr.  Justice  Learned  thereupon  said : 

The  court  fully  sympathizes  with  the  resolutions  offered  and 
the  addresses  which  have  been  made.  It  is  peculiarly  appropri- 
ate  that  these  marks  of  respect  should  be  paid  in  this  place. 
As  is  well  known,  Judge  Hogeboom  was  assigned  to  hold  the 
circuit  which  commenced  here  in  the  spring.  Owing  to  his 
feebleness,  another  judge  took  his  place  for  two  weeks.  But 
<»ii  the  third  week  he  heard  the  long  and  abstruse  arguments  in 
the  so-called  New  York  cases.  At  the  close  of  these  arguments 
lie  adjourned  the  circuit  to  the  present  time. 

A  week  or  two  ago,  however,  he  sent  a  message  to  the  other 
judges  of  the  district  that  he  had  held  his  last  court,  and  hoped 
to  meet  them  in  Heaven. 

He  was  a  man  of  purity  and  honesty,  of  an  unusual  power 
of  calm  and  dispassionate  statement,  of  sound  judgment,  of 
thorough  legal  learning  and  of  great  ability.  Upon  the  bench 
as  in  private  life  he  was  always  kind,  patient  and  courteous, 
and  he  was  strictly  impartial.  In  few  words,  he  was  an  able 
judge  and  a  good  man.  His  loss  will  be  deeply  felt  by  us,  his 
brethren  of  the  bar  and  of  the  bench. 

Those  of  us  who  have  seen  a  generation  pass  away,  are  aware 
how  short-lived  is  professional  reputation.  It  scarcely  outlives 
the  litigation  in  which  it  arose.  But  it  would  be  well  for  any 
of  us,  if  we  could  leave  a  memory  and  take  with  us  a  character 
as  unpolluted  as  that  of  Judge  Hogeboom. 

The  resolutions  will  be  entered  in  the  minutes,  and  the  c<  urt 
wUl  now  adjourn 
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ABANDONMENT  OP 
HIGHWAY. 

See  Bbidgbs,  2. 


ACCEPTANCK 

See  Damagbs,  1, 2. 

Salb  of  Chattels,  1. 
Statute  of  Fbauds,  7. 


ACCIDENT. 


See  Nbolxgbncb,  1. 

ACCIDENT  INSURANOE. 

See  iNsmtAKCB,  5  to  8. 


ACCOUNTING. 

See  AcouicuiiATiOK,  1, 2. 
Gift,  8. 


ACCOUNTS. 

See  Eyidbnob,  18. 

Statute  of  LnciTATiORBy  8. 


ACCUMULATION 

\.  A  testator  gave  real  estate  to  his 
executors,  with  directions  to  turn 
It  into  money,  accamnlate  the 
income,  and,  ailer  his  widow's 
death,  divide  the  whole  among  his 
nephews.    The  directions  for  ac- 


camulatiou  were,  in  part,  un- 
lawful, as  extending  beyond  the 
minorities  of  the  nephews.  Heldj 
that  the  accumulations  of  income 
received  by  the  executrix,  after  the 
nephews'  majorities  respectively, 
belonged  to  them,  and  that  they 
mieht  call  the  executrix  to  account 
beiore  the  surrogate,  for  the  ac- 
cumulations received  by  her  (under 
2  Revised  Statutes,  220,  section  1, 
subdivisions  8  and  6  ;  Laws  1867, 
1925),  and  obtain  payment  thereof. 
Bolnson  v.  Bobison^  165 

2  HM^  further,  that  the  accumula- 
tions of  income,  up  to  the  nugori* 
ties  of  the  nephews,  must  remain 
in  the  hands  of  the  executrix,  ss 
principal,  until  the  death  of  the 
widow,  and  were  then  payable, 
with  the  principal,  to  the  nephews, 
if  they  should  survive.  And  that 
the  statue  of  limitations  was  not 
available  to  the  executrix  against 
the  claim  for  the  accumulations 
made  after  the  nephews*  majori- 
ties. Id, 


ACTION. 

1.  Under  the  provisions  of  section  8 
of  chapter  20  of  Laws  of  1865,  the 
town  of  Solon,  in  Cortland  county, 
became  entitled  to  certain  boun^ 
moneys  from  the  State,  for  excess 
of  years*  service  of  men  furnished 
bv  it  under  calls  of  the  president 
of  the  United  States,  made  prior 
to  December  10th,  1864  These 
moneys  were  erroneously  paid  to 
a  supervisor  of  the  town  of  Homer, 
in  that  county,  for  its  benefit,  and 
so  appropriated  by  him.  HM^ 
that  they  might  be  recovered  in  an 
action  brought  by  the  supervisor 


568 


INDEX. 


of  the  former  town,  in  its  behalf, 
against  the  latter  town.  HaXhavHiy 
▼.  Town  of  Homer.  267 

2.  The  fact  that  the  bounty  money 
ori^nally  paid  for  the  men,  and 
which  the  State  refunded,  was  the 
money  of  the  county  paid  to  its 
volunteers,  and  that  they  were 
credited  to  the  county  oy  the 
United  States  authorities  and  not 
to  the  town,  and  afterward  the 
money  was  paid  to  the  county  by 
the  plaintiff's  town,  and  the  men 
applied  on  its  quota,  does  not  affect 
the  right  to  recover.  Id. 

8.  Kor  does  it  affect  such  right  that 
such  money  was  paid  upon  a 
scheme  of  credits  made  by  the 
provost  marshal,  showing  that 
plaintiff's  town  had  no  credits  for 
men  furnished.  Id. 

4.  The  county  is  not  a  proper  party 
to  such  action,  its  rights  being  in 
no  way  involved.  Id. 

6  The  certificate  of  the  provost  mar- 
shal, upon  which  the  money  was 
jwid  by  the  paymaster-general,  is 
not  conclusive  as  to  the  rights  of 
the  plaintiff.  Id. 

6.  The  defendant  purchased  iVom  a 
third  person,  to  whom  plaintiff 
had  entrusted  it,  a  county  trea- 
surer's certificate  for  a  botmty 
bond  belonging  to  the  plaintiff, 
and  obtained  the  bond  from  the 
county  treasurer.  HM^  that  the 
plaintiff  could  not  recover  from 
\he  defendant  the  value  of  the 
bond,  after  demand  duly  made. 
0»by  V.  ConanU  810 

7.  Hdd^  also,  that  there  was  no  foun- 
dation for  an  action  in  the  nature 
of  tort  by  the  plaintiff  against  the 
defendant.  Id. 

6.  It  seems  an  action  will  not  lie  at 
the  suit  of  a  child,  bom  after  the 
making  of  the  Other's  will,  in 
which  it  is  not  mentioned  and 
unprovided  for  by  settlement,  to 
recover  from  children  bom  before 
Uie  will  any  portion  of  advance- 
ments made  to  the  latter ;  but  that 
the  action  in  such  case  is,  under 
the  statute  (2  R.  S.,  07,  §  76 ;  1  id., 
764,  §  28),  to  compel  distribution, 


and  to  determine  what,  if  anj, 
portion  of  the  testator's  estate  die- 
vised  to  the  children  who  hare 
received  advancements  shaU  bekme 
to  them.    Sanford  v.  Sattford.  489 

/Sm  Abbest,  6,7. 
Auction  Sale,  3. 
AucnoKEBB,  1, 2, 3. 

Ck>RFOKA.TIOK,  1,  2. 

Creditor's  BilL,  1. 

Dakaoes,  4, 5,  6. 

Demand,  1. 

Ejectmrnt. 

EqtTiTAHLE  Relief,  1  to  7. 

Estoppel,  1. 

Evidence,  12,  21. 

Frauds,  Statute  of,  1, 9. 

Inspectors  of  Election,  1, 8,i 

Insurance,  10  to  15. 

Malicious  Pbosbctttion,  1. 

MiSTAXB,  1. 

Municipal  Corporation,  15,16. 

Parent  and  Child,  1, 2, 8, 4. 

Pleading,  4. 

Practice,  1  to  7. 

Principal  and  Agent,  1, 2. 

Public  Officer,  8,  4,  5. 

Replevin,  1. 

Rescission  of  CoirrRACi,  1,1 

Sheriff,  2,  9. 

Tender,  1. 

Titlb  to  Chattels,  1. 


ACTION  FOR  RECOVERY  OP 
PERSONAL  PROPERTY. 

See  Replevik. 


ACTS  OF  CONGRESa 


See  IssPECTOBK  of  BufionoK,  3. 


ADDITIONAL  ALLOWANCE. 


See  FkAcncDB,  9, 10. 


ADJOURNMENT, 

ASBEflSBOENTB,  8. 

Justice  of  the  P&ack.,  1, 2 
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ADMISSION. 
Bm  Jubticb  of  thb  Psacb,  8, 4. 


ADVANCEMENT. 

t.  It  fleems  the  rights  of  a  child 
bom  after  the  making  of  a  father's 
will,  and  not  mentioned  in  it,  im- 
der  the  statute  (2B.  8.,  65,  §  49; 
id^  456,  §  62,  &a)  attach  to  ad- 
vancements made  prior  to  the  will. 
Savford  v.  Sanford,  486 

%,  When  a  parent  conyeyslandto  his 
child,  without  askini^  or  receiving 
any  consideration,  tne  presump- 
tion is  that  the  gift  is  an  advance- 
ment, though  tne  deed  recites  a 
money  consideration  and  contains 
an  acknowledgment  of  payment 
(Per  Balcom,  J.)  Id. 

8.  A  considerable  sum  of  money  giv- 
en to  a  son  to  enable  him  to  start 
in  business  is  prima  fade  an  ad- 
vancement ;  otherwise  with  incon- 
siderable sums,  given  occasionally 
in  the  way  of  spendlng-money  and 
the  like.  Id. 

See  ACTI017,  8. 

EVIDBNCB,  26, 27. 

ADVERSE  POSSESSION. 

See  Ejbgtkbnt,  1, 4. 
Possession,  1. 
Prescription,  1, 2. 


ADVERTISEMENT,   FORECLO- 
SURE BY. 

See  FoRBCLOsuBS,  1  to  10. 


AFFIDAVIT. 
Bee  Arbbst,  6, 7. 

F0BBCU>SUXE,  7,  9. 


AOREEMEMT. 


See  CoiiTRACT. 
Lden,  1  to  4. 

Lansing  — ^Vol.  V. 


ALBANY  cmr. 

See  Daicaoes,  4,  5»  6. 


ALDERMAN. 
See  Arrest,  1  to  5. 

ALLOWANCE. 
See  Practice,  0, 10. 

ALTERATION  OF  INSTRU- 
MENT.' 

1.  A  material  alteration  made  in  an 
instrument,  e,  ^.,  a  mortgage,  with- 
out the  consent  of  the  mortgagor, 
either  by  the  mortgagee,  or  by 
some  other  person,  after  delivery 
thereof,  and  while  the  same  is  in 
the  possession  or  custody  of  the 
mortgagee,  has  the  effect  of  de- 
stroying and  annulling  the  instru- 
ment. So  held  as  between  the 
parties  to  the  mortgage.  Marcy 
V.  Durdap,  865 

2.  The  defendant,  a  married  woman, 
being  the  owner  of  a  house  and 
lot,  m  her  own  right,  known  as  lot 
H,  which  had  been  conveyed  to 
her  bvM^  executed  a  mortgage 
to  plamtim  as  collateral  security 
to  the  bond  of  her  husband,  in 
consideration  of  the  extension  of 
time  of  payment  of  an  existing 
indebtedness  of  the  husband.  Up- 
on delivery  of  the  bond  and  mort- 

fage,  notes  then  due  of  the  hus- 
and,  representing  his  indebted- 
ness, were  surrendered  by  plain- 
tifis.  The  mortgage  did  not 
describe  the  defendant's  property, 
but  described  a  lot  known  as  lot 
No.  26,  On  discovery  of  this, 
shortly  afterward,  plaintiffs*  at- 
torney took  the  mortgage  to  the 
husband  and  his  attomev  for  cor- 
rection. The  words,  "being  the 
same  property  oonv^ed  to  party 
of  the  first  part  by  M..,  by  deed  re- 
corded," etc.,  which  words  de- 
scribed the  deed  to  her  of  lot  H, 
were  added  to  the  description  con- 
tained in  the  mortgage,  by  the 
husband's  attorn^,  in  the  presence 
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and  at  the  reqaest  of  plainti^'  at- 
torney, without  consul  ting  the  de- 
fendant in  regard  thereto,  and 
without  her  consent  or  knowledge, 
and  the  mortgage  was  thereupon 
delivered  to  the  plaintiib'  attorney. 
Defendant  had  no  knowledge  of 
the  alteration  in  the  mortgage  un- 
til after  the  commencement  of  this 
action.  Held^  in  an  action  brought 
to  reform  the  mortgage,  by  chang- 
ing the  description  from  lot  26  to 
lot  H,  and  for  foreclosure  thereof, 
that  such  action  could  not  be  sus- 
tained, inasmuch  as  the  material 
alteration  made  in  the  instrument, 
after  its  execution  and  delivery, 
without  the  knowledge  or  consent 
of  the  mortgagor,  in  the  interest 
and  tor  the  benefit  of  the  roort 

§i\gee8,  Lad  the  effect  to  vitiate  and 
ebtroy  the  mortga^,  so  as  to  ren- 
der it  mcapable  of  being  enforced 
by  the  plumtiffs.  Id. 

8.  There  is,  it  teems^  in  such  case,  no 
equity  existing  in  favor  of  the 
plaintiffs,  sufi^cient  to  enable  them 
to  maintain  an  action  for  the  re- 
formation of  the  mortgage,  if  no 
alteration  had  been  made  and  the 
mistake  were  clearlv  established, 
the  mortgagor  standing  merely  in 
the  position  of  a  surety  for  her 
husband's  debt,  and  there  bein^ 
no  proof  of  the  husband's  insol- 
vency, or  that  the  plaintiffs  have 
suffered  in  any  way  fh)m  the  trans- 
action. Id, 


AMENDMENT. 

1.  The  Supreme  Court  may  allow  an 
amendment  to  a  notice  of  appeal 
to  the  Court  of  Appeals  from  an 
order  granting  a  new  trial,  where 
the  time  for  appealing  has  expired, 
by  inserting  therein,  nunc  pro  tunc^ 
an  assent  that  **  if  the  order  be 
affirmed  judgment  absolute  may 
be  rendered  against  the  appellant^' 
(Code,  §  11,  sub.  2),  where  the 
notice  has  been  given  in  good  faith 
and  the  omission  was  through  mis- 
take. MoU  V.  Larmng,  516 


See  JusTicB  of  the  Peace,  1, 2. 
Pleading,  6. 
Practice,  11, 19.  j 


AMENDMENT  OF  STATUTE. 
See  CoKSTBucnoH  or  Statutbb. 


ANSWER. 

See  Justice  of  the  Peace,  1, 2b 
Plbadenob,  7. 


APPEAL. 

See  AlCEKDMENT,  1. 

APPRAIfiAL    OF     PrOFEBTT 

taken  for  r.  r.  pubfoses^l 
Evidence,  12, 13, 15. 
Justices*  Court,  1, 2, 
Practice,  11, 16, 17. 


APPEARANCE. 


See  Justice  of  the  Pbacb,  8,  i 


APPLICATION  OP  PAYMENT. 
See  Frauds,  Statute  of,  8. 


APPROPRIATION. 
See  Principal  and  Agent,  1, 3. 


APPRAISAL  OF  PROPERTY 
TAKIIN  FOR  RAILROAD 
PURPOSES. 

The  testimony  annexed  to  the 
report  of  commissionerB  appointed 
to  appndse  properly  taken  for  nul- 
road  purposes,  pursoant  to  statale, 
is  to  be  considered  a  part  of  the 
report,  for  the  purpose  of  a  review 
of  the  commissioners'  proceedings. 
MaUer  of  Bondaut  and  OnUff^ 
BaUroad  Companies  ▼.  Deifo,    286 

See  EyiDENCE,6  to  10. 
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ARREST. 

1.  A  city  alderman  or  Justice  of  the 
peace  may  not,  it  seems,  at  com- 
mon law,  arrest  or  cause  an  arrest 
for  misdemeanor  not  amounting  to 
breach  of  the  peace,  without  war- 
rant, though  happening  in  his  pre- 
sence.   BuMph  V,  BlttsL  84 

8.  It  seems  that  section  7  of  the 
charter  of  Syracuse  (Laws  of  1857, 
chapter  68),  which  authorizes  any 
alderman,  &c.,  to  arrest,  detain 
and  take  before  the  police  justice, 
any  person  found  by  him  in  the 
act  of  violating  a  city  ordinance, 
confers  the  powers  for  arrest  be- 
lon^ng  to  constables,  sheriflb  and 
policemen,  and  they  may  be  exer- 
cised in  the  case  mentioned  with- 
out warrant.  Id. 

8.  And  it  seems  that  delay  by  the 
alderman  for  a  half  hour  after  com- 
mission of  the  offence,  in  obtain- 
ing the  services  of  an  officer  to 
make  the  arrest,  is  not  unreasona- 
ble delay,  and  does  not  render  the 
arrest  illegaL  Id, 

4.  An  slderman  of  the  city  of  Syra- 
cuse has  no  power  to  pursue  an 
offender  guilty  of  offence  less  than 
felony,  mough  committed  in  his 
presence,  and  arrest  him  outside 
of  that  city.  Id, 

9.  And  it  seems  that,  at  common 
law,  an  officer  having  power  to 
arrest  for  offences  happening  in 
his  presence,  could  onlv  exercise 
it  outside  oi  his  iurisdiction  in 
cases  of  felony,  and  that  he  could 
execute  a  warrant  for  arrest  be- 
yond his  Jurisdiction  only  in  such 

Id, 


6.  An  order  of  arrest  granted  by  a 
Justice  of  the  Supreme  Court  in 
due  form,  on  affidavits,  setting 
forth  but  slight  evidence  of  the 
requisite  facts  (Code,  g  181),  and 
which,  on  motion  to  set  the  order 
aside,  would  be  insufficient  to  sup- 
port it,  is  nevertheless  within  the 
Jurisdiction  of  the  Judge,  and  is  a 
protection  to  the  party  obtaining 
It,  as  well  as  to  the  ludge  who 
grants,  and  officer  making  arrest 
under  H,  before  it  is  set  aside.  | 


Snch  an  order  is  merely  errone- 
ous.  Hatt  ▼.  Mufiffer,  100 

7.  Where  an  order  of  arrest  is  bssed 
on  affidavit,  in  which  the  state- 
ment that  the  defendant,  in  remov- 
ing his  property,  intends  to  de- 
fraud his  creditors,  is  made  upon 
the  deponent's  belief,  derived  from 
statements  made  by  a  certain  spe- 
cified person,  and  others,  the  affi- 
davit is  legalljr  sufficient  to  war- 
rant the  order,  in  the  first  instance. 
SWT  V.  Mount,  28  N.  Y.,  667,  and 
on  V.  Tales,  52  Barb.,  287,  ex- 
plained and  distinguiBhed.)       Id. 


ASSESSMENTS. 

1.  The  decision,  in  due  form,  of  the 
common  council  of  Rochester,  in 
apportioning  the  expense  of  erect- 
ing bridges  m  that  city,  by  assess- 
ment upon  the  tax-payers  bene- 
fited (Laws,  1861,  chap.  148,  § 
101,  &c.\  is  not  questionable  by 
the  courts,  unless  persons  who 
could  not  be  benefited  are  as- 
sessed. People  ex  rd.  Butte  v.  Com. 
Counca  of  CUy  qf  Boeheeter.     148 

2.  The  assessment  may  be  made  be- 
fore title  is  acquired  to  the  land 
necessary  for  the  bridge,  and  not- 
withstanding section  180  of  the 
charter  (Id.)  prohibits  the  com- 
mon council  fhom  taking,  Ac,  any 
lands,  &c.,  until  damages  for  the 
taking  are  paid.  Id. 

8.  An  assessment  founded  on  pro- 
ceedings continued  at  an  adjourned 
meetinff  of  the  common  council, 
the  adjournment  having  been 
made  by  a  minority  of  the  board 
beyond  a  single  day,  but  to  a  day 
appointed  for  a  regular  meeting, 
is  not  for  that  reason  void.        m. 

4.  Where  notice  directed  attendance 
at  a  day  and  place  firom  seven  to 
nine  o'clock  p.m.  for  the  hearinr 
of  appeals,  and  all  who  appearea 
were  neard,  and  it  did  not  appear 
that  any  one  who  desired  a  hear* 
ing  was  prevented  by  reason  of 
the  short  time  allowed,  the  pro 
ceedings  are  not  void.  M 

5.  Upon  certiorari  against  the  dty  to 
review  the  prooSdingB  taken  ia 
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assessing  for  expense  of  a  bridge, 
the  court  will  not,  as  a  gronnd  For 
ann ailing  the  assessment,  consider 
the  validity  of  a  contract  made  for 
building  the  bridge.  Id, 

6.  Where  the  proper  assessment  has 
been  directcMl,  a  clerical  error,  by 
which  the  amount  is  increased  be- 
yond the  estimated  expense,  does 
not  vitiate  the  assessment         Id, 

7.  Section  606  of  the  charter,  which 
provides  that  all  assessments  there- 
tofore or  thereafter  made  for  im- 
provements in  that  city  shall  be 
valid  and  effectual,  notwithstand- 
ing irregularity,  omission  or  error 
in  the  proceedinss,  Is  a  complete 
answer  to  objections  such  as  are 
above  specified.  Id, 


8m  Eyidekob,  17. 

If  mrioiPAL  CoBFoaATiON,  2  to  6. 


ASSESSMENT  ROLL. 
ifiM  R  R.  MuinciPAL  Bonds,  6, 7. 


ASSESSORS. 

89$  MvinCIFAL  COBFOIUTION,  Qf. 


ASSIGNEE  OF  MORTGAGE. 
5m  Tbustb  JLsay  Thubtsbs,  8, 4. 


ASSIGNOR  OF  JUDGMENT. 
Bm  JuDoioarr  Dkreob,  4kc.,  1. 


ATTAi 


u:i.irx 


[T. 


See  SusBOOATB,  1  to  <(. 


ATTORNEY  AND  CLIENT. 
See  EviDBHCB,  19, 20, 30. 

TnXiB  TO  CSATTKL,  1. 


ATTORNEY-GENERAL. 
Bee  PiucriGB,  5,  & 


AUCTIONEER 

1.  The  statute  (1  R  S.,  532,  §  29) 
which  fixes  the  amount  of  an  anc- 
tioneer's  compensation  for  bis  ser- 
vices, in  the  absence  of  agreement 
in  writing,  at  two  and  a-balf  per 
cent  on  the  amount  of  sales,  reien 
only  to  his  services  as  an  aoc- 
tioneer.    BueeM  y,  Mner,      537 

2.  Bdd^  therefore,  that  he  is  enUtled 
to  recover  disburaementB  and  ex- 
penses in  excess  of  the  per  centage 
allowed  by  statute.  Id, 

3.  And  it  seems  he  is  entitled  to  ad- 
ditional comi>ensation  for  reason- 
able and  extraordinary  serrioeB, 
rendered  his  employers,  beyood 
the  mere  selling  property  at  pub- 
lic sale  to  the  highest  bidder.    Id, 


AUCTION  SALE 

1.  An  agreement,  having  the  effect 
to  prevent  competition  at  an  aoo> 
tion  sale  of  property,  is  void  in 
law,  as  asnonst  public  poUcy. 
Wheeler  y.Wheder,  855 

2.  No  subsequent  acts  of  the  paitiei 
under  such  a  contract  will  hsTe 
the  effect  of  rali^^g  or  confirm- 
ing it,  or  estop  the  parties  ftom 
asserting  its  invalidity.  Jd, 

8.  Aooordingly,  where  plaintiff  and 
defendant  agreed  in  writing  tiiat 
on  a  partition  sale  of  certam  real 
estate,  of  three-sevenths  of  wliich 
the  defendant  was  the  owner  as 
trustee  for  infants,  the  defimdant 
would  not  bid,  and  that  if  the 
plaintiff  should  become  the  par- 
chaser,  plaintiff  should  pay  K»iu^ 
sevenths  and  defendant  three- 
sevenths  of  the  purchaae-moo^, 
and  that  the  property  should  oe 
divided  between  them  by  a  line 
aereed  upon,— i&2d^  in  an  actiim 
of  ^ectment,  brought  to  recover 
from  defendant  the  piece  to  which 
he  became  entitlea  under  lad: 
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agreement,  he  being  in  possession 
thereof,  the  plaintiff  having  pur- 
chased at  the  sale  and  t^en  a  con- 
▼ey^ance,  that  such  agreement  being 
void  as  agahist  public  policy, 
plaintiff  was  not  estopped  from 
claiming  that  the  contract  was 
illegal,  although  he  had  received 
from  the  defendant  his  share  of  the 
parchase-prioe  or  a  portion  thereof, 
and  had  made  no  offer  to  refhnd 
it.  and  that,  beine  the  le^  owner 
of  the  premises,  he  could  recover 
the  portion  claimed  by  him.      Id. 


AUTHOKrTY. 


BAILMENT. 
&BA  Fbaxtds,  Statutb  07,  4,  5. 


BEQUEST. 
Bm  DsviflB,  2,  8. 


BILL  OP  LADING. 
Bee  Cabbibb,  5. 


BONA  FEDB  HOLDER 

See  COBPOBATIONi  1. 


BONDING  TOWNS  FOR  RAIL- 
ROAD. 

Bee  lUiLBOAD  Municipal  Bondb. 


BONDS. 

Bee  Damaobb,  5, 6. 
fobctbbt.  1. 
Pdblig  Officbb,6. 
Railboad  Municipal   Bonds, 
1  to9. 

TiTLB  TO  CnATTELB,  1. 


^ 


BOUNTY  MONEYa 
Bee  Action,  1  to  6. 


BREACH  OP  CONDITION. 
8u  Lbasb,  1,  2. 


BREACH  OP  THE  PEACE. 


Bee  Abbbst,  1. 


BREACH  OP  WARRANTY. 

Bee  Covenant  op  Wabbantt. 

EVIDBNCB,  10,  11. 


BRIBERY. 


Bee  Railboad  Municipal  Bonds,  17. 


BRIDGES. 

1.  The  law  imposes  an  obligation 
upon  two  towns,  separated  from 
each  other  by  a  creek,  to  build  a 
bridge  across  such  creek  at  their 
Joint  expense  only  in  cases  where 
the  bridge  connects  two  highways 
lying  in  the  towns  respectiyeiy. 
SeekwUh  y.  Whalen,  876 

3.  Accordingly,  where  it  appeared, 
by  the  openmg  of  plainti&  counsel 
in  a  suit  brought  by  the  highway 
commiaslo&er  of  the  town  of  P. 
for  contribution  to  the  expense  of 
buUdine  a  bridge  across  a  creek 
separatmg  the  two  towns,  which 
bndge  had  been  built  by  plaintiffs 
after  due  notice  to  defendant  to 
unite  in  building  the  same  and 
reiiisaly  pursuant  to  chap.  225  of 
1847,  as  amended  by  chap.  888  of 
1857,  merely  that  a  highway  in  P. 
connected  with  the  highway  in  B. 
by  such  bridge  had  been  laid  out. 
but  had,  in  part,  not  been  worked 
as  such  for  twdye  years,  thooffh  a 
part  of  it,  not  desi|niatea,  had  been 
worked  within  six  years,  it  was 
Mtf,  thaA  the  highway  last  men- 
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tioned  mast  be  deemed  to  have 
been  abandoned;  and  that  as  no 
liability  appeared  from  these  facts 
on  the  part  of  the  town  of  P.  to 
contribute  to  snch  bridge,  a  non- 
suit was  property  granted  at  the 
close  of  such  opening.  Id. 

S.  The  statute,  chap.  639  of  1857 
does  not,  it  aeevM^  repeal  chap.  235 
of  1841  as  amended  by  ciiap.  383 
of  1857,  and  is  not  wholly  incon- 
sistent with  it.  It  provides  simply 
for  another  and  dinerent  mode  of 
procedure  in  the  erection  of  a 
bridge  between  two  towns,  but 
does  not,  in  terms  or  by  necessary 
implication,  make  it  the  exclusive 
mode  of  procedure.  (Per  Johk- 
80K,  J.)  Id. 

See  Assessment,  1  to  8. 

Canal  Contractob,  1  to  8. 


BURDEN  OF  PROOF. 


See  Municipal  Cobfobation,  11. 


BURGLARY. 
See  Gbdonal  Law,  1. 


CANAL  BASIN. 
See  Pbbbcbiption,  1,  2,  3. 


CANAL  BOARD. 

See  Canal  Contbaotob,  1,  2. 
Pbescbiftion,  2,  8. 


CANAL   BRIDGES 


Bee  Canal  Contbagtob,   6  to  10. 


CANAL  COMMISSIONER. 
See  Pbescbiftion,  2, 3. 


CANAL  CONTRACT. 
See  Canal  Contbagtob. 


CANAL  CONTRACTOR 

1.  The  liability  of  a  canal  contractoi 
for  n^ligence  in  repairing  a 
bridge,  hdd  not  to  be  aSOfected  by 
the  appointment  of  the  canal 
board  of  a  superintendent  for  the 
same  section,  who  gave  directions 
for  repairs  to  the  same  bridge, 
which  ^ere  followed  by  the  con- 
tractor. Fren^'v.DoTyudaon.   293 

2.  Nor  because  his  contract  was  to 
be  performed  as  required  by  the 
canal  conmiissioners.  Id. 

8.  Bridges  erected  over  the  canals, 
in  continuation  of  streets  and  high- 
ways, held  to  be  within  the  pro- 
visions of  the  contract  for  repairs. 

Id. 

4.  The  question  of  negligence  on  the 
part  of  one  seeking  to  aif  orce  the 
contractor's  liabihty,  is  for  the 
Jury.  Id. 

5.  So  also  the  question  as  to  what 
repairs  are  requisite;  and  where 
the  superintendent,  who  had  ex- 
amined the  bridge  and  directed  re- 
pairs, was  asked,  as  a  witness, 
whether  he  had  ordered  all  the  re 
pairs  which  he  deemed  necessary, 
— HeUd,  that  the  question  was  im- 
proper, as  calling  for  evidence 
tenaing  to  take  that  question  from 
the  jury,  and  to  relieve  the  con- 
tractor from  liability.  Id. 

6.  The  provisions  of  the  act  of  1857 
(chap.  105,  §  1,  etc)  placed  canal 
contractors  in  the  position  for- 
merly occupied  by  the  superin- 
tendents of  repairs,  and  imposed 
upon  them  the  same  liability.  Con- 
Toy  V.  OaU.  344 

7.  Repairs  of  canal  bridges  are 
placed,  by  the  act  of  1867  (chap. 
577,  §  3),  m  the  same  cutegory  with 
other  repairs ;  and  the  liability  of 
the  contractor  to  individuals,  for 
neglect  to  keep  them  in  repair,  be- 
came the  same  in  either  case.    Id. 
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8.  The  duties  of  the  contractor  were 
not  discretionary  with  him  in  any 
such  sense  as  to  exonerate  him 
ftom  liability  for  neglect  to  repair. 

Id. 

9.  The  doctrine  laid  down  in  AdHt 
▼.  Brady  (4  HUl,  680),  as  applica- 
ble to  superintendents,  held  appli- 
cable to  the  case  of  a  canal  con- 
tractor. Id. 


CANAL  REPAIRS. 
See  Canal  Contbactob,  1  to  0. 


CANALS. 
See  Pbsscriftiok,  2,  8. 


CANAL  SUPERINTENDENT. 


See  Cahal  ContractoBi  1,  6, 9. 


CARRIER 

• 

1.  A  railroad  company  is  not  bound 
by  the  contract  of  its  agent  for 
transportation  beyond  the  termini 
of  its  road,  in  the  absence  of  ex- 
press authority  given  him  in  that 
respect,  and  where  the  making  of 
sucn  contracts  has  not  become  an 
established  business  of  the  road  by 
the  custom  of  those  haying  general 
authority  in  its  management  Wait 
▼.  Albany  and  Sueqwhanna  Bail- 
rood  Company.  475 

2.  An  exemption  from  the  ordinary 
liability  of  a  common  carrier,  pro- 
vided for  in  a  bill  of  lading  given 
by  one  carrier,  does  not  mure  to 
the  benefit  of  a  connecting  carrier, 
where  the  contract  is  merely  for 
delivery  to  the  latter  for  further 
transportation.  And  this  is  so 
where  a  contract  exists  between 
the  two  carriers  for  the  reciprocal 
'transportation  of  freight  and  the 
division  of  the  receipts,  and  the 
shipper  has  paid  through  chaises. 
^tna  Im  Co.  v.  WheeUr.         480 


8.  Where  a  carrier,  having  to  de- 
liver goods  to  the  defendants,  con- 
necting carriers,  for  Airther  trans- 
portation, placed  them  in  the  de- 
fendants' warehouse,  and  notified 
them  of  the  fact,— jEfis2(2,  tJiat  there 
was  a  delivery  to  the  defendants ; 
and  that  this  was  so,  notwithstand- 
ing the  two  carriers  used  the  ware- 
house in  common  in  the  transliip- 
ment  of  goods  to  each  other's  lines. 

Id. 

4.  Nor  does  it  alter  the  case  if  an 
agent,  employed  by  the  deliverlDg 
carrier,  moves  the  freight  to  the 
warehouse,  where  such  agent  is  in 
the  pay  of  both  carriei-s  for  the 
movmg  of  freight  between  them. 

Id. 

6.  A  bill  of  lading,  given  at  Milwau- 
kie  for  goods  consigned  to  con- 
signees at  Ogdensburgh,  on  the 
margin  of  which  there  is  an  address 
to  parties  at  Boston,  and  upon 
which  the  freight  charges  to  Boston 
are  paid  in  full,  and  where  the 
carrier  has  connections  at  Ogdens- 
burgh extending  to  Boston,  and 
an  agreement  for  transportation  of 
its  freight  there,  undertakes  to 
deliver  at  Ogdensbuigh  only,  to  be 
forwarded.  Id. 


CASES  AFFIRMED,  APPROV- 
ED, DISTINGUISHED,  OVER- 
RULED, &o. 

Adnt  V.  Brady  (4  Hill,  680),  followed 
and  extended ;  Conroy  v.  Oaie.  844 

Ba^  V.  Smith  (10  N.  Y.,  489),  con- 
sidered  and  distinguished ;  Van 
yese  V.  Fisher.  236 

BisseU  V.  F^ree  (28  N.  Y.,  252),  dis- 
tinguislied;  Seotty.  Deiahunt.   872 

ClaJUn  V.  Farmeri  and  Citiune' 
Bank  (25  N.  Y.,  298),  distin- 
guished ;  Titue  v.  Preeident^  dbc.^ 
of  Oreat  Weetem  Turnpike  Boad. 

250 

Hogan  v.  Cregan  (6  Robt^  131),  dis- 
approved ;  Damon  v.  Moore.     454 

Jaekton  v.  EUeworth  (20  Johns.  180), 
considered ;  Alien  v.  Brown.    280 
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Jenkins  Y,  Waldran  {11  Johns.,  114), 
followed ;  Ooeteheus  y.  MaUhetD- 
9on,  214 

Kerr  y.  Mount  (28  N.  Y.,  W7),  ex- 

Slained  and  distlDguiflhed ;  EaU  y. 
funger.  100 

Lyon  y.  Tales  (52  Barb.,  687),  ex- 
plained and  distinguished ;  HaU  y. 
Munger.  100 

People  y.  J/Jn«r  (2  Lans.,  896),  reaf- 
firmed ;  PeopU  y.  Albany  and  Bu^ 
quAianna  R  B.  Co.  25 

iVeyif  y.  aSrien  (38  N.  T.,  198),  con- 
stde^ed ;  Healey  y.  Dudley,        115 


ItAUSB  OF  ACTION. 

/^4  AUCTION,  1  to  8. 

AucnoNBER,  1, 2, 3. 
AucnoN  Salb,  8. 
Arbbst,  6,  7. 
Corporation,  1,  2. 

CREDITOBfl'  Bnii,  1. 
Dakagbs,  4, 6, 6. 

DeM4MD,  1. 

Ejecfmbnt. 

Ik^uiTABLB  Relief,  1  to  7. 

Estoppel,  1. 

Frauds,  Statute  of,  1,  9. 

Inspectors  of  Election,  1,2,4. 

Maucious  Persecution,  1. 

Mistake,  1. 

Municipal  (Corporation,  15, 16. 

Parent  and  Child,  1,  2, 8, 4 

Pleading,  4. 

Practice,  1  to  7. 

Principal  and  Agent,  1, 2. 

Public  Officer,  8, 4,  5. 

REPLEyiN,  1. 

Rescission  of  Contract,  1, 2. 

Sheriff,  2, 8. 

Tender,  1. 

Title  to  Chattels,  1. 


CERTIFICATES  OF  STOCK 
See  Corporation,  1, 2. 


CERTIORARI. 

1.  A  writ  of  eerUoroH  will  not  be 
sustained  to  reyiew  the  proceedings 


of  a  highway  commissioner  in  lay- 
ing out  a  road,  where  it  appears 
that  the  relator  was  not  a  party  to 
the  proceedings  for  laying  out  such 
roao,  and  has  no  direct  mterest  in 
the  road,  either  as  owner  of  pro- 
perty oyer  which  it  passes,  or 
otherwise;  the  only  interest  which 
he  claims  in  the  proceeding  being 
that  his  business  as  a  tavern-keeper 
will  be  injured  by  the  highway  to 
be  laid  out,  by  the  diversion  of 
travel  from  the  road  on  which  his 
tavern  is  located.  PeopUex  reL, 
Lavrrence  v.  ScheU,  352 

2.  It  seems  one  whose  lands  are  not 
interfered  with,  and  having  no 
interest  except  as  inhabitant,  tax- 
payer or  officer  of  the  town,  is  nof 
entitled  to  a  eeriiorari  to  review 
the  action  of  highway  conmiis 
sioners  of  the  town  in  laying  ou* 
a  highway.  Id 

See  AftftESflMKNTS,  5. 


CHALLENGE  OF  VOTER 
See  Inspbctobs  of  Elbction,  1, 2,4 


CHARGE  TO  JURY. 

^  EyiDENCE,  82. 
Partnership,  2, 8. 
Railroad  Corporation,  "L 


CHATTEL  MORTGAGE. 
See  Libn,  1, 2,  a 


CHURCH  CORPORATION. 
See  Ejeotment,  1  to  6^ 


CITIES. 

See  Municipal  Cobporatzon,  1  to 

12. 
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Cmr  OF  ROCHESTER 

fiM  AflBBSSMEimS,  1  to  8. 

Municipal  Cobpobation,  2  to  6, 
12. 


CITY  OF  SYRACUSE. 
See  Asasar,  2  to  5. 

CLERICAL  ERROR. 
See  AssBSfiMBNT,  6. 

CLOUD  UPON  TITLE. 
See  EqurrABLB  Relief,  1  to  7. 

COLLECTOR. 
See  PcBLio  Offices,  8,  6. 

COLLECTOR  OF  SCHOOL-TAX. 
See  Public  Officeb,  0. 


COMMON  CARRIER 

iSsdCABBIBB. 


COMMON  COUNCIL. 

See  AB8ES6MBNTB,  1  to  8. 

Municipal  Cobpobation,  1  to  8. 


COMMISSIONERS  OF  APPRAIS- 
AL OP  PROPERTY  TAKEN 
FOR  RAILROAD  PURPOSES. 

See  Afpbaibal  of  Pbopebtt  taken 

FOB  R  R  PUBPOSBB,  1. 

Etcdencb,  6  to  10. 


COMMISSIONERS  OF  HIGH- 
WAYS. 

See  Municipal  Cobpobation,  8, 18. 
Lansing — Vol.  V.         78 


COMMISSIONERS     TO     BOND 
IMUNICIPAL  CORPORATIONS. 

iSSM  Railboad  Municipal  Bonds 
5,  a 


COMMISSIONa 
See  AucnoNEEB,  1, 2, 8. 


COMMON  SCHOOLa 
See  Public  Officeb,  6. 


COMPENSATION. 
See  Evidence,  19, 20. 


COMPETITION. 
See  Auction  Sale,  1, 2, 8. 


COMPLAINT. 

See  Pleading,  2, 8, 4, 6, 6. 
Rescission  of  Contbaot,  1. 


COMPLAINT  BEFORE  JUSTICE 
OF  THE  PEACE. 

See  Jubihdiction,  1. 


CONCEALMENT. 
See  Inbubance,  22. 


CONDITION. 

Sm  Ejectment,  1. 

Insubancb,  10, 11, 12. 
Lease,  1,  2. 
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CONSIDERATION. 

Bee  Equitablb  Relief,  8  to  7. 
Gifts,  2, 8. 
Iksurancb,  11. 


CONSTITUTION    CONSTRUED, 

See  County  Judge,  1,  2. 
Constitutional  Law. 


CONSTITUTIONAL  LAW. 

1.  Section  15  of  the  new  judiciary 
article  (article  6)  of  the  Constitu- 
tion, in  providing  that  the  salaries 
of  county  judges  "shall  be  estab- 
lished  by  law,"  confines  the  power 
of  fixing  such  salaries  to  the  legis- 
laiure.    HeoUey  v.  Dudley.         115 

2.  And  hddy  that  the  statute  confer- 
ring power  on  boanis  of  supervisors 
to  establish  such  salaries,  is  uncon- 
Btitutional  and  void.  Id, 

8.  Power  to  legislate  as  to  the  salary 
of  county  judges  is  not,  within  the 
meaning  of  section  17,  article  3  of 
the  Constitution,  a  power  of  local 
legislation.  Id, 

4.  The  meaning  of  the  terms  "  local 
legislation  "  considered.  Thie  Peo- 
ple v.  QBrien  (38  K  Y.,  193),  and 
other  cases  upon  this  head  consid- 
ered.   (Per  MuLLiN,  P.  J.)        Id. 

5.  The  true  criterion  by  which  to 
determine  whether  an  act  is  local 
or  general,  is  to  inquire  whether 
under  it  the  people  of  the  State 
may  be  affected;  if  not,  it  is  local; 
if  they  can  be,  it  is  general.  (Per 
MULLIN,  P.  J.)  Id, 

6.  The  plaintiff^  a  railroad  corpotar 
tion.  Incorporated  with  reservation 
to  the  legislature  of  tlie  right  to 
alter,  mouifv  or  repeal  its  charter, 
laid  its  tracKs  upon  lauds  in  a  cor- 
porate village,  which  it  had  pur- 
chased, and  lor  which  it  had  taken 
a  deed  in  fee  simple  absolute  from 
the  owners.  After  this  a  map  was 
made  and  filed  in  a  partition  suit 
between  third  parties  of  lands  in 
the  village,  laying  out,  numbering 


and  BamiM;  oeittln  streets  over  the 
tracks,  .fi^,  that  an  act  of  the 
legislature  which  declared  that 
such  streets  should  be  recognized 
as  the  streets  of  the  village,'  with- 
out provision  for  compensating  the 
plaintiff,  was  not  in  conflict  with 
the  prohibition  of  the  Constitution 
as  to  taking  private  property  for 
public  use  without  lust  compensa- 
tion. Boston  and  Albany  BaUroad 
Co,  V.  President^  dc^qf  W'eenbush, 

461 

7.  Held,  further,  that  the  "  Act  to 
regulate  the  construction  of  roads 
and  streets  across  railroad  tracks*' 
(Laws  1858,  chap.  62)  was  not  op- 
posed to  the  same  provisicm  in  its 
application  to  this  case.  Id. 

B.  Section  5  of  the  **act  to  make 
provision  for  the  local  government 
of  the  city  and  county  of  New 
York  "  (Laws  of  1871,  chap.  583). 
which  section  prohibits  the  entry 
of  judgments  against  that  city, 
other  than  those  upon  issues  of 
law,  except  upon  verdictof  a  jury, 
is  not  void  as  bein^  a  geoeral  pro- 
vision contained  m  a  local  bilL 
(Const  art  8, 1  16).  Lewenihal  ▼. 
Mayor,  <fcc.,  cfKi,  532 

9.  It  seems  the  provision,  if  ^neral, 
must  prevail  over  the  local  provi- 
sions of  the  bill.  Id, 


See  County  Judgb,  1,  2. 
Statutes  Construed,  1. 


CONSTRUCTION  OP  CON- 
TRACT. 

See  Contract,  1. 
Evidence,  2,  8, 4. 


CONSTRUCTION  OF  STA- 
TUTES, 

An  amendment  to  a  section  of  a'j 
act  which  declares  that  the  section 
is  amended  "  so  as  to  read  as  fol* 
lows :  *'  Copying  the  original  sec- 
tion with  slignt  changes,  does  not 
repeal,  but  leaves  the  former  sec- 
tion in  operation  from  the  time  of 
its  passage,  and  the  ameudmontf 
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or  xnodificatlons  take  effect  froa 
the  time  of  tlieir  enactment  Uoot6 
V.  MoMMTt,  178 

Stt  COUWTT  JUDGB,  1,  2. 

Justices'  Court,  1,  2. 
Railbqad  Municipai*  Bonds,  1 
to  10. 


CONSTRUCTION  OF  WILL. 

Sit  Accumulation,  1, 2. 
Devise,  1, 2,  8. 
Evidence,  28, 20,  80. 


CONSTRUCTIVE  NOTICE. 

£iB»  PoeSESSIOR,  1. 

CONTEMPT. 
8t6  Subbogate,  1  to  5. 

CONTRACT. 

1.  Where  the  defendants  aathorized 
the  plaintiff,  a  storekeeper,  to  fur- 
nish proYisions  and  tools  to  one  O., 
a  railroad  contractor,  on  their 
(defendants')  account,  and  directed 
that  O.  should  give  orders  there- 
for,—£{<^  that  the  terms  of  the 
credit  should  receive  a  liberal  con- 
struction in  view  of  O.'s  business 
and  the  purposes  for  which  the 
articles  were  required.  OSbert  v. 
Sage.  287 

See  Auction  Salx,  1  to  4 
Canal  Contraotob,  1  to  9. 
Cabbibb,  1  to  6. 
Cobpobation,  1,  X 
DAMAeEa,  1. 
Demand,  1. 

Equitable  RsLiSFy  1  to  7. 
evidenoe,  2,  8, 4. 
Fbauds,  Statute  of, 
Insubancb,  1  to  14. 
Lien,  1,2. 
Replevin,  1. 
Rescission  of  Contbact. 
Sale  of  Chattels,  1, 2. 
Statute  OF  Limitations,  1, 2. 
Tbusts  and  Tbustebs,  2, 8, 4. 


CONTRACT  FOR  SALE  OF 
LAND. 

See  HiSTAXS,  1. 

TbUSTS  and  TbU6TBE8,2,  8,4 


CONVEYANCE. 


See  TBUflTTS  and  Tbubtebs,  2. 


CONVICTION. 
<Ss0  Witness,  4 


CORONER'S  INQUEST. 

See  Evidbncb,  2L 


CORPORATION, 

1.  A  general  resolution  of  a  cor- 
poration provided  that  certifi- 
cates of  its  stoclE  should  be  signed 
by  its  president  and  treasurer. 
neldf  That  the  company  was  liable 
for  money  advanced  to  the  trea- 
surer, upon  certificates  of  shares 
of  stock  of  the  company,  signed 
in  confonnity  with  such  resolu- 
tions, issued  to  the  treasurer  him- 
self although  the  shares  were,  in 
fact,  spurious  and  fraudulently 
issued;  it  appearing  that  they 
were  taken  by  the  plamtiff  in  good 
faith.  Titus  v.  President,  dte.y  of 
Great  Western  TumpQce  Boad, 

250 

2.  The  case  of  Clafiin  v.  Ths  J?br- 
mere  and  Cfititen^  Bank  (25  N.  T.» 
2(1^8),  considered  and  distinguished. 

See  Ezfbbss  Compant. 
Insubange. 

Municipal  Cobfobatioh. 
Pbacticb,  1, 5,.  6. 
Railboad  Cobpobatiok. 
Rbugioub  Cobpobation. 
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COSTS  AND  COUNSEL  PEES. 

Bee  Demand,  1. 
Injumotiok,  1, 2. 
Pbactice,  7  to  11. 


COUNTERCLAIM. 
Bee  Statute  of  Ldotatioks,  8. 


COUNTY  BOND. 


Bee  AcnoN,  6,  7. 


COUNTY  COURT. 

See  JuBTTCEs'  Court,  1, 
Pleading,  3,  8. 
Phacticb,  11. 


COUNTY  JUDGE. 

1.  The  provision  of  the  judicianr 
article  of  the  Constitution  (art  6, 
§18),  which  limits  the  term  of 
office  of  any  Judge  to  the  last  day 
of  December  next  after  he  shall 
become  seventy  years  of  age,  is 
not  applicable  to  county  judges 
elected  before  Januaiy  1st,  1870. 
People  ex  reL  Davie  v.  Gardner,     1 

8.  The  defendant  was  appointed 
county  judge  m  1868,  to  fill  a 
vacant  term  which  expired  Decem- 
ber 3l8t,  1869  ;  in  November,  1869, 
was  elected  to  the  same  office,  and 
in  February,  1870,  attained  the  age 
of  seventy  years,  ileldy  that  he 
was  elected  for  four  years  from 
January  1st,  1870,  and  entitled  to 
serve  that  full  term,  as  being  in 
office  at  time  of  the  adoption  of 
the  new  judiciary  article.  Id, 

See  Constitutional  Law,  1  to  4. 
Railboad  Municipal  Bonds, 
1,2,8. 


COUNTY  TREASURER 
Bee  Public  Officeks,  4,  6. 


COUNTY   TREASURER'S 
TIPICATB. 

Bee  Action,  6,  7. 


COURT  OP  APPEALS. 
See  Amendment. 


COVENANT. 

Bee  Covenant  of  Wabsantt. 
Damages,  5,  8. 
Insubance,  8,9. 
Replevin,  1. 


COVENANT  OP  QUIET  ENJOY- 
MENT. 

Bee  Covenant  of  Wabbantt,  5. 


COVENANT  OP  WARRANTY. 

1.  A  grantor^s  covenant  to  warrant 
and  defend  against  himself,  **  and 
every  person  claiming  or  to  claim 
the  premises,  or  any  part  thereof/* 
extends  to  possession  as  well  as 
title ;  and  whenever  there  is  a  dis- 
turbance of  either,  under  title  para- 
mount, the  covenant  is  broken. 
(Per  MILLEB,  J.)    Bea  v.  MvMer. 

196 


2.  Such  warranty  includes  all  out- 
standing adverse  claims  to  Uie  pre- 
mises, or  anv  part  thereof,  which 
affect  the  fuU  enjoyment  of  the  pos- 
session ot  title.  Id. 

8.  And  held,  that  the  existence  and 
use  of  a  i»ivate  right  of  way  over 
the  granted  premises,  to  whidi  they 
were  subject  at  the  time  of  a  con- 
veyance with  such  a  covenant,  was 
a  breach  of  the  ^niurranty.  Id. 


4  And  even  although  the  pnrcb 
is  made  with  knowledge  of  the 
grantee  that  a  strip  in  the  rear  of 
the  granted  premises  has  been  pre- 
viously sold  by  the  grantor,  to 
which  there  is  no  access  to  the 
highway  except  Gfvet  s'ich  pre- 
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mises,  does  not  render  the  exist- 
ence and  use  of  the  way  lees  a 
breach  of  the  warranty.  Id, 

5.  It  seems  the  covenant  of  warranty 
is,  in  effect,  the  same  as  that  of 
quiet  enjoyment.  Id, 

6.  And  that  a  disturbance  of  the  free 
and  uninterrupted  use  of  land, 
without  absolute  expulsion  there- 
from, is,  in  law,  an  eviction  and  a 
breach  of  the  covenant  of  war- 
ranty. Id. 

7.  Whether  such  a  warranty  would 
apply  to  a  highway  running 
through  the  granted  premises, 
quere.  Id, 


CREDITOR'S  SUIT. 

1.  It  seems  a  Judgment  creditor  after 
instituting  supplementary  proceed- 
ings upon  his  judgment,  and  before 
appointment  of  a  receiver,  may 
bring  an  action  in  the  nature  of  a 
creditor's  bill  to  set  aside  an  assign- 
ment of  property.  Bennett  v.  Afc- 
Ouire,  183 

See  Equitablb  Relief,  1  to  6,  7. 
JiTDOMENT  Debtor,  &c.,  1. 


CREDIBILITY. 
See  Wmixss,  1  to  4. 


CREEK 
See  Bbidgb,  1, 3. 


CRIMINAL  ARREST. 
See  Abbbst,  1  to  8. 


CRIMINAL  COMPLAINT. 
See  JtmiSDicnoH,  1. 


CRBIINAL  LAW. 

1.  On  the  trial  of  an  indictment  for 
murder  in  the  first  degree,  it  ap> 
peared  that  the  prisoner  (as  it  was 
claimed  by  the  prosecution)  and 
two  others  had  burglariously  en- 
tered a  store  in  the  night,  and,  hav- 
ing collected  property  for  removal, 
were  discovered  by  the  deceased 
and  a  fellow-clerk,  who  had  been 
sleeping  there;  the  prisoner  and 
one  of  his  accomplices  ran  out^ 
while  the  third  burglar,  arrested 
and  disabled  by  the  clerks,  called 
for  help;  and  the  two  who  had  gone 
out  returning,  the  clerks  left  the 
disabled  burglar  to  meet  them  : 
the  deceased  encoimtered  one  of 
the  burglars  and  obtained  the  mas- 
tery of  him ;  the  remaining  burglar 
fired  several  shots  at  the  other 
clerk,  and  Uien  approaching  the 
deceased,  at  the  distance  of  a  few 
inches,  fired  a  ball  into  his  head, 
causing  his  death. — Meld,  that  it 
was  for  the  Jury  to  say  whether 
the  deceased  was  unnecessarllv 
engaged  in  an  attempt  to  kill 
Muloff  V.  The  People,  261 

2.  Mention  to  the  juiy  of  the  fact 
that  the  prisoner  had  not  testified, 
and  that  the  only  recital  of  the 
incidents  of  the  killing  was  by  one 
of  the  elerks,  made  by  the  judge 
in  his  charge,  while  commenting 
upon  the  testimony,  is  not  to  be 
regarded  as  conveying  an  impres- 
sion that  an  unfavorable  inference 
is  to  be  drawn  from  the  fact  that 
the  prisoner  had  not  been  sworn. 

Id, 

8.  Nor,  under  such  testimonv,  is  it 
error  if  the  judge  instruct  the  jury 
that  the  prisoner  is  not  entitled  to 
the  most  lenient  construction  of  his 
motives.  Id, 

4.  And  it  is  competent,  in  such  case, 
to  prove  combination  or  conspi- 
racy between  those  alleged  to  have 
been  engaged  in  the  burcltuy,  and 
to  submit  photompbs,  taken  of  the 
burglars  after  death,  to  witnesses, 
and  to  permit  them  to  use  the 
stereoscope,  in  order  to  identify 
them  as  former  associates  and  con. 
federates  with  the  prisoner.       Id 
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Bee  Abbbst,  1  to  6. 

ImVCTMBNT,  7. 


CRIMINAL  TRIAL. 
See  Criminal  Law ,  1  to  6. 

iKKCTlfENT,  7. 


CR0S8WALE& 

See  IfTTKICIPAIi  CORFORATIOirS, 

6  to  12. 


DAMAGES. 

..  In  an  action  for  unlawftilly  taking 
and  carrying  away  the  plaintiff's 
goods,  it  appeared  that  the  defend- 
ant, haying  induced  the  plaintiff's 
wife  to  leave  him,  had  aided  her  in 
carrying  ^wav  clandestinely  cer- 
tain articles  or  property  belonging 
to  the  plaintiff;  that  the  wife  after- 
ward brought  the  property  to  the 
Tlcinity  of  the  plaintiff  s  residence, 
and  delivered  to  him  railroad 
checks  for  it,  which  the  plaintiff^ 
with  knowledge  of  the  identity  or 
the  pr(^)erty,  upon  request  of  a 
station  agent  that  it  should  be 
removed,  delivered  to  a  third  per- 
son, directing  him  to  take  charge 
of  it,  and  the  latter  did  so.  The 
wife  did  not  return,  or  offer  to  re- 
turn, to  her  husband.  HMy  that 
there  was  an  acceptance  of  the 
property  and  exercise  of  owner- 
ship over  it  by  the  plaintiff  for 
himself,  after  the  wrongful  taking, 
and  an  allowance  of  damages  for 
its  full  value  was  error.  DaiUy  t. 
Crawley,  801 

X  It  seems  the  resumption  of  owner- 
ship and  repossession  should  have 
been  consiaered  in  mitigation  of 
damages,  and  that  the  value  of  the 
property,  exclusive  of  the  wife's 
wearing  apparel,  would  have  been 
a  true  measure  of  damages  if  the 
property  had  not  been  retaken.  Id. 

Z*  A  warranty  of  a  steam-engine  as 
having  a  certain  capacity  for  work, 
as  sound  and  in  jfood  order,  and 
as  having  the  ability  to  perform 


labor  to  the  extent  of  tiie  capadty 
warranted,  is  a  general  warranty, 
and  the  damages  allowed  for  its 
breach  are  merely  the  difference 
between  tiie  actual  value  of  the 
engine  and  that  whidi  it  would 
have  had  if  eae  wamuUed.  Ed- 
wards V.  OoOMm.  824 

4.  An  injured  party  is  leslricted  in 
the  recorerj  of  aamages,  for  acts 
not  inte&tionaUj  committed  and 
breaches  of  contract,  to  snch  as 
result  naturally  and  necessarily 
from  the  act  complained  of.  And 
the  rule  is  applicable  in  all  cases, 
except  in  those  where,  for  ^at 
ends  of  public  justice,  punitory 
damages  may  also  be  awarded 
People  y.  Mayor.,  <fcc,  of  Albany. 

524 

5.  Accordingly,  where  the  State  (un- 
der chapter  503,  Laws  1866)  cut 
away  a  piirtlon  of  a  pier  befeng- 
ing  to  private  owners,  between 
the  Hudson  river  and  a  basin  at 
Albany,  for  the  purpose  of  enlarg- 
ing an  opening  and  admitting  a 
greater  volume  of  water  into  the 
basin;  and  the  defendants  bound 
themselves,  in  consideration  there- 
of, to  pay  all  damages  to  property 
caused  by  tlM  makmg  of  the  im- 
provements, and  covenanted  to 
keep  and  save  harmless  and  in- 
demnify the  people,  &c.,  against 
all  claims  for  damages  accruing  to 
property, — Bdd,  that  injuries  to 
property,  produced  about  a  your 
after  the  completion  of  the  impn  >ve- 
ment,  by  a  sodden  flreshet  CMiised 
by  the  breaking  away  ii*  an  un- 
usual ice  dam  which  had  furmed 
above  the  cut,  and  let  into  the 
basin  by  reason  of  the  enlarge- 
ment, were  not  recoverable  under 
the  obligation.  Id, 

6.  So  hdd  wboe  the  action  was 
brought  by  the  people  on  behalf  of 
the  owners  of  the  property  dam- 
aged. Id. 

7.  Damages  caused  to  property  from 
the  bursting  of  a  street  sewer  in 
New  York  city,  through  its  impei^ 
feet  and  insufficient  construction, 
may  be  recovered  in  an  action 
against  the  city.  LeweiUhal  y 
Mayor^  dte.^  of  if.  T. 
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Su  Etidbncb,  6,  8,  38. 
Injunction,  1, 2. 
Nboligkncb,  1. 
Parent  and  Child,  8,  4,  6. 
Pabtnership,  2,  8. 


DECREE. 

Be*  Gift,  8. 

Judgment  Dbbtok,  &c.,  1. 
Practice,  7, 8. 


DEED. 

Gee  Coybnant  ov  Wabrantt. 
Ejectment,  1, 2. 
Mistake,!. 


DEFENCES. 

See  Canal  Contractor,  1,  2. 
Damages,  1, 2. 
Demand,  1. 
Injunction,  1, 2. 
Pleading,  7. 


DELIVERY. 

See  Carrier,  2  to  6. 

Frauds,  Statute  of,  1,  4 
Gift,  1  to  4. 
Insxtrance,  5. 
Stattttb  of  Frauds,  7. 


DEMAND. 

The  role  tinder  which  commence- 
ment  of  a  suit  on  a  promissory 
note,  payable  at  a  particalar  time 
and  place,  is  a  sufficient  demand 
of  payment,  and  the  readiness  of 
the  payee  a  matter  affecting  the 
question  of  costs,  is  applicable  to 
contracts  to  pay  for  goods  at  a 
time  and  place  agreed.  Locklin  v. 
Moore.  807 

See  RxPLETiN,  1. 


DEMURRER 
See  Pleading,  3. 


DESERTER 


See  Inspectors  of  EiAcnoN,  8. 


DEVISE. 

1.  A  testator  died  in  1824  leaving  a 
will,  by  which  he  devised  land  to 
one  of  his  devisees,  without  words 
of  inheritance,  and  afterward  gave 
his  widow  a  third  of  his  realty, 
adding,  **  and  which  at  the  time  of 
her  decease  shall  be  and  the  same 
is  hereby  declared  to  be  for  the 
use  and  at  the  disposal  of  those  to 
whom  it  is  above  devised.*'  Held^ 
that  the  word  "  which "  referred 
only  to  the  one-third  of  the  realty 
devised  to  the  widow;  and  the 
devise,  without  words  of  inherit- 
ance, was  not  enlarged  into  a  fee, 
but  carried  a  life  estate  only  to  the 
devisee.    Christie  v.  Oage.       180 

2.  A  devise  and  bequest  of  '*  all  the 
real  and  personal  estate  of  which 
I  may  die  possessed,  sliare  and 
share  alike,"  to  the  testator's 
children,  two  in  number,  with 
direction  afterward  that  the  ex^ 
cutors  lease  the  testator's  houp«* 
and  lot  (the  property  devised)  and 
apply  the  rents  to  payment  of 
debts  and  support  of  the  children, 
and  a  subsequent  clause  expressing 
a  wLBh  that  the  property  should 
remain  unsold  and  without  mort- 
gage until  the  youngest  child 
should  be  twenty-one, — Held,  to 
carry  a  fee  to  the  testator*s 
children,  liable  to  be  defeated  only 
by  the  death  of  both  the  children 
during  the  testator's  lifetime ;  sub- 
ject, nevertheless,  to  trust  in  the 
executors  during  their  minority, 
notwithstanding  the  will  also  pro- 
vided that,  in  case  of  the  death  of 
either  of  the  children,  the  whole 
estate  should  go  to  the  survivor ; 
and  in  the  case  of  the  deatli  of 
both,  all  the  property,  or  what 
might  be  left,  to  sons  of  the  tes- 
tator's   brother.      Edlff  v.  Kelly. 

448 

8.  Eddy  further,  one  of  the  children 

havmg  survived  the  testator,  and 

died  intestate,  that  the  plaintiff,  a 

daughter  of  the  testator's  deceased 

I     brother,  and    the   testator's  two 
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nephews,  sons  of  another  deceased 
brother,  took  each  of  them,  as 
heirs-at-law  of  the  intestate,  an 
equal  third  of  the  estate.  Id, 

See  Accumulation,  1, 2. 


DEVISEE. 
See  Dbyisb,  1, 2 


DIRECTORY  STATUTE. 
See  Municipal  Cobpobation,  5. 


DISCRETIONARY  POWERS. 

See  A88B8SMBNT8,  1. 


DISCRETION. 

See  JusTiCB  of  thb  Pbacb,  1,  2. 
Municipal  Cobpo&ation,  6, 8, 9. 
Pbacticb,  9. 


DISORDERLY  PERSON. 
See  JuBiSDicnoN,  1. 


DISQUALIFICATION  OP  WIT- 
NESS. 

iSw  W1TNB88, 4. 


DONOR  AND  DONEE. 


SeeQm. 


DOWER  RIGHT. 

See  Eyidbncb,  28,  29, 80. 
F0BBCLO8UBB,  5. 


EARNEST  MONEY. 


Bee  Fbauds,  Statutb  of,  8. 


EASEMENT. 
See  Pbbscbiption,  1, 2, 8. 

EJECTMENT. 

1.  In  1835,  certain  premises  were 
conveyed  to  the  H.  D.  R  Cliaich 
of  S.,  a  religious  oorporation,  bj 
deed,  reserving  to  £.  G.,  one  of 
the  grantors,  the  right  to  grant  to 
a  certain  company  the  right  in  tfie 

Ciises  conveyed,  "  to  boild  a 
ment  story,  on  the  premises, 
of  a  description  therein  specifiedf 
*    *    *    for  the  purpose  of  keep- 
ing a  select  and  other  schools  in 
omv,"  and  the  basement  was  to 
be  built  under  the  edifice  of  the 
H.  D.  R  Church;  at  the  timeof 
the  execution  of  the  conveyance, 
K  G.  executed  to  trustees  chosen 
for    building   the   basement,  the 
deed  contemplated  by  the  reserva- 
tion; pursuant  to  these  deeds  the 
basement  and  the  church  edifice 
over  it  were  built.    The  church 
building  was  used  by  the  church 
corporation  until    It^,  when  a 
resolution  of  the  consistory  was 
passed,  authorizing  that  portion  of 
the  church  and  society  which  had 
been  organized  under  the  name  of 
The  Reformed  Church  of  G.  (the 
plaintiff,  not  then  incorporated)  to 
separate  from  the  corporation  and 
become  a  distinct  church  and  con- 
greffation,  and  resolvinfi^  that  ''the 
buiiding  or  edifice  called  the  G. 
church  (being  the  church  erected 
as  aforesaid)  should  thereafter  be- 
long to,  and  be  the  ezclusiTC  pro- 
per^ of,  that  part  of  the  congre- 
gation."   Pursuant  to  this  resolu- 
tion, that  part  of  the  congr^gatioa 
entered    into   possession  of  the 
church  building,  and  continued  to 
use  it  down  to  the  time  of  this 
action,  having  been  incorporated 
under  the  name  of  the  plamtiff  in 
1869.    The  basement  was  at  times 
occupied  fbr  schools,  but  at  the 
time  this  actioi^  was  commenced 
was    occupied   b5    defendants,  t 
division  of  the  90ns  of  temperance, 
who  had  entered  without  claim  of 
right  or  title,  and  refused  to  qoiton 
demand  of  plaintiff.    BM  (Mil- 
ler, P.    J.,   dissenting),  that  an 
action  of  ejectment  could  not  be 
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maintained  by  plaintiff  for  posses- 
sion of  the  basement  Btformed 
Church  of  GaUupviUe  ▼.  8chocl- 
CToft,  206 

3.  It  could  not  claim  to  own  the 
property  under  the  resolution  of 
the  consistory,  as  that  did  not  ope- 
rate as  a  conveyance.  Id, 

8.  Plaintiff  could  not  claim  that  it 
became  vested  with  the  title  to  the 
property  under  a  parol  partition 
between  itself  and  the  H.  D.  R 
Church  of  S.,  inasmuch  as  it  and 
such  church  were  never  owners  as 
tenants  in  common,  and  also  as 
the  church  could  not  divest  itself 
of  its  title,  exceept  by  order  of 
court  Id, 

4.  The  plaintiff  could  not  claim  by 
adverse  possession  under  color  and 
claim  of  the  title  conferr^  by  the 
resolution,  inasmuch  as  it  had 
never  occupied  or  claimed  title  to 
the  basement,  but  only  tp  the 
church  building,  it  appearing  also 
that,  at  a  time  within  twenty  years, 
the  consistory  had  recognised  a 
separate  ownership  of  Uie  base- 
ment by  the  trustees  to  whom  it 
was  originally  deeded.  Id, 

5.  Plaintiff  could  not  recover  from 
defendants,  on  the  ground  that  the 
latter  were  in  possession  without 
claim  or  right  of  title,  inasmuch  as 
plaintiff  had  no  such  prior  posses- 
sion of  the  basement  as  would  raise 
a  presumption  of  ownership,  and 
ftirthermore  as  it  had  itself  shown 
the  title  to  be  in  a  third  person,  to 
wit,  in  the  H.  D.  R  Church  of  S. 

Id, 

See  AucnoN  Salb,  8. 


ELECTION. 
See  Iksfbctobs  of  Elbotion,  1  to  6. 


EMPLOYER  AND  EMPLOYE. 

See  EviDENCB,  22  to  25. 

Mabtbb  and  Sbbvakt,  1. 

Lanbikg — ^VoL.  V.        7i 


ENOROACHMENTS. 
See  MxTNiciFAii  Cobpobation,  12 


ENTRIES. 
See  Eyidbngb,  18. 


EQUITABLE  ACTION. 

See  Altebation  of  LsrsTBUHBirrj 
2,8. 
EquiTABLB  Relief^  1  to  7. 
Imsurancb,  4. 
Pbacticb,  1  to  7. 


EQUITABLE  RELIEF. 

1.  A  mortgage  void  between  the  par- 
ties may  be  removed,  in  equity,  as 
an  obstruction  to  the  collection  of 
a  judgment  recovered  after  execu- 
tion of  the  mortgage,  but  for  debt 
incurred  prior  to  such  execution. 
SUnoeU  v.  BdaleU.  880 

2.  But  in  such  case  it  must  appear 
that  the  mortgage  is  enthrely  void, 
and,  as  between  the  parties,  con- 
stitutes no  claim,  either  in  law  or 
equity.  Id, 

8.  Pursuant  to  an  unwritten  agree- 
ment for  sale  of  oil  lands  in  I^nn- 
ajrlvania,  the  vendor  made  and 
delivered  to  the  vendee  a  written 
instrument,  supposed  and  intended 
by  both  to  convey  the  title,  but 
imperfect  and  inoperative  in  not 
contahiing  the  grantee's  name; 
and  the  latter  thereupon  executed 
a  mortgage  for  theprice  upon  land 
in  thu  State.  Eeld,  that  the 
grantee  had  a  right,  in  equity,  to 
compel  the  execution  of  a  proper 
conveyance,  and  that  the  mort- 
gage was  valid  as  against  Judg- 
ment creditors  of  the  mortgagor. 

Id. 

4.  Rddj  fhrther,  that  the  contract 
was  not  executory,  resting  in  parol, 
but  executed.  Id, 

5.  Nor  will  equity,  in  such  case,  con- 
sider whether  the  bargain  oat  of 
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which  the  mortgage  arose  was  ad- 
yantageous  to  the  mortgagor  or 
otherwise.  Id. 

6.  And  it  seems  that  the  mortgage, 
though  based  upon  a  contract  void 
by  the  statute  of  frauds,  could  not 
be  avoided  by  the  mortgagor  if 
the  mortgagee  was  willing  to  per- 
form. Id, 

Bee  Action,  8. 

AUTBR^TIOK  OF  IlTBTBXniENTS, 
2,8. 

Insubangb,  4. 

Stattjtb  of  Ldotationb,  1, 2. 


ERASURE. 


iSfidFOBOERT,    1. 


ERROR  OP  PACT. 

See  PBA.GTIGB,  18. 


ESTATE  m  LANDS. 
iSmDbybub,  1. 


ESTATE  OP  INHERITANCE. 
See  Deyise,  1. 


ESTOPPEL. 

B.  subscribed  for  twenty  shares  of 
the  defendants  stock,  of  $100  per 
share,  paid  ten  per  cent  down  and 
agreed  to  pay  the  balance  on  call 
of  the  directors.  Several  calls  upon 
E.  were  made,  and  payments  made 
by  him  pursuant  thereto  to  the 
amount  of  $1,000.  Other  calls  not 
being  met  by  E.,  a  suit  was  com- 
menced against  him  by  defendants 
for  recovery  of  the  balance  due, 
and  as  to  all  but  the  installment 
due  under  a  last  call  of  $200,  he 
sustuned  the  defence  of  the  statute 
of  limitations.  A  Judgment  was 
recovered  by  defendant  for  the 
bidance  due  under  the  last  call, 


which  was  collected  from  E.  b? 
execution;  afterward  the  d^end- 
ant  passed  a  resolution  forfeiting 
all  shares  of  stock  upon  which  any 
amoimt  remained  unpaid.  The 
plaintiff  having  been  appointed 
receiver  of  E,'8  property,  sued  in 
this  action  to  compel  the  issue  to 
him,  as  such,  of  the  shares  of  stock 
subscribed  for  by  E.,  demand  there- 
for having  be^  made  of  the  de- 
fendant and  delivery  refused.  Held 
(Miller,  P.  J.  dissenting),  that  the 
defendant  was  not  estopped  by  the 
judgment  recovered  against  E.  and 
payment  thereof,  from  setting  up 
as  a  defence  in  this  action  the  non- 
payment for  and  forfeiture  of  such 
shares.  Johneon  v.  Albany  and 
Susquehanna  R  R  Co.  222 

See  Auction  Salb,  1, 2, 3. 

LiBN,  2. 

Fbaxjds,  Statutb  of,  6. 


EVICTION. 
See  CovBN  Ain  of  Wabbabtt. 


EVIDENCE. 

1.  In  an  action  to  set  aside  a  Judg- 
ment debtor's  assignment  of  a  bond 
and  mortgage  through  a  third  per- 
son to  his  wife,  the  debtor's  exami- 
nation on  supplementaiy  proceed- 
ings is  not  admissible  in  evidence 
against  the  assignees.  BmneUY. 
McQuire.  183 

2.  Evidence  of  the  circumstances 
under  which  the  contract  was 
made,  of  the  relations  of  the  par- 
ties and  of  the  usage  of  the  trade, 
is  admissible  to  show  the  meaning 
of  the  words  "his  crop  of  flax,"  in 
a  contract  for  the  sale  of  flax  be- 
tween dealers  in  that  article.  Good- 
richy.  Ste/eens,  290 

8.  Accordingly  TuHd  that  the  amount 
of  the  current  year's  production 
which  th^  party  contracting  to 
deliver  had  on  hand  at  the  time  of 
the  making  of  the  contract,  by 
purchase  as  well  as  by  production, 
was,  in  view  of  extrinsic  evidence, 
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intended  by  these  words  in  socfa  a 
contract.  Id, 

4  The  rale  which  excludes  evidence 
of  extrinsic  circomstances  in  ex- 
planation of  the  terms  of  a  written 
contract  discussed  and  explained 
per  Pabkbs,  J.  Id. 

ft.  An  objection  that  an  order  for  arti- 
cles sold  is  inadmissible  in  evidence 
under  the  revenue  laws,  is  unten- 
ablCf  as  congress  cannot  prescribe 
what  may  or  may  not  be  evidence 
in  the  courts  of  this  State.  OilbeH 
V.  Sage.  287 

6.  It  appearing  that  a  single  witness 
as  to  the  value  of  the  lot  was 
sworn  before  commissioners,  ap- 
pointed to  a{^raise  property  taken 
for  railroad  purposes,  who  testified 
that  he  lived  in  the  vicinity  of  the 
premises,  that  he  knew  from  what 
others  said  the  value  of  real  estate 
in  the  vicinity,  and  stated  the  mar- 
ket value  and  amount  paid  for 
other  lots  in  the  neighborhood, — 
Beld,  that  the  evidence  was  compe- 
tent and  sufficient  upon  the  ques- 
tion of  value.  McUter  ofBondout 
and  Onoego  BaUroad  Co,  v.  Deyo, 

298 

7.  The  commissioners  need  no^  how- 
ever, be  controlled  by  the  evidence 
taken  before  them  as  to  the  value 
of  the  property,  but  must  decide 
according  to  their  own  Judgment; 
and  an  award  made  without  testi- 
mony would  be  regular.  Id, 

8.  Evidence  as  to  the  intended  use 
of  the  Umd  to  be  taken,  ?idd  admis- 
sible as  a  part  of  the  rtt  gutm,  to 
show  the  circumstances  under 
which  the  land  was  taken,  and  its 
situation  when  appropriated.     Id, 

9.  The  admission  of  testimony  to  the 
efliect  that  the  road  would  damage 
the  lot  of  which  the  land  taken 
was  a  part,  but  that  the  taking  of 
the  piece  would  not  much  depre- 
ciate the  value  of  the  property,  as 
it  was  left  open  for  a  road,  does 
not  JustiQr  a  reversal  of  the  pro- 
ceedmgs.  Id. 

10.  In  an  action  to  recover  for  breach 
of  warranty  i^  the  sale  of  a  chat- 
tel.-^ AU,  that  the  price  for  which 


the  purchaser  resold  the  chattel 
was  inadmissible  as  evidence  of 
value.    Bo6  v.  Eansan,  804 

11.  An  objection  to  such  evidence, 
as  immaterial  and  improper^  is 
sufficient  Id. 

12.  In  a  highway  commissioner's 
action  to  recover  a  penalty  for 
obstructing  a  highway,  where,  as 
part  of  the  evidence  of  a  le^al 
highwav,  posting  of  notices  oi  a 
fr^holders  meetmg  (1  R.  S.,  514. 
§  59)  in  three  places  is  shown,  ana 
no  objection  made  that  they  bx€ 
not  shown  to  have  been  posted  foi 
the  required  time,  &c.,  it  will  be 
assumed  that  they  have  been  suffi- 
ciently and  legally  posted.  Cooper 
V.  Bean.  818 

18.  Nor  will  objection  to  a  referee's 
finding*' that  the  application  and 
proceedings  were,  in  manner  and 
form,  as  prescribed  hj  the  statute, 
and  that  the  commissioners  pro- 
perly laid  out  the  highway  "  on 
the  ground  that  the  notices  were 
not  sufficiently  posted,  without  a 
request  for  a  speci&c  finding,  raise 
a  question  <mi  appeal  as  to  the  suffi- 
ciency of  the  notice.  Id. 

14.  It  seems  the  order  of  highway 
commissioners  to  lay  out  a  high- 
way, introduced  in  evidence  with- 
out objection,  to  prove  the  exist- 
ence of  a  highway,  in  an  action  for 
obstructing  It,  is  prima  facte  evi- 
dence of  the  oommissionerB'  Juris- 
diction. Id. 

15.  Facts  assumed  upon  the  trial  as 
existing  will  be  r^arded  on  appeal 
as  adnutted.  Id. 

10.  In  an  action  for  obBtracting  a 
highwav,  it  seems  the  defendimt, 
over  whose  land  the  wav  passes, 
may  show  failure  to  notify  him  to 
remove  his  fences,  as  required  by 
section  96  (1  R  8.,  620),  in  proof 
that  the  alleged  highway  does  not 
legally  exist  IbL 

17.  An  objection  that  an  assessment 
for  expense  of  the  highway  was 
not  ascertained  by  agreement,  and 
not  assessed  in  manner  prescribed 
by  law  cannot  be  alleged  as  an  ob- 
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Jection  to  the  legal  existence  of 
the  highway.  Id. 

18.  In  an  action  brought  to  recover  a 
balance  of  money  received,  entries 
made  in  a  memorandum  book  by 
a  deceased  third  party  (the  wife  of 
the  plaintiff)  were  allowed  to  be 
given  in  evidence  to  prove  the  fact 
of  the  receipt  of  the  moneys  by 
the  defendant  Hdd^  error,  for 
which  the  judgment  should  be  re- 
versed.   MiUer  v.  Clark.  388 

19.  Evidence  is  inadmissible  in  an 
'  action  against  a  railroad  corpora- 
tion for  negligently  causing  death, 
to  show  an  agreement  between  the 
plaintiff  and  her  attorney  as  to  the 
measure  of  his  compensation'  and 
the  terms  on  which  he  was  to  com- 
mence and  prosecute  the  action  for 
her  as  such  attorney,  there  being 
DO  issue  in  respect  to  the  proper 
parties  to  the  action  and  no  other 
issue  to  which  such  evidence  was 
material.  Cook  v.  if.  T.  Central 
RROo,  401 

20.  In  this  action  the  admission  of 
such  evidence  was  held  to  be  suffi- 
cient ground  for  reversal  of  the 
judgment,  it  appearing  that  an 
agreement  was  niade  for  compen- 
sation out  of  the  amount  recover- 
ed^ on  the  ground  that  such  evi- 
dence tendea  to  prejudice  the  mind 
of  the  Jury  against  the  defendant. 

Id. 

21.  Testimony  of  a  deceased  witness 
before  a  coroner's  inquest,  held 
upon  the  bod^  of  plaintiff's  intes- 
tate, is  inadmissible,  on  behalf  of 
the  plaintiff,  in  such  action,  al- 
though it  appears  that  the  defend- 
ant was  represented  by  counsel 
upon  such  mquest  The  inquest 
is  not  in  any  sense  an  action  or 
Judicial  proceeding  between  the 
parties.  Id, 

82.  In  an  action  against  a  railroad 
company,  for  negligentlv  causing 
the  death  of  an  employe,  the 
claim  to  recover  was  founded  upon 
the  alleged  incompetency  of  M.,  a 
switch  tender,  and  fellow-employe 
of  the  deceased  bv  whose  negli- 
gence, in  misplacmff  a  switch,  it 
was  alleged,  the  accident  had  oc- 
curred which  occasioned  the  death; 


and  it  was  claimed  that  the  defend- 
ant had  retained  M.  in  its  employ 
with  Imowledge  of  his  unfitness,  u 
he  had  been  responsible  for  a  slmi- 
lar  accident  which  had  happened 
at  the  same  place.  Id. 

HMy  the  evidence  justifying  an  in- 
ference that  M.  had  misplaced  the 
switch,  that  an  offer  bv  tlie  d^ 
fendant  to  show  that  the  switch 
had  probably  been  changed  bj 
some  one  in  M.*s  absence,  was 
improperly  rejected.  Banltt  t. 
New  York  and  Ha/tiem  R  R.  06. 

486 

23.  Hdd,  aUo,  that  evidence  to  show 
that,  after  the  previous  accident, 
the  person  having  chai^ge  of  de- 
fendant's track,  who  placed  the 
switches  and  employed  the  switch 
tenders,  investigated  the  circnm- 
stances  of  that  accident  and  re- 
ported thereon  to  defendant's  sq- 
perintendent,  and  was  told  by  him 
to  retain  H.  in  the  defendant's 
employ,  was  improperly  excluded. 

24.  So,  also,  that  such  person  report- 
ed to  the  company,  after  such  b- 
vestigation,  that  he  found  11  free 
from  negligence  respecting  the  first 
accident.  & 

25.  A  x>arty  to  an  action  is  not  ex- 
cluded from  testi^ng,  as  agiunst 
an  heir-at-law,  etc.,  under  §  ^  of 
the  Code,  in  regard  to  a  conversa- 
tion between  a  deceased  testator 
and  a  third  person,  as  tending  to 
show  a  personal  transaction  or 
communication  between  the  wit- 
ness and  deceased.  Sanfiri  t. 
Saftford.  486 

26.  But  testimony  as  to  statements 
made  bv  the  deceased  to  a  thud 
person,  m  regard  to  the  character 
of  grants  of  land  or  dispositions  of 
moneys  previously  made  to  his 
chUdren,  is  inadmissible  agamst 
them,  to  show  the  same  to  have 
been  advancements,  as  hearsay.  & 

27.  In  an  action  between  next  of  khi, 
the  plaintiff  called  his  brother,  one 
of  the  defendants,  who  testified  to 
having  written  letters  (which  were 
produced)  to  theur  deceased  father, 
m  which  the  fact  was  stated  tbis 
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the  father  had  given  him  (the  wit- 
ness) a  certain  sum  of  money. 
Hela^  that  it  was  proper  for  the 
witness  to  explain,  on  cross-exami- 
nation, the  character  of  the  alleged 
gift,  and  to  show  that  it  was  not  in 
the  nature  of  an  advancement, 
although  objection  was  made  that 
the  testimony  related  to  a  transac- 
tion or  communication  between 
witness  and  the  deceased,  which 
had  not  been  called  for  on  the 
direct  examination.  Id. 

28.  A  promissory  note,  taken  in  the 
name  of  husband  and  wife,  survives 
to  the  wife  on  the  decease  of  the 
husband ;  and,  in  an  action  for  dis- 
tribution of  the  personal  property 
of  the  husband,  she  may  show  that 
it  was  appraised  as  part  of  such 
estate  by  her  procurement,  but  un- 
der misapprehension  of  her  rights. 

Id, 

89.  Audit  maybe  shown  in  such  ac- 
tion that  a  legacy  to  the  widow,  in 
lieu  of  dower  and  of  all  claims 
against  Uie  testator's  estate,  was  in- 
serted in  the  will  upon  an  under- 
standing between  the  testator  and 
his  wife  that  it  should  be  in  lieu  of 
such  note,  and  of  all  claims  against 
his  estate.  Id. 

80.  And  this  &ct  may  be  shown  by 
the  testimony  of  the  attorney  who 
received  instructions  fh>m  the  tes- 
tator for  the  preparation  of  the 
will  and  prepared  it  Id. 

81.  On  the  trial  of  an  action  for 
dama^,  on  account  of  injuries  re- 
ceived from  the  falling  of  an  upper 
berth  upon  the  plaintiff,  while 
sleeping  as  a  passenger  on  the  de- 
fendants boat,  in  the  berth  beneath, 
the  plaintiff  objected  to  the  defend- 
ant's showing,  by  its  agent,  who 
testified  to  an  acquaintance  with 
the  amstruction  of  the  berths  of 
steamboats,  that  the  berth  in  ques- 
tion was  properly  constructed. 
Held,  that  the  evidence  should  have 
been  received.  Tinney  v.  Ifeio  Jer- 
9gy  Steamboat  Co,  607 

88.  And  where  the  question  was 
as  to  the  effect  of  the  injuries 
to  the  plahitiff '8  sight,  and  the  de- 
fendant requested  a  charge,  th.'st 

.    *^  considering    the    extraordinary 


character  of  the  ii^uriec  allied  in 
this  case,  and  the  great  difficulty 
attendant  upon  their  proper  inve»- 
ti^tion,  gte&i  weight  snould  be 
given  by  the  jury  to  the  opinion  of 
scientific  witnesses,  accustomed  to 
investigate  the  causes  and  effects 
of  the  injuries  to  the  eve,  and  a 
distinction  should  be  made  in  favor 
of  the  opinion  of  those  accustom- 
ed to  use  the  most  perfect  instru- 
ments and  processes,  and  who  are 
acquainted  with  the  most  recent 
discoveries  of  science,  and  most 
improved  methods  of  treatment 
and  investigation,"— .EKjM,  that  the 
charge  was  proper  and  should  have 
been  made.  Id, 

83.  Beldf  further,  where  the  injuries 
(if  any)  were  shown  to  be  merely 
temporary  loss  of  sight,  that  a  ver- 
dict of  $5,000  was  excessive.     Id, 

84.  In  an  action  to  recover  the  value 
of  goods  purchased  bv  the  defend- 
ants fi^m  a  Junk  dealer,  to  whom 
thev  had  been  sold  by  one  alleged 
to  have  stolen  them, — Heldf  that 
the  plaintiff  miffht  show  the  arrest, 
conviction  and  imprisonment  of 
the  thief  for  the  theft  proved,  to 
account  for  his  non-production  as  a 
witness,  and  as  strengthening  the 
evidence  of  the  larceny.  (Balcom , 
J.,  dissenting.)  Fecue  Y.Smith.  519 

85.  And  it  seems,  in  such  case,  the 
statement  of  a  witness  as  to  the 
fact  of  arrest,  etc.,  is  competent 

Id, 

86.  On  a  verdict  for  the  plahitiff  in 
the  case,  interest  is  recoverable,  as 
of  course.  Id, 

87.  Where  the  defence,  in  an  action 
against  a  surety  upon  a  written 
lease,  was  fhiud  in  obtaining  the 
defendant's  signature  as  surety 
upon  a  two  years'  lease,  and  the 
defendant  testified  to  his  agree- 
ment to  be  surety  for  only  one 
year, — BM^  that  the  (][ue8tion, 
whether  he  would  have  signed  as 
surety  if  he  had  known  that  he  be- 
came so  for  two  years,  was  pro- 
perly excluded.  IjBamedy.J^^der, 
*^  ^  589 

88.  In  an  action  on  an  agreement  to 
pay  a  royalty  on  sales  of  patented 
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implemeDts,  and  to  account  for 
sales  made  or  impkmentB  disposed 
off — Held,  that  the  manufiMctare 
fuid  shipment  of  the  implements 
from  the  defendants'  factory  was 
prima  fade  eridence  of  their  sale. 
Marsh  T.  IMdffs,  541 

See  J^CTtoix,  5. 
Arbest,  6,  7. 
Criminal  Law,  4. 
Canal  CoNTaAcroR,  5. 
Dakagbs,  2. 
Gift,  8. 
Inbigtjcbnt,  7. 
Justices'  Court,  1, 2. 
Municipal  Corporation,  1L 
Presumption,  1,  2. 
Principal  and  Aqbnt,  8^ 
Verdict,  1. 
Witness,  1  to  d. 


EXCEPTION. 
See  Practice,  18, 14, 15. 


EXECUTION. 
See  Tender,  L 


BXBCUTOBS   AND    ADMINIS- 
TRATORS. 

See  Accumulation,  1,  2. 
Gift,  a 


BXBCUTORT  CONTRACT. 

See  Equttarle  Belief,  4. 
Sale  of  Chattels,  1, 2. 


EXPRESS  COMPANY, 
See  NEGLieENGB,  1. 

EXTRA  ALLOWANCE, 
See  PjucncB»  9, 10. 


EXTRINSIC  EVIDENCS. 
See  EviDBNGB.  2, 3, 4 


FALSE  IMPRISONMENT. 
See  Arrest,  6,  7. 

JUBISDIClTOir,  L 


FALSE  OATH. 
See  JjxmciXKsrrt^  «^i  ^ 


FALSE  AND  FRAUDULENT 
RBPRBSENTATIONSl 

See  Rescission  of  Conthact,  1, 1 
R.  R  Municipal  Bonds,  18)19. 


FEE  SDCPLS. 
See  Devise,  "L 

FELON. 
iSm  WmnEBSs,  4 


FELONY. 

See  Arrest,  4,  S, 
Criminal  Law,  h 


FINDING  OF  PACT  AND  LAW. 

See  brsuRANCB,  10. 
Practicb,  14, 17, 
Presumption,  1, 2. 


FIRE  INSURANCE. 
^  Inbubangb,  10  to  16b 


FORECLOSURE. 

1.  The  statute  providing  for 

ciosore  of  a  mortgage  bj  adverdsai 
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ment  is  to  be  complied  with  Bub- 
•tantiaUv,  bnt  witli  regard  to  the 
objects  intended  by  it  Eubbell  y. 
Siley.  61 

2.  An  errgpeooB  statement  in  the  no- 
tice of  sale,  of  matters  not  required 
by  the  statute  to  be  stated,  and 
which  is  calculated  to  mislead  and 
to  prevent  bidding,  will,  it  seems, 
r^der  the  sale  Yoid,  but  not  if  in- 
serted by  mistake  and  a  correction 
published  with  the  notice,  before 
It  can  be  presumed  to  influence 
persons  dcsmng  to  bid.  IcL 

8.  As  where,  by  mistake,  the  notice 
of  sale  stated  a  prior  incumbrance 
upon  the  mortgaged  property  at 
twice  its  actual  amount,  but  a  cor- 
rection was  published  with  the 
notice  for  some  two  weeks  pre- 
vious to  the  sale, — JEkld,  that  the 
error  did  not  vitiate  the  sale.     Id, 

4.  A  statement  in  the  notice  that  the 
premises  are  to  be  sold  subject  to  a 
lease  is  surplusage,  and  does  not 
avoid  the  sale,  although  the  unex- 
pired term  is  not  stated.  Id. 

5.  A  sale  is  not  invalid  or  irregular, 
as  to  owners  of  judgment  liens 
•erved  with  notice,  on  account  of 
omission  to  serve  other  incum- 
brancers, or  for  omission  to  serve 
the  wife  of  the  mortgagor,  who 
united  in  the  mortgage.  Id, 

6.  It  seems  a  wife  who  joins  with  her 
husband  in  a  mortgage  of  his  real 
property  is  a  mortgagor,  but  tiie 
sale  is  not  invalid  as  a  judgment 
iueditor,  because  she  is  not  made 
party  to  the  proceedings.  Id, 

7.  The  mortgagee  or  owner  of  the 
mortgage  may  advertise  and  sell 
the  property,  although  he  becomes 
the  purchaser  and  makes  the  affi- 
davit which  stands  in  the  place  of 
a  conveyance.  Id, 

8.  A  mortgage  sale,  under  the  statute, 
of  mortgaged  premises  in  gross, 
which  have  subsequently  to  the 
exbcution  of  the  mort^fsge  been 
divided  into  lots,  is  valid.  Id, 

9.  A  jurat,  certifying  the  appearance 
of  the  affiant  and  administration 
of  the  oath  to  him,  comiilies  with 


section  11  of  the  statute  (3  R.  S., 
547).  Id. 

See  Altbration  of  IsifrrRuiasBn,  1, 
2,8. 


FORFEITURE. 


See  "EiffroTTVL,  1 
Lbasb,  1, 2. 


FORGERY. 


The  erasure  from  a  bond  of  an 
indorsement  of  a  pa^nnent  made 
thereupon,  does  not,  U  eeeme  con- 
stitute the  offence  of  forgery  of  the 
bond.    Dennu  v.  Byan,  850 


FRAUD. 

/SmAbbest,  7. 
evidbkcb,  87. 
Insurancb,  22. 
Statute  of  LncirATiona,  2. 

PRACnCB,  17. 

Pbbsumftion,  1,  2. 
Rbsgisbion  of  Contract,  1, 2. 
R.  R  MuNiciPAi<  Bo2n)s,  18, 19* 


FRAUDS,  STATUTE  OF. 

_  m 

1.  The  defendant  agreed  to  sell  ten 
cows  at  fifty  dollars  each,  with 
right  on  their  delivery  to  two  more 
at  seventy-five  dollars  each,  and 
the  purchaser  paid  earnest-money. 
Before  they  separated  it  was  un- 
derstood between  the  parties  that 
the  two  cows  should  be  counted 
in  the  contract ;  no  writing  passed. 
The  purchaser  told  the  pUdntiff  he 
might  take  the  two  cows  upon  the 
contract  terms,  and  the  vendee 
consented  to  accept  the  plaintiff  as 
his  debtor  and  gave  him  (^edit  as 
a  substitute  for  the  purchaser,  and 
also  agreed  to  keep  the  cows  for 
him  for  hire.  The  ten  cows  were 
paid  for  and  delivered  according 
to  the  contract,  and  the  earnest 
was  applied  as  part  of  thcur  price. 
In  an  action  for  tlie  value  of  the 
two  cows  after  defendant's  refucal 
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to  deliver  them  on  demand, — Edd^ 
that  the  plaintiff  was  entitled  to 
recover.    Brown  v.  HaU,  177 

2.  A  contract  for  purchase  of  per- 
sonal property,  at  the  option  of  the 
purchaser,  when  money  is  paid 
on  it,  is  valid  and  binding  on  the 
mrties,  although  not  in  writing. 
(Per  Miller,  P.  J.)  J3. 

8.  Application  of  the  earnest-money 
to  the  payment  for  the  ten  cows 
could  not  affect  Uie  validity  of  the 
original  contract  Id. 

4  And  it  seems  that,  by  the  con- 
tract between  the  plaintiff  and  de- 
fendant for  keeping  the  two  cows, 
there  was  a  deliveiy  to  the  plain- 
tiff, and  the  possession  of  the  de- 
fendant became  that  of  the  plain- 
tiff's baUee.  Id, 

5.  Nor  could  the  defendant  object 
that  the  agreement  between  the 
defendant's  purchaser  and  the 
plaintiff  was  void  by  the  statute 
of  frauds.  Id. 

0.  Defendants  verbally  ordered,  at  a 
price  exceeding  fift^  dollars,  from 
the  yard  of  plaintiffs,  who  were 
lumber  dealers,  and  also  had  a 
planing^mill,  at  which  they  dress- 
ed and  cut  lumber  for  sale,  certain 
lumber,  to  be  dressed  and  cut  from 
lots  examined  by  defendants,  ac- 
cording to  certain  directions  given 
by  defendants,  and  directed  plain- 
tiffs, when  said  lumber  was  ready 
for  delivery,  to  place  it  on  plain- 
tiffs' dock,  and  to  notify  one  P.,  a 
forwarder,  who  would  send  a  boat 
for  it.  The  lumber  was  accord- 
ingly prepared  as  directed,  and 
placed  on  plaintifis'  dock,  meas- 
ured and  ready  for  delivery,  and 
P.  notified  of  its  being  there  and 
requested  to  send  a  boat  and  take 
it  away.  No  instructions  had  been 
given  to  P.  by  defendants  or  other- 
wise in  regard  to  it.  The  next 
day,  which  was  Sunday,  the  lum- 
ber yet  remaining  on  the  dock, 
was  consumed  by  fire  with  other 
property.  No  part  of  the  price 
was  ever  paid.  A  memorandum 
of  the  order  was  made  by  plain- 
ti£b,  but  was  not  signed  by  de- 
fendants or  in  their  l^half  .  Hdd^ 
tkat  the  contract  was  one  for  sale  | 


of  goods,  and  not  a  mixed  one  of 
sale  and  for  labor  to  be  performed. 
Cooki  V.  MUlard,  243 

7.  That  there  was  no  snflftcient  re- 
ceipt and  acceptance  of  the  goods 
by  defendants  to  take  the  case  oat 
of  the  operation  of  the  statute 
of  frauds.  IL 

8.  That  the  contract  was,  therefore, 
one  within  the  statute  and  void, 
and  that  plaintiflb  could  not  re- 
cover the  price  of  the  lumber.  H. 

9.  A.  being  the  owner  of  a  mowisg 
machine,  and  bein?  indebted  toB. 
in  the  sum  of  fifty-five  dollan, 
proposed  to  B.,  verbally,  the  ma- 
chine not  beuig  present,  that  he 
should  take  it  in  satisfaction  of  his 
indebtedness,  to  which  B.  assented. 
The  machine  remained  in  the 
hands  of  A.  for  some  time  after- 
ward, and  was  then,  without  B's 
request,  delivered  into  possession 
of  O.,  from  whom  it  was  taken 
under  execution  afainat  A.  BM^ 
in  an  action  brougnt  by  B.  to  re- 
cover the  value  of  the  madiine 
against  the  constable  who  had 
seized  it  under  the  execution,  that 
such  action  could  not  be  sustained, 
as  there  was  not  a  valid  sale  from 
A.  to  B.j^nnder  the  statute  of 
frauds.     WalraOi  v.  BiUshii.    883 


FRAUDULENT  INTKNT. 

See  PSESUMFTIOK,  1,  %, 


FRAUDULENT  ISSUE  OF 
STOCK. 

See  CoBFOBATiGir,  1. 


GIFT. 

1.  To  render  a  gift  effectoal,  that 
must  be  delivery  of  the  thing  which 
is  the  subject  of  the  gift,  and  the 
donor  must  part  with  all  interest 
in  and  control  over  the  subject  of 
the  gift;  if  the  thmg  is  not  sus- 
ceptible of  delivery,  tnere  can  ^e 
no  gift.    Datyy.  WUeon.  1 
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%,  A  mere  parol  lease  of  a  debt,  with- 
out conaideratioii,  is  void.         Id, 

8.  Upon  final  settlement  of  an  exe- 
cutor's accounts,  the  surrogate 
found  a  ffift  of  money  by  the  tes- 
tator to  his  son;  baedng  his  find- 
ing on  evidence  showing  that  the 
money  was  originally  defiyered  as 
a  loan,  and  that,  aiterward,  the 
testator  refused  to  take  security 
firom  the  son,  saying  to  him  that,  if 
he  should  want  the  interest,  when 
he  called  for  it,  it  would  be  six  per 
cent,  and  on  his  decease,  that  would 
be  the  end  of  it,  that  the  property 
was  the  son's,  and  he  had  made 
eood  use  of  it  Held,  that  the  eyi- 
dence  failed  to  support  the  finding, 
as  no  delivery  of  the  subject  of  the 
gift  was  possible,  and  the  testator 
did  not  part  with  all  interest  in  it 
Hddf  further,  that  there  was  no 
release  of  the  debt  Id. 


GENESEE  RIVER 

Bte  MUHICIPAI<    GOBPOBATION,    12. 


GRANT. 


See  PBEflGBiPTiON,  1, 2, 8. 


GRANTOR  AND  GRANTEE. 

See  COYENANT  OF  WAIUELkKTT. 
EqiTTTABLB  RELIEF,  8,  4,  5. 
MlSTAlCB,  1. 
PoflBBfiSIOK,  1. 
TbUBTB  and  TBUfiflEBfl,  2,  8,  4. 


GREENBUSH  VILLAGE. 
See  CoHSTiTDTiQHAL  Law,  6,  7. 


GUARDIANS. 

Aw  R  R.  MuHioiPAii  BomMj  18 
Lansing — Vol,  V.     15 


HIGHWAY. 

See  Bbidgss,  1, 2. 
Certiorasi,  1. 

GOYENAMT  OF  WaRRAUTT,  4 

Evidence,  12  to  18. 
Pbaotice,  14. 


HIGHWAY  COMMISSIONBRa 

See  CSBTIOEABI,  1. 

EVIDENOB,  12  to  18. 

Pbaotice,  14. 


HOMER,  TOWN  OP. 
See  Action,  1  to  6. 


HOMICIDE. 


See  Criminal  Law,  1. 


HUSBAND  AND  WIPR 

See  Damages,  1, 2. 
EyiDBNGB,  28  to  81. 


IMPEACHMENT  OF  WITNESS. 
See  WmnEflB,  1  to  4. 


INCORPOREAL 

MENTa 


:i:h:4:hi 


TTA- 


See  Pbbscbiptign,  1,  2, 8. 


INCUMBRANCE. 
See  Insdbancb,  14. 


mCUMBRANCERa 
See  FoREOLOSUBB,  5. 
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INDICTMENT. 

1.  An  indictment  for  peijiiiy  before 
inspectors  of  election,  alleging 
eommtsBton  of  the  crime  before 
the  board  of  inspectors  '*  then  and 
there  duly  authorized  to  administer 
the  oath,"  is  not,  it  seems,  defec- 
tive for  omitting  to  state  the  names 
or  number  of  the  inspectors. 
Burnt  V.  T/is  People,  189 

2.  Or  tliat  the  inspectors  were  acting 
for  a  particular  ward.  Id, 

3.  Or  stating  that  the  prisoner  was 
"  duly  sworn,"  &c.,  for  omitting  to 
Bhow  the  manner  and  form  in 
which  the  oath  was  administered. 

Id. 

4.  And,  it  seems,  the  averment  that 
he  was  "duly  sworn"  is  a  suffi- 
cient statement  that  the  proper 
statutory  oath  whs  administerea. 

5.  And  that  it  is  unnecessary  that 
tlic  iiulictment  should  show  that 
the  place  where  the  oath  was 
administered  had  been  l^a^lly  ap- 
pointed and  constituted  as  the 
place  for  holding  elections,  where 
It  is  stated  that  the  election  was 
held  pursuant  to  law  before  a 
!)oard  of  inspectors  lej;ally  consti- 
tuted and  authorized  according  to 
law.  Id. 

0.  But  where  the  falsity  of  the  oath 
was  alleged  to  be  in  swearing  not 
to  have  voted  previously  at  the 
same  election,  and  an  averment 
was  made  that  the  prisoner  had 
done  so,  at  a  place  named,  without 
statin":  that  it  was  before  a  board 
of  officers  duly  constituted  and 
authorized,  or  that  an^  lawful 
election  had  been  appointed  or 
held  at  the  place,^-Z/(?M,  that  the 
indictment  was  for  that  reason 
faulty  in  substance,  and  the  defect 
not  within  the  intent  of  the  sta- 
tute (2  R  8.,  738,  §  52).  Id. 

7  An  indictment  for  robbery  charg- 
ed tlie  taking  of  money  and  bank 
bills,  viz. :  A^  certain  sum  in  bills 
known  as  U  S.  legal  tender  notes, 
and  a  certain  sum  in  currency 
known  as  postal  currency.     The 


proof  vnm  that  tlie  mooef^  likei 
were  national  bank  notee  an* 
Pactional  currency  under  the  ad 
of  oongreae  of  March,  1863  (ISO. 
8.  StatB  at  Liu^ge,  711,  §  4^  Bid, 
that  there  was  a  substantial  wi- 
anoe  between  the  indktmeat  ind 
proof  ^Ten,  and  the  jmy  shoild 
have  Men  instructed  to  reoder  a 
verdict  for  the  prisoner,  or  the  cue 
ahoold  have  been  diflmiwftd.  Bs9- 
pie  V.  Jonee.  UO 


infa:^^ 

See  AocuxuiiATTOH,  1, 3. 
Pabkkt  A2n>  Child,  1, 2. 


INJUNCTION 

1.  The  expenses  of  an  nnsaccesafol 
motion  to  set  aside  an  injonctioD 
cannot  be  recovered  upon  an  un- 
dertaking under  section  222  of 
the  Code,  although  the  court  after- 
ward decide  that  the  defendant 
was  not  entitled  to  the  injanctioo. 
AUen  V.  Brown.  5U 

2.  Costs  or  counsel  fees,  or  other  ex- 
penses of  defending  an  action  in 
which  a  preliminary  iiyanctioQ 
has  been  granted,  where  there  is 
nothing  to  show  that  the  ix^imo- 
tion  rendered  the  trial  of  the  actioQ 
more  difficult,  or  that  the  iijiino- 
tion  increased  the  costs  or  expense 
of  the  defence,  are  not  dama^ 
"sustained  by  reason  of  the  in« 
Junction."  & 

See  Judgment  Debtob,  Ac.,  1. 
Prbsgriftion,  1, 2,  a 
R  R.  MuHiciFAii  Bonn,  5. 


INSPECTORS  OF  ELECTION. 

1.  TosQstidn  an  action  against  in* 
spectors  of  election  for  refusing  to 
receive  the  vote  of  a  person  quali- 
fied to  vote,  malice  on  the  part  <rf 
the  inspectors  must  be  shown  is 
making  the  reftisaL  Ooeiekent  v. 
Maithwwm.  2U 

2.  JenHm  v.  Waldron  (U  Johnai,  114) 
followed  on  this  point  M 
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3.  It  fteems  thai  section  2  of  the  act 
of  coQgr«8B,  approved  March  8d, 
1865,  entitled  **  An  act  to  provide 
for  the  enrolling  and  calling  out  of 
tlie  national  forces  and  for  other 
purposes,"  which  renders  deserters 
incapable  of  exercising  any  of  the 
ri^ts  of  citizens  of  the  United 
States,  reiers  to  deserters  who  have 
been  duly  convicted  as  such  by 
some  court  of  competent  Jurisdic- 
tion. Id, 


(.  Plaintiff,  a  resident  and  registered 
voter  of  an  election  district  in  this 
State,  offered  his  vote  at  the  polls 
of  such  district  on  a  general  elec- 
tion day  to  the  defendants,  inspect- 
ors of  election  of  such  district 
His  vote  was  challenged  on  the 
ground  that  he  had  deserted  from 
the  United  States  service.  The 
preliminary  oath  prescribed  by 
statute  having  been  administered 
to  him,  he  replied  to  the  question 
*' whether  he  had  been  in  the 
militarv  service  of  the  United 
States?"  that  he  had, but  declined 
answering  further  questions  as  to 
whether  he  had  an  honorable  dis- 
charge from  soch  service,  and 
whether  he  left  such  service  with- 
out leave.  He  then  offered  to 
take  the  general  oath,  but  defend- 
ants refused  to  administer  it  and  to 
proceed  further  until  he  should 
answer  the  above  oue8ti(ms,  and 
his  vote  was  excluded.  Hdd^  in 
an  action  brought  for  damages 
for  improperly  reihsing  such  vote, 
the  only  evidence  tending  to 
prove  malice  on  the  part  of  defend- 
ants being  that  they  were  informed 
by  a  bystander  that  the  secretary 
of  State  had  expunged  from  the 
forms  circulated,  to  be  used  by 
them  as  inspectors,  the  questions 
insisted  on  by  them,  and  it  appear- 
ing tliat  by  an  act  of  congress 
deserters  were  rendered  incapable 
of  exercising  the  rights  of  citizens 
of  the  United  States  that  defend- 
ants must  be  deemed  to  have  acted 
without  malice,  and  that  a  refusal 
to  submit  to  the  Jury  the  question 
of  malice  was  proper,  and  a  non- 
suit properly  granted.  (Millsr, 
P.  J.,  dissenting.)  Id, 


See  Indictment,  1  lo  7. 


INSURANCE. 

• 

1.  In  the  absence  of  statutory  provi- 
sions requiring  contracts  of  insur- 
ance to  be  in  writing  they  may  be 
by  parol.  Rhodes  v.  BaiLway  Ptts- 
9enger^  Aiturajice  Co.  71 

2.  And  where  there  is  no  limitation 
of  his  power,  such  a  contract  may 
be  made  by  parol  for  the  insurance 
company  by  its  lawfully  constir 
tutea  general  agent  Id. 

3.  The  powers  of  a  general  agent  to 
make  such  a  contract  of  insurance 
are  not  necessarily  limited  where 
he  receives  from  the  company  a 
book  of  blank  policies  signed  by 
its  president,  with  intent  that  they 
shall  be  filled  in  and  delivered  to 
the  person  who  insures.  Id, 

4.  Where  there  is  an  agreement  to 
issue  a  policy,  under  which  deliv- 
ery is  due  and  alone  remains 
unperformed,  equity  will  decree 
payment  of  the  insurance  accord- 
ing to  the  conditions  of  the  policy. 

5.  In  an  action  to  recover  on  an 
agreement  to  insure  against  in- 
ability to  labor  arising  Irom  acci- 
dental injuries,  the  intemperance 
of  the  msured  is  wholly  im- 
material, unless  it  contributed,  in 
some  degree,  to  cause  the  injury  ; 
as  where  the  intemperance  was 
shown  to  be  subsequent  to  the  ac- 
cident Id. 

6.  Where  the  contract  of  insurance 
against  accident  provides,  upon 
condition  of  forfeiting  all  claim, 
that  fhll  particulars  of  the  acci- 
cident  and  injury  shall  be  furnished 
to  the  insurer,  without  suppression 
of  any  material  fact,  a  failure  to 
disclose  injuries  happening  subse- 
quently to  the  accident,  by  which 
the  onginal  injury  is  aggravated, 
is  not  the  suppression  of  a  &ct 
within  the  meaning  of  the  con 
tract  Id. 

7.  In  an  action  on  an  accident  in- 
surance for  one  day,  by  which  the 
insurer  agreed  to  be  liable  for  loss 
of  time  from  accident  and  injury, 
which  totally  disabled  and  pre- 
vented firom  all  kinds  of  businesSi 
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it  was  Bhown  tha^.  after  an  acci- 
dent on  the  day  named  the  in- 
sured was,  for  a  time,  able  to 
work,  but  became  totally  disabled 
Bome  days  later  on  receiving  addi- 
tional injuries  which  a^ravated 
the  ii^ury  originally  received,  and 
it  did  not  appear  that  the  original 
injury  would  have  produced  total 
disability  to  lahoTr^Heid,  that  the 
the  insurer  was  not  liable.        Id 

6.  Possession  of  insured  property  by 
the  sheriff,  taken  through  a  levy 
under  execution  against  the  in- 
sured, will  not  absolve  the  latter 
from  a  warranty  in  his  policy  that 
he  will  keep  a  watchman  m  the 
premises  at  night,  ^rst  National 
Bank  of  BaUston  Spa  v.  Iruuranee 
Co.  of  North  America.  303 

9.  And  where  the  property  insured 
was  a  mill,  and  the  warranter  was 
to  keep  a  watchman  in  the  mill,  or 
on  the  premises,  during  the  nisht, 
— Heldy  that  it  was  not  satisfied  by 
the  presence  of  the  sheriff,  who 
did  not  undertake  the  dut^  of 
watchman,  during  the  nisht  m  an 
office  two  rods  away  from  the 
mill,  although  he  twice  in  that 
time  entered  and  examined  it   Id. 

10.  In  an  action  upon  a  policy  of 
insurance  which  contained  a  con- 
dition that  the  insured  should, 
within  ten  days  after  any  loss, 
deliver  a  particular  account  there- 
of, signed  by  liim  and  verified,  to 
the  company,  evidence  of  lan- 
guage of  a  general  agent  of  such 
company,  who  had  power  to  bind 
it,  used  to  the  insured,  within  ten 
days  after  a  loss  has  occurred,  cal- 
culated to  induce  the  insured  to 
postpone  the  preparation  and  for- 
waraing  of  such  proof  until  after 
the  ten  davs  have  expired,  is,  U 
M0m«.  sufficient  to  support  a  find- 
ing or  a  waiver  by  the  company  of 
the  condition  within  the  time  re- 
quired for  its  fulfillment  Dohn  v. 
Mbfrmeri  Jcini  Stock  Inmranoe  Co. 

275 

11.  Ther^ectionoftheclidmofthe 
insured  by  the  company,  made 
after  the  time  prescribed  by  the 
policy  for  f\imishing  the  proofb 
of  loss  has  expired,  upon  other 
grounds  than  that  the  proo&  were 


not  fUmished  within  the  required 
time,  is  a  sufficient  waiver  by  Uw 
company  of  the  non-fulfillment  of 
such  a  condition,  and  no  new  ooo- 
sideration  is  required  to  support 
such  waiver.  Id. 

12.  ^condition  of  the  policy  repaired 
that  the  application  must,  if  tlie 
applicant  had  any  less  estate  than 
a  fee  in  the  property  to  be  insured, 
state  the  nature  of  such  estate.  Bdi, 
that  inasmuch  as  no  queslion  as  to 
the  nature  of  the  title  of  the  appli- 
cant was  included  in  the  written 
form  of  application  furnished  by 
the  company,  they  were  liable  apon 
such  iM>licy,  although  the  title  lield 
by  the  insured  was,  in  fact,  to 
equitable  one  only,  under  a  ooo- 
tract  of  sale  upon  which  a  pay- 
ment had  been  made,  and  this  wA 
was  not  stated  by  the  insured  at 
the  time  of  the  application.      I^ 

13.  A  statement  by  such  applicant 
that  he  is  the  owner  of  the  pro- 
perty to  be  insured,  to  which  be 
has,  in  &ct,  only  an  equitable 
title,  under  a  contract  of  sale  upov 
which  a  payment  had  been  made, 
is  not  such  a  misrepresentation  tf 
avoids  the  policy.  Id 

14.  A  vendor^s  lien  for  unpaid  por- 
chase-money,  under  a  contract  of 
sale,  is  not  such  an  incumbrance 
as  is  contemplated  by  an  inquiry 
as  to  incumbrances  oontahied  in 
the  application.  Id. 

15.  If  a  member  of  a  finn  which  has 
an  agency  to  take  risks,  &&,  ^ 
an  insurance  company  dies,  the 
authority  of  its  surviving  membera 
to  incur  new  liability  for  the  com- 
pany ceases.  Marline  v.  Interwr 
tioniU  Life  AMurancs  Sodstffjf 
London.  535 

16.  And  where  a  firm  of  msnranoe 
agents,  having  authori^  from  t 
life  insurance  company,  was  accos- 
tomed  to  recdve  payments  of  die 
premium  upon  a  policy  of  insn- 
ranoe  issued  by  the  con^>anv,— 
HM,  that  the  death  of  one  of  the 
firm  termfanated  the  authority  of 
the  surviving  member,  and  that  he 
was  not  authorized  to  receive  far- 
ther  payments  either  as  survivor 
or  himvidually.  •% 


INDEX. 


597 


17.  Ileld^  ftirther,  that  the  insured,  on 
taking  receipts  from  the  remaiidng 
member  of  the  firm  in  the  latters 
name,  as  survivor,  &&,  became 
cha]^g;ed  with  notice  of  the  termi- 
nation of  the  agency,  and  there 
being  no  evidence  of  ratification 
by  the  company,  that  the  payment 
of  premiums  to  the  surviving 
member  did  not  charge  the  com- 
pany. Id, 

18.  Where  the  application  upon 
which  a  policy  of  life  insurance  is 
issued  is  made  for  the  benefit  of 
the  person  appl^ng,  and  becomes 
part  of  the  policy,  and  the  policy 
recites  the  pajrment  of  the  con- 
sideration by  the  applicant,  and 
the  agreement  is  to  pay  **the 
assured,*'  the  insurance  is,  it  seems, 
for  the  benefit  of  the  applicant 
Smith  V.  ^tna  Life  lumranee  Go, 

545 

19.  And  in  such  case,  it  seems,  the 
•*  assured  '*  is  the  partv  paying  the 
consideration,  and  asiung  for  the 
insurance  for  his  benefit.  IcL 

SO.  It  seems,  in  Aimishing  prelimi- 
nary proofr  the  person  daiming 
the  insurance  under  a  policy  which 
agrees  to  pay  after  due  proof  and 
notice  of  the  death,  is  not  obliged 
to  furnish  proof  of  his  insnnwle 
interest  Id, 

21.  And  if  necessary  to  furnish  such 
proof,  a  defect  in  that  respect  is 
waived  bjr  the  insurer  if  he  retains 
the  proof  furnished  without  objec- 
tion. Id, 

22.  Concealment  or  misrepresenta- 
tion by  an  applicant  for  life  insu- 
rance of  symptoms  of  a  serious  and 
dangerous  disease,  in  answering 
questions  proposed  to  him  by  the 
insurer,  which  he  agrees  and  pro- 
fesses to  answer  truly,  making  his 
answers  part  of  the  poli(7,  avoid 
the  policy,  even  although  the  in- 
sureds examining  physidan  exam- 
ines the  applicant  and  reports 
favorably  upon  the  matters  ques- 
y^miidapon.  Id, 


NTEMPERANCE. 
8o$  Ihbuuaiiob,  5. 


INTEREST. 

See  Eyidbnce,  88. 

PBiNoa*Ai«  AKD  Agent,  8L 


JOINDER  OP  ACTIONa 
See  PEAcncB,  2, 8,  4. 


JOINT  OWNERS. 

SeeKK  Hukicifal  Bonds,  10, 11, 
12. 

TbUBTS  and  TBUSTEEa,  1  to  5 


JUDGE. 
See  OoTniTT  JjjDom, 


JUDGE'S  CHARGE. 


See  Criminal  Law,  2, 8. 
Pabtnebshif,  2,  SL 

R.  R  COBFOBATIONS,  L 


JUDGMENT. 

iSw  ESTOFPKL,  1. 

P&AcncB,  7, 8. 


JUDGMENT  DEBTOR  AND 
CREDITOR 


A  Judgment  debtor  put  the  title  of 
his  real  estate  in  his  wife,  and  also 
paid  for  other  real  estate  conveyed 
to  her,  which  latter  estate  she  mort^ 
gaged  bona  fide,  A  secf^nd  Judg- 
ment was  then  recovered  agauist 
the  debtor  by  the  Judgmenl  credi- 
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tor,  who  brought  a  snit  in  the 
nature  of  a  creditor's  bill  against 
the  husband  and  wife,  filed  a  lit 
pendens,  and  had  a  decree  declar- 
mg  the  conveyances  fraudulent 
respecting  both  Judgments,  and 
that  the  property  was  conveyed 
subject  to  the  Judgments.  The 
wife  then  mortgaged  the  property 
received  from  her  husband,  the 
mortgagee  foreclosed  by  action  to 
which  the  Judgment  creditor  was 
npt  party,  and  the  purchaser  at  the 
foreclosure  sale  took  an  assi^ment 
of  the  two  judgments,  paymg  the 
balance  due,  and  also  of  the  decree 
in  the  creditor's  suit  Held,  that 
tiie  assignee  of  the  judgments 
would  be  restrained  fh>m  proceed- 
tag  to  sell  the  property  covered  by 
the  second  conveyance  to  the  wife, 
then  in  the  hands  of  a  purchaser 
at  a  foreclosure  sale  under  her 
mortgage  thereon,  inasmuch  as  the 
older  judgment  did  not  attach  as  a 
lien  thereon,  the  Judgment  debtor 
never  having  had  the  legal  title, 
and  the  decree  in  the  creditor's 
suit  could  not  chai^  it  as  a  lien 
thereon  prior  to  the  mortgage,  as 
the  mortgagee  was  not  made  party 
to  that  suit,  and  the  latter  judg- 
ment was  recovered  after  the  mort- 
gage.   Be^nMg  v.  Pock.  149 

See  EquiTABLB  Rkukf,  1  to  7. 

PBBSVlfFTION,  1,  2. 


JUDGMENT  LIENS. 


See  FoBBOLOSUBB,  5. 


JUDICIAL  PROCEEDING. 


See  Eyidehob,  dl. 


JUDICIAJIY. 
See  OonBi'iTUTiowAii  Law,  1, 2. 

COUNTT  JUDGB,  1, 2. 


JURISDICTION. 

Upon  a  sworn  complahit,  in  writing, 
chamng  that  (plaintiff)  **of,  Ac.^ 
and  keeper  of  a  saloon  m  the  town 
of  C,  is  a  disorderly  person  by 
allowmg  drunkenness  and  gam- 
bling in  his  aakxHi  by  men  and 
boys,  contraiy,  Ae.^**  a  warrant 
was  issued  by  a  jmtioe  of  the  peace, 
reciting  the  accusation  in  the  words 
of  the  complaint  and  directing 
pUintiff^s  arrest  as  a  disorderi^ 
peiBon.  BUd,  that  it  was  a  suffi- 
cient protection  to  parties  acting 
under  It,  inasmuch  as  the  complaint 
stated  facts  from  which  the  justice 
might  have  concluded  that  the 
plamtiff  had  committed  an  offence 
under  the  statute  (1  R  8.,  638), 
which  provides  that  "  all  keepers 
of  houses  for  the  resort  of  drunk- 
ards, tipplers  or  gamesters  *  *  * 
shall  be  deemS  disorderly  per- 
sons," and  was,  therefore,  sufficient 
to  give  the  Justice  Jurisdktion. 
Gardner  v.  Bain,  256 

See  Arrbst,  1  to  8. 

Justice  of  thb  Peack,  3, 4 
Justices'  Court,  1, 2. 
PLEAomo,  2, 3. 

Railroad  Municipal  Bonds,  1 
to  10. 

BUBBOOATE,  1,  3. 


JURY  AND  JURY  TRIAL. 

See  Cbiminal  Law,  1  ta  5. 
Practice,  8, 4. 


JUSTICE  OF  THE  PEACE. 

1  It  isv  il  seemsy  discretionary  witli 
a  Justice  of  the  peace  to  gmnt  <>r 
iLftwc  an  acQoomment  n(ter  mi 
amendment  of  tlie  {Reading,  umliT 
section  64,  subdivision  11,  of  the 
Code;    Sherar  v.  WiOie,  S2}J 

2.  Attd  where,  at  Joinincr  iseoe,  the 
defendant  pleaded  a  general  denial, 
and  desired  to  plead  payment,  but 
the  Justice,  with  the  plaintiffii* 
knowledge,  declined  receiving  tlie 
plea,  statmg  that  it  was  coverra  by 
the  gexMral  \mn%-^BM,  that  tho 
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refbsal  of  the  justice,  at  the  trial, 
on  permitting  the  defendant  to 
amend  his  answer  by  pleading 
payment,  to  allow  an  ac(]oumment 
to  the  plaintiff,  upon  lUBQdavit  of 
surprise,  absence  of  witnesses,  etc., 
was  not  error,  for  which  the  judg- 
ment would  be  reversed.  la, 

8.  It  is  sufficient  to  confer  jurisdic- 
tion of  the  defendant  upon  a  justice 
of  the  peace,  in  the  case  of  a  sum- 
mons served  by  copy  only,  if  the 
plaintiff  appears  in  person  on  the 
return  of  the  summons,  and  tlie 
defendant,  by  attorney,  who  does 
not  prove  his  authority  to  appear, 
and  issue  is  joined,  and  the  case 
adjourned  by  consent  without  the 
plaintiff's  requiring  proof  of  the 
attorney's  authority,  or  objecting 
to  the  absence  of  it.  (Pottkr,  J., 
dissenting).     Sperry  v.  Reynolds, 

407 

4.  The  statute  (3  R  S.,  283.  §  45) 
does  not  make  any  distinction 
between  the  proof  required  to  be 
made  of  authority  to  appear  in  the 
case  of  a  summons  personally 
served,  and  of  one  served  by  leav- 
ing copy  only.  In  either  case, 
such  authority  is  admitted  where 
the  opposite  party  appears  and 
Joins  issue  without  objection  to 
the  absence  of  proof  of  it         Id. 

Bee  ARRBflrr,  1, 2. 
jukisdigtiok,  1. 
Justigba'  Cou&t,  1, 2. 
Practice,  18. 


JUSTICES'  COURT. 

1.  Where  the  justice's  return,  on 
appeal  to  the  County  Court,  stated 
that  '*  the  summons  was  personally 
served,  the  20th  day  of  May,  1870, 
on  defendant,  by  W.  H.  Race, 
constable.  Fees  $4.25,"— ir«2(i,  the 
Appellate  court  might  infer  that 
tae  constable  so  returned.  Avery 
T.  Woodbeek.  498 

8.  Whether,  on  such  an  appeal,  other 
grounds  of  error  ma^  be  ur^ed 
oesides  those  named  in  the  notice 
of  appeal,  or  which  appear  from 
the  return  to  have  been  raised 
below,  guere.  Id, 


See  JumcB  ov  the  Pkaob 
Practicb,  18, 18. 


JUSTICE'S  RETURN. 
See  Justices*  Coubt,  1,  2. 


LANDLORD  AND  TENANT. 
SmLbabb. 


LARCENY. 


5m  Titijb  to  Chattels,  1. 


LEASK 

1.  A  lease  for  lives  contained  a  con- 
dition that  if  the  tenant  committed 
waste  the  lease  should  become  for- 
feited. The  tenant  mortgaged  his 
interest  in  the  land,  and  Uien  com- 
mitted waste;  the  landlord,  uix)n 
ascertaining  this  fiu:t,  demanded 
possession  of  Uie  lands,  which  the 
tenant  surrendered,  and  the  land- 
lord executed  a  new  lease  of  the 
premises  to  another  tenant,  who 
went  into  possession  under  it 
HeiLd^  That  as  agaiost  the  mortgage 
previouslv  given  by  the  tenant  and 
parties  claiming  under  it,  the  sur- 
render did  not  terminate  the  lease. 
AUen  V.  Brawr^  280 

2.  As  against  such  mortgage,  and 
even  as  between  the  landlord  and 
tenant,  U  eeeme,  a  re-entry  for  the 
forfeiture  by  suit  at  law  was  neces- 
sary in  order  to  terminate  the  lease. 
(Per  Miller,  P.  J.)  Id, 

See  Evidence,  87. 

REFLBVm,  1. 


LEGACY. 

See  Devue,  2, 8. 
EVIDJEKGB,  28»  80l 
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LBGIBLATIVB  BODY. 
Bee  MuHiGXPAi.  Cobfobation,  1. 


LEGI8LATIYE  POWER. 
See  CoBgTiTUTiOHAL  Law,  1  to  8. 


UEN. 

1.  The  lien  of  a  shipwright  upon  a 
boat  of  which  he  has  possesmon, 
for  repairs  made  thereto  for  the 
owner,  which  were  required  to  put 
it  in  a  navigable  condition,  is  prior 
to,  and  may  be  enforced  as  against, 
that  of  a  mortgagee  thereof^  whoae 
mortgage  has  b^n  made  and  duly 
tiled  pursuant  to  statute  and  be- 
come due  prior  to  the  making  of 
such  repairs,  although  he  has  nerer 
taken  possession  thereunder,  such 
lien  being  given  by  law,  and  not 
by  agreement  with  the  mortgagor. 
&oU  ▼.  Deiahunt  372 

2.  The  decision  in  BitaeU  v.  P^ree 
(28  N.  Y.,  262)  only  applies  to 
cases  in  which  the  lien  is  given  by 
agreement  between  the  owner  and 
lienor,  and  not  where  the  lien  is 
given  by  law.  Id, 

3.  The  fact  that  the  mortgagee  had 
knowledge  that  the  repairs  were 
being  made,  and  did  not  notify  tiie 
party  making  them  •f  his  claim 
under  the  mortgage,  or  object  to 
their  being  made,  would  estop  him 
fh)m  asserting  his  title  under  the 
mortgage  in  opposition  to  the  lien. 
(Per  Johnson,  J. ;  Mullin,  P.  J., 
md  Talcott,  J.,  contra,)  Id, 

See  Iksurancb.  14. 
Mbchanicb^  Lien. 
Tbndbb,  1, 3. 


LIEN  OF  JUDGMENT. 

See  Jthmmbnt  Debtob,  ^.,  1. 
Tbndbb,  1, 2. 


LIFE  ESTATE. 
See  Dbvbbb,  L 


LIFE  INSURANCE. 
See  Ihbiibakgb,  16  to  22. 


LIMITATION  OF  AOnoN& 

See  Statutb  of  Limitati<hi& 


LOCAL  IMPROVEMENTa 

See  Municipal  Cobfobations,  1  to 
6,18. 


LOCAL  LEGISLATION. 

See  CoNBTiTTTnozrAL  Law,    f    to 
6, 8,  9. 


LOCKPORT,  CITY  OF. 

See  MrTNiciPAi.  Cobfobatioh,  9  to 
13. 

MALICE. 

See  Insfbctobs  of  Elbctiob,  1, 8,4 


MALICIOUS  PROSECUTION. 

An  action  lies  for  malidoos  proae- 
cution  against  one  who  falsely  and 
maliciously  accuses  another  of  acts 
which  he  belieTes  oonstitate  a 
crime,  and  thereby  procureB  his 
indictment  and  triid  for  auch 
crime,  although  the  charge  mado 
does  not  oonstitnte  the  crime 
alleged,  or  any  criminal  QflEsnca 
Denme  v.  Buan, 


MANDAMUa 

See  PsnioiPAL  Ain>  Agent,  1, 2. 
Public  Offigeb,  4,  6. 
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MARRIED  WOMAN. 

See  Altsbatioiy   of  Ikstrumettt, 
2,8. 
Statutb  of  Ldcitations,  2, '?. 


MATERIAL  ERROR 


See  Eyidxngb,  19, 20. 


MEASURE  OF  DAMAGES. 


See  DAMAQsa. 


MEMORANDUM. 


See  Etidbnce,  18. 


MASTER  AND  SERVANT. 

The  rule  in  regard  to  the  liability 
of  employers  to  their  employes 
for  negligence  in  retaining  incom- 
petent fellow-employes,  of  whose 
mcompetency  they  know  or  should 
know,  discussed,  and  its  limits 
explamed,  per  Balcom,  J.  Baulee 
▼.  2few  York  and  Harlem  R  E. 
Co.  436 

See  Eyidbncb,  22  to  25. 


MECHANICS'  LIEN& 

The  amendment  of  1869  (Sess. 
Laws,  YoL  2, 1355)  to  the  mechan- 
ics' lien  law  (Laws  1854, 1087,  sec. 
4),  requiring  notice  of  the  lien  to 
be  filed  with  the  county  clerk,  ap- 
pUed  to  claims  for  materials  ftu*- 
nished  before  its  passage.  Moore  y. 
Manmrt.  178 


MILITARY. 


Bee  AcnoVf  1  to  6. 


MINOR  CHILD. 

See  Pabsnt  and  Child,  1, 2. 
Lansing — ^Vol.  V.      76 


3USDEMEAN0R 
See  Arrest,  1  to  6. 

JUBISDICnON,  1. 


raSHEPRESENTATIONa 

See  Insurance,  13, 14^2. 

R  R  Municipal  Bonds,  18, 19. 


MISTAKE. 

Plaintiff  contracted  to  purchase  fWnn 
defendant  a  parcel  of  land,  at  a 
certain  price  per  acre,  subject  to 
measurement,  and  to  pay  for  the 
same  in  certain  installments,  de- 
fendant agreeing  to  convey  to  him 
idfter  such  payments.  In  pursu- 
ance of  the  contract,  the  land  was 
surveyed  by  a  land  surveyor,  who 
reported  the  number  of  acres,  and 
plaintiff  paid  accordingly,  both 
parties  supposing  the  number  of 
acres  to  be  that  reported  by  the 
surveyor.  Plaintiff  entered  into 
and  took  possession  of  the  land 
pursuant  to  the  contract,  but  with- 
out having  received  a  conveyance 
thereof,  and  sold  the  same  to  a 
third  party.  After  this  sale  a  re- 
survey  was  made,  and  the  number 
of  acres  ascertained  to  be  less  than 
that  supposed  at  the  time  the  pig- 
ments were  made;  also,  that  the 
description  differed  fix)m  that  ^ven 
on  the  former  survey.  Held,  m  an 
action  brought  for  that  purpose, 
that  the  plaintiff  could  recover,  on 
the  ground  of  a  mutual  mistake  of 
&ct  by  the  parties,  the  amount 
which  he  had  overpaid  the  defend- 
ant, and  was  entitled  to  a  deed 
containing  a  description  of  the 
land  according  to  its  true  bounda- 
ries, and  stating  the  actual  number 
of  acres.    Oeorge  v.  TaUman,  899 

See  AcnoN,  1. 
Eyidbncb,  28. 
Rbscisbion  of  COBTRAOr,  1. 


MONET  RECEIVED* 

See  Action,  6,  7. 

TixLB  to  Chattbls,  L 
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MORTGAGE. 

Bee  Altebatiqn  of  Instbuicent,  1, 
2,8. 
E<2UiTABLE  Relief,  1  to  7. 
Judgment  Debtob,  &c.,  1. 
Lien,  1,  2,  3. 
TsuBTS  AND  Tbustbbs,  8, 4. 


MORTGAGE  FORECLOSURE. 


See  FOBBCLOSUBB. 


MORTGAGOR   AND   MORTGA- 
GEE. 

Bee  Equttablb  Relief,  1  to  7. 

FORSCLOBURE,  7. 

JuDOHENT  Debtor,  &c.,  1. 
Lease,  1, 2. 


MOTHER 


Bee  Parent  and  Child,  1, 2, 3,  4. 


MOTION. 
Bee  iNJDNonoN,  1, 2. 


MUNICIPAL    CORPORATIONS. 

L  The  reflolution  of  a  corporate  or 
legislative  body  ia  not  questiona- 
ble by  a  third  person,  because 
passed  upon  reconsideration  of  a 
negative  vote,  moved  by  one  who 
voted  originally  with  the  minority. 
People  ex  reL  Loeke  v.  Com,  Ceunr 
ea  ef  Ci^  qf  Boeheeter,  11 

%  The  common  council  of  Roches- 
ter is  required  (Laws  1861,  p.  828, 
gg  164,  165)  to  publish  a  notice, 
specifying  any  public  improve- 
ment be£re  determining  upon  it. 
Edd^  that  a  notice  of  an  Intended 
public  sewer  in  that  city  need  not 
state  its  proposed  depth  beneaUi 
the  surface  of  the  street,  and,  it 
seems,  if  not  sufficiently  low  to 
admit  of  his  drainsge,  an  owner 
cannot  be  assessed  for  its  b^eflts. 

Id, 


8.  The  notice  must  also  require  all 
persons  interested  to  attend  at  a 
time  appointed,  at  which  allega- 
tions of  owners,  &c.,  are  to  be 
heuxl,  and  a  further  order  therein 
made.  Hidd^  that  a  negative  vote 
upon  an  ordinance  directuig  the 
improvement,  after  hearing  parties 
opposed  taken  at  a  meetmg  pur- 
suant to  the  notice,  might  be  re- 
considered at  a  sul)sequent  meet- 
ing, and  the  ordinance  passed, 
without  fhrther  opportunity  for 
hearing  on  the  part  of  the  oppo- 
sers.  Id, 

4.  A  meeting  of  a  common  council, 
if  it  might  have  been  regularly 
held,  wul  be  presumed  to  have 
been  so  held  in  the  absence  of 
proof  to  the  contrary.  Id. 

5.  The  provisions  of  the  charter  of 
the  city  of  Rochester  (Laws,  1861, 
g  197),  prescribing  the  length  of 
notice  of  hearing  before  the  assess- 
ors in  case  of  \oGaX  improvements, 
and  of  the  notice  by  the  city  trea- 
surer (§  199)  of  receipt  of  the  assess- 
ment roll,  are  directory  merely.  Id, 

6.  It  seems  where  a  city  common 
council  has  exercised  discretionary 
power  to  make  streets  and  cross- 
walks, and  has  the  means,  or  the 
power  to  raise  money  for  the  pur- 
pose, it  becomes  bound  thereby  to 
seep  them  in  repair.  Einee  v. 
CUy  €f  LodeporL  16 

7.  A  city  cross-walk  is  part  of  the 
street  on  which  it  is  placed,  and 
the  person  or  corporation  bound  to 
i^air  the  street  is  bound  to  re- 
pair the  crossrwalk  also  as  part  of 
the  street  Id. 

8.  When  the  common  council  of  a 
city  or  trustees  of  a  villsge  are 
made  commissioners  of  highwinrs, 
the  duty  to  repidr  the  streets  be- 
comes imperative,  unless  they  not 
only  have  not  funds  applicable  to 
that  use,  but  have  not  the  power 
to  raise  them.  Id, 

9.  TheeommoacoundlofLockport 
havine  power,  by  the  charter  of 
that  city,  to  direct  making,  repair- 
ing, &C.,  of  any  of  the  streets, 
cross-walks,  &c^  in  the  city,  is 
guilty  of  n^^lect  of  duty,  if»  being 
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co^izant  of  a  defect  in  a  cross- 
"walk,  it  omits  to  give  direction 
for  the  repair  thereof;  and  this  is 
so,  although  the  language  of  the 
statute  is  permisfiiye  merely.      Id, 

10.  And  where  the  common  council 
of  that  city  has  funds  which  it  can 
appropriate  to  such  use,  the  city 
is  liable  for  its  neglect  to  keep 
cross-walks,  &c.y  in  repair.        Id, 

11.  And  the  onus  is  upon  the  city 
to  show  that  the  funds  obtainable 
for  such  pmpose  baye  been  ex- 
hausted. Id. 

12.  The  common  council  of  Roches- 
ter are  directed  by  law  (Laws, 
1865,  chap.  639,  §  7)  to  prevent 
*^  the  construction  of  any  encroach- 
ment upon  or  obstructions  in  the 
bed  of  the  Qcnesee  river,  within 
the  limits  of  the  city.  JE&^,  that 
it  is  the  intention  of  the  act  to  ena- 
ble the  city  to  prohibit  absolutely 
the  erection  of  an^  such  encroach- 
ments or  obstructions,  and  regard- 
less of  the  question  whether  such 
encroachments  or  obstructions  re- 
tard the  flow  of  water  through  the 
arches  of  any  bridge  established  in 
the  city  on  the  stream  below  them. 
CUy  o/Boehe^tr  v.  Oalwm,        37 

>a.  By  section  8,  of  title  III  of  the 
charter  of  the  village  of  Penn  Tan 
(Laws,  1864,  p.  601),  its  trustees 
have  power  to  compel  the  owners 
or  occupants  of  the  adjacent  lots, 
npoB  Botke,  to  make  the  repairs  to 
sidewalks  within  the  time  named, 
and,  on  default,  to  cause  the  re- 
pairs to  be  made,  and  the  expense 
to  be  assessed  upon  and  collected 
from  such  owners  or  occupants. 
The  trustees  are  afeo  (§  10,  id.) 
made  commissioners  of  highways, 
with  the  power  of  such  commis- 
sioners of  highways,  with  the  pow- 
er of  such  commi^ioners  in  towns, 
and  to  repair  streets  and  sidewalks. 
By  a  provision  of  title  5  of  the 
charter  (Laws,  1864,  609,  §  11),  the 
trustees  are  to  determine  the  sum 
to  be  raised  for  the  year's  expense 
of  highways,  &c.,  sidewalks  not 
being  expressly  specified,  and  ^  aU 
other  expenses  in  relation  to  streets 
and  hiffhways;"  and  it  is  after- 
ward declared  in  the  same  title 
ad.,  p.  610^  g  IQ  tiiat  this  fond 


shall  Qot  be  *'  applied  or  appropri- 
ated to  any  purpose  whatever,  ex- 
cept such  as  is  specified  in  this 
title ;"  also  (id.,  §  15)  that  the  trus^ 
tees  shall  have  power  to  cause 
sidewalks,  &c.,  to  be  repaired,  and 
to  determine  what  portion  of  the 
expense  shall  be  p^  out  of  the 
highway  fund,  and  what  by  per- 
sons benefited;  and  provision  is 
made  for  enlbrdng  payment  by  the 
latter.  Aid,  that  the  trustees, 
without  first  having  determined 
that  part  of  the  expense  of  repair- 
ing sidewalks  should  be  paid  from 
moneys  raised  for  highway  pur- 
poses, might  not  apply  those  mon- 
eys to  such  repairs.  Efukdl  v. 
ViUageof  Pmn  Yan,  48 

\A,  Held,  further,  that  the  duty  of 
the  trustees,  under  the  charter,  to 
make  and  repair  sidewallcs,  is  not 
imperative  in  the  first  instance.  Id, 

15.  An  ordinance  requiring  the  re- 
pairs, &c.,  and  notice  to  tne  owner 
are  admiaiioBS  of  a  necessity  for 
the  work  ;  and  upon  lapse  of  the 
time  provided,  after  notice,  on 
default  of  the  owner,  the  duty  to 
repair,  iSkc.,  becomes  imperative  on 
the  trustees,  and  the  villa^  is  lia- 
ble for  injuries  happenmg  from 
their  neglect  H. 

16.  It  seems  an  individual,  if  cluu|;e- 
able  with  liabDity  for  the  injuries, 
is  liable  over  to  the  corporation  in 
case  of  a  reeoreiy  against  the 
latter.  Id. 

See  AsaBBSMKNTS,  1  to  8. 

Railboad  MmnciFAii  Boioxk 


MURDER. 
Bee  OBonxkL  Law,  1. 


MUTUAL  ACCOUNTS. 
,    See  Statute  of  LnfriATioirok  8. 


NEGLIGENCE. 

Where  tha  plaintiff  while  walking 
upon  the  aldtwaik  was  slaimed  by 
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the  rapid  driving  of  the  defend- 
ant's express  wagon  upon  the  side- 
walk behind  her,  so  near  as  to  give 
her  reason  for  a  belief  that  she  was 
in  danger,  and  in  springing  on  one 
side  struck  and  ii^ured  herself 
against  a  side  wall,— j5U(2,  that  the 
Jury  might  award  her  damages 
aeainst  the  defendant,  and  even 
although  she  in  fiu;t  would  haVe 
received  no  injury  from  remaining 
in  her  position  on  the  walk.  Oom- 
Ut  v.  Jtin.  M.  U,  Expreu  Co,      67 

See  Canal  Contractob,  1,4, 6  to  10. 
Eyidbncb,  23  to  29,  81  to  84 
Master  and  Servant,  1. 
MuNiciFAii  Corporation,  9  to 

12, 15. 16. 
Railroad  Corporation,  1. 
Sale  of  Chattels,  1. 


NEW  TRIAL. 


^Sm  Aicenbicent. 


NEW  YORK  CITY. 
Bee  Damages,  7. 

CONBTTTUTIONAL  LaW,  8,  9. 


NONSUIT. 
See  PaAoncB,  16, 19. 


NOTES  AND  BILLa 


See  Statute  of  Ldotatzons,  2. 


NOTICR 

See  Adverse  Possession,  1. 
Corporation,  1. 
Foreclosure,  2  to  6. 
Insurance,  16. 

Rescission  of  Contract,  1, 2. 
Truots  and  Trustees,  2. 
Title  to  Cbattelb,  1. 


NOTICES. 

iSM  Assessments,  4. 
Evidence,  12, 18. 
Municipal  CoRPOBATiQir,  (L 


NXJISANCR 


iSMPRACnCE,  6. 


OBSTRUCTIONS. 

See  MuNidPAL  Cobpobation,  IS 


OFFICER. 


/SfiStfPUBLIO  OFFIGEBi 


OFFICER  DE  FAOTO. 
See  PuBUO  Officeb,  1  to  4. 


OFFSET. 


See  Statute  of  Limitations,  & 


ONUS  PROBANDI. 
See  Municipal  Corporation,  It 


ORDER. 

iSM  Amendment. 
Arrest,  6,  7. 
Fracticb,  1L 


ORDER  OF  ARREST. 
See  Arrest,  6,  7. 


ORDER  FOR  GOODa 
See  Contract,  1. 
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OWNERSHIP. 

Bee  Ejbotment,  4,  5. 
Tttlb  to  Chattbia 


PARENT  AND  CHILD. 

1.  The  mother  of  a  minor  child, 
whose  father  is  dead,  may  main- 
tain an  action  for  the  services  of 
the  child,  in  cases  in  which  the 
father  might  have  done  so  if  living. 
Bimpion  v.  Buck.  887 

8.  The  fact  that  the  minor  contri- 
buted to  the  support  of  the  moUier 
and  is  not  dependent  on  her  ooes 
not  affect  the  right  to  recover.  Id, 

S.  In  an  action  for  damages  for 
seducing  a  minor  daughter  and 
servant,  brought  by  the  mother,  a 
widow,  it  seems  the  plaintiff  may 
recover,  although  the  seduction 
was  accomplished  by  force  and 
iifainst  the  consent  of  the  seduced. 
(PerPoTTBR,J.)   Damon  r»  Moore. 

454 

4.  Exemplary  damages  are  recover- 
able in  the  action. 

5.  Sogan  v.  Cregan  (6  Rob.,  181),  on 
this  point,  disapproved.  (PerPor- 
TKB,  J.)  Id, 


PARLIAMENTARY  LAW. 
Be0  MuinoiPAL  Oorfoiution,  1, 8. 


PAROL  CONTRACT. 

9w  Bqttxtablb  Rsubv,  4. 
Odt,  d,  8. 
LrainANOB,  1  to  4 


PAROL  PARTITION. 
Bm  EjEcmmrr,  1, 8. 


PARTIES  TO  ACTIONS. 
Bee  Action,  1, 4. 

JUDGMBNT  DeBTOB,  &C,  1* 

Plbadino,  4, 6, 6. 
Pkaotick,  12. 


PARTIES  TO  CONTRACT. 
Bee  Fbaudb,  Statute  of,  6. 


PARTNERSHIP. 

1.  The  fact  that  the  whole  capital 
provided  for  by  articles  of  copart- 
nership has  been  lost,  is  sufficient 
ground  for  a  refbsal  by  one  of  tbi; 
partners  to  further  continue  thn 
business,  although  the  time  limited 
bv  the  articles  for  the  continuation 
or  the  copartnership  has  not  ex- 
pired.    Van  Neee  v.  Fisher,       2a6 

2.  In  a  suit  brought  to  recover  dama- 
ges for  the  breach  of  a  contract  to 
continue  a  partnership,  the  court 
was  requested  to  charge  the  jurv, 
that  "  if  they  found  that  the  de- 
fendant wrongfully  dissolved  and 
broke  up  the  partnership,  tlicy 
were  not  confined,  in  estimating 
damages,  to  the  rate  of  profits  at 
the  time  of  the  dissolution,  but 
might  consider  and  give  damages 
for  profits  that  womd  probably 
have  been  made  by  the  higher 
prices,  and  might  consider  the  pre- 
sent and  probable  future  rate  dur- 
ing the  balance  of  the  partnership." 
To  which  the  court  said :  **  Yes,  I 
thhik  that  is  a  sound  proposition ; 
it  requires  some  care.  You  are 
not  to  guess  about  this  matter.  If 
you  can  rationally  see  through 
this,  tiiat  the  profits  would  have 
been  greater  in  the  future,  and  are 
greater  at  the  present  time  than  at 
the  time  of  the  dissolution,  and 
you  believe  that  the  present  in- 
creased profits,  if  such  there  would 
be,  are  likely  to  continue  and  in- 
crease, and  you  can  satisfy  your- 
selves of  Uiis  in  your  own  minds, 
then  you  have  a  right  to  look 
through  the  remainder  of  the  time 
of  the  partnership,  making  a  very 
carefbl  estimate  in  regard  to  what 
the  profits  might  probably  be." 
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Subsequently  the  defendant's  coun- 
fiel  requested  the  court  to  charge, 
'*that  the  profits  which  might 
have  iwen  made  are  too  specular 
tiye,  vague  and  contingent,  de- 
pending upon  the  vumj  circum- 
stances of  fluctuation  m  prices, 
bad  debts,  &c.,  to  form  a  basis  of 
damages."  The  court  responded : 
^  I  cannot  charge  that ;  you  must 
judge  for  yourselves,  applying 
those  nries  wfAtsb.  I  have  enjoined, 
and  that  deliberation  which  the 


case  requures 


II 


IcL 


Held,  that  the  rule  of  damages  estab- 
lished by  the  rulings  was  errone- 
ous, being  of  too  speculative  and 
conjectural  a  character,  and  leav- 
ing the  jury  to  make  an  estimate 
of  the  profits  which  would  accrue 
during  the  stipulated  term  of  part- 
nership remaming,  subsequent  to 
the  triai,  from  what,  in  their  view, 
was  probable  on  the  subject,  and 
without  any  data  ttom  which  to 
make  the  estimate.  Id, 

a  The  case  of  Baglgy  v.  Smith  (10  N. 
T.  R.,  469)  considered  and  distin- 
guished. Id, 

See  Insurjlncb,  16, 16, 17. 

R.  R.  MuNiciTAL  Boiass,  11, 12. 


PARTY  TO  PROCEEDING. 
See  Cebtiobari,  1. 


PENN  YAK 

Bee  HrjmciPAJj  Gosfobation,  18 
to  17. 


PERJURY. 
See  Ihdiotheht,  1  to  7. 


PERPETUITY. 

iSm  AOCUICUJLATIOK,   1,  % 


PETITION 

See  Railboad  MuNioiFAii  Bond,  1 
to  5,  6,  8. 


PHOTOGRAPHa 
See  CBOcnrAL  Law,  4. 


PLEADINa 

1.  In  an  action  to  recover  damages 
for  injury,  on  the  ground  of  negli- 
gence of  the  defendant,  no  rule  of 
pleading  requires  the  plaintiff  to 
allege  his  own  fireedom  from  negli- 
gence. JlaskeU  v.  Village  of  Penn 
Tati.  43 

2.  To  confer  jurisdiction  on  the 
Gountv  Court,  the  complaint  must, 
upon  its  face,  show  that  the  de- 
fendant is  a  resident  of  the  countv 
in  which  the  action  is  commenced. 
Ju^e  V.  HaJEL  89 

3.  A  demurrer  lies  under  section  144 
of  the  Code  to  a  complaint  which 
omits  to  state  this  fact  /d 

4  In  an  action  against  M.  and  others. 
**  trustees  of  school  district  No.  4, 
etc.,^'  the  plaintiff  alleged  his  per- 
formance of  an  agreement  with 
"said  trustees"  to  build  a  school- 
house,  and  their  nculect  to  pay, 
Heldy  that  tliere  coul  J  be  no  recov- 
ery against  the  trustees,  as  there 
was  no  averment  that  the  defend- 
ants were  trustees,  nor  that  ilie 
plaintiff  claimed  to  recover  jiiraiiist 
Uiem  as  such.    Shultr  v.  Mci/erK. 

170 

6.  Nor  is  such  a  complaint  ^-iHlcient 
without  an  averment  tlial  the  trus- 
tees were  authorixed  in  pro^>er 
form  (Laws  1864.  IS-tl,  ^  10,  sub. 
7;  1252,  §4»,  sub.  5^  ti»  make  the 
contract  Id, 

6.  An  application  at  the  trial  to 
amend  a  complaint  asainst  indi- 
viduals, as  such,  to  one  necking  a 
recovery  against  them  as  oflUcers 
in  a  corporate  capacity,  is  properl v 
refused.  '  A 


INDEX. 


607 


7.  A  defence,  that  the  sale  counted 
on  in  the  complaint  ib  void,  for 
haying  been  maae  without  a  1  icense, 
must  be  set  up  in  the  answer.  OU- 
bert  V.  Soffe,  287 

See  Indictmsnt,  1  to  7. 

Justice  of  the  Peaob,  1«  2. 
Pbacticb,  1,  2,  11. 

RBSCISaiOH  OF  COMTBAOT^  1. 


POSSESSION. 

Possession,  to  operate  as  construo- 
tive  notice  of  title  to  subsequent 
purchasers,  etc.,  of  lands,  must  be 
open  and  visible  by  improvement 
of  the  premises, etc.,  in  distinction 
from  mere  fencing,  pasturing  cut- 
ting timber,  etc.  Tnisteee  of  Union 
OoSeger.  Wheder.  160 

See  Adyebsb  Pobsbssiok. 


POSTHUMOUS  CHILD. 

See  Action,  8. 
Advancement. 
Evidence,  26,  27. 


PRACTICE. 

1.  A  question  of  usurpation,  intru- 
sion or  unlawful  holding  or  exer- 
cising a  corporate  ofBce,  must  be 
treated  as  a  le^,  not  as  an  equi- 
table cause  of  action.  People  v. 
Albany  and  Stiequehanna  R,  B. 
Co.  25 

2.  If  legal  and  equitable  causes  of 
action  are  Joined  in  one  complaint, 
and  without  the  defendant's  objec- 
tion, the  plaintiff  proceeds  to  trial, 
he  is  entitled  to  Judgment  on  es- 
tablishing either  or  any  of  the 
causes  of  action.  Id, 

8.  Where  Iq^l  and  equitable  causes 
of  action  are  at  issue  in  one  cause, 
all  the  issues,  unless  referred,  or  a 
lury  trial  waived,  must  be  tried 
by  jury.  Id. 

4.  But  where  snch  issues  were  no- 
ticed for  trial  at  a  special  non-jury 


term,  and  the  plaintiff  *s  case  was 
opened  without  objection  by  the 
defendant,  or  suggestion  that  a  jury 
was  desired, —  Beld^  the  plaintiff's 
opening  being  made  in  good  faith, 
and  in  such  manner  as  to  apprise 
the  defendant  that  he  had  iairly 
entered  on  the  trial,  that  an  appli- 
cation afterwards  for  jury  trial  was 
properly  regarded  as  too  late,  and 
the  right  thereto  as  waived.       Id. 

5.  The  attorney-general  cannot 
maintain  an  action  to  restr^n  the 
prosecution  of  actions  arising  out 
of  controversies  between  dimrent 
claimants  of  the  directorship  or 
management  of  a  railroad  corpo- 
ration, for  cancellation  of  stock,  to 
restrain  town  conmiissioners  from 
voting  on  stock,  those  claiming  to 
be  directors  from  acting  as  such, 
&e.t  in  which  actions  injunctions 
have  been  issued  and  receivers  ap- 
pointed and  given  rise  to  conflict 
of  authority  between  public  officers 
in  the  attempted  execution  of  con- 
flicting processes  from  different  Ju- 
dicial officers,  in  such  manner  as  to 
endanger  the  public  peace.  Such 
proceedings,  and  the  disorder  aris- 
mg  theretrom,  do  not  constitute  a 
puolic  nuisance.  Id. 

6.  The  doctrine  of  The  People  r. 
Miner  (2  Lans.,  806),  as  to  the 
authority  of  the  attorney-general 
in  the  prosecution  of  actions,  re- 
afflrmea.  Id. 

7.  A  j  udgmen  t  which  awards  to  some 
of  the  defendants  costs,  as  against 
the  remaining  defendants  in  the 
same  action,  unless  the  award  is 
necessary  in  the  adjustment  of  their 
rights  in  the  subject-matter  of  the 
action,  is  erroneous.  Id. 

a  Section  274  of  the  Code  hitends 
by  "  ultimate  rights,"  those  rights 
of  the  parties  in  the  subject-matter 
of  the  action  in  distinction  from 
the  costs,  and  the  affirmative  relief 
authorized  by  the  second  clause 
of  the  section  is  relief  as  between 
plaintiff  and  defendant  Id. 

0.  The  discretionary  power  to  make 
an  additional  allowance  under  sec- 
tion »00  of  the  Code  is  given  to  the 
court,  and  cannot  be  delegated. 
The  appointment  of  a  referee  to 
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aBoertain  and  report  what  would 
be  a  proper  allowance,  and  to  which 
of  the  defendants  it  shoold  be  paid, 
is  erroneous.  Id, 

10.  An  addiitonal  allowance  where 
the  rights  in  controversy  have  no 
money  yalue  is  also  erroneous.  Id, 

11.  A  County  Court  allowed  an 
amendment,  after  verdict,  by  which 
the  damages  claimed  were  in- 
creased to  a  sum  equal  to  the  find- 
ing, no  condition  being  imposed 
that  the  plaintiff  should  relinquish 
the  verdict,  pay  costs  of  trial,  and 
consent  to  a  new  triaL  Mdd^  that 
there  was  no  authority  for  the 
amendment,  and  that  the  order 
was  reviewable  on  appeal.  OouUer 
V.  Am,  M,  U.  Expnu  Co,  67 

12.  Where  an  insolvent  judgment 
debtor  has  assigned  property 
through  a  third  person  to  his  wife, 
without  payment  of  any  consider- 
ation, the  intermediate  assignee  Is, 
it  seems,  a  necessary  party  to  an 
action  by  the  Judgment  creditor  to 
set  aside  the  assignments  and  have 
his  Judgment  declared  a  lien  on  the 
proper^.  Bennett  y,  MeChifre,  188 

18.  No  exception  to  a  decision  is 
necessary  in  a  Justices'  Court ;  it 
is  enough  that  objection  is  made 
and  overruled.   BoeY,Edn»n,  804 

14.  Objection  to  a  referee's  finding, 
in  an  action  for  obstructing  a  high- 
way, **that  the  application  and 
proceedings  (for  laying  out  the 
highway)  were  in  manner  and  form 
as  prescribed  b^  the  statute,  and 
that  the  commissioners  properly 
laid   out  the   highway"  on   the 

ground  that  the  notices  of  a  free- 
olders'  meeting  were  not  suf- 
ficiently posted,  without  a  request 
for  a  specific  finding,  will  not  raise 
a  question  on  appeid  as  to  the  suf- 
ficiency of  the  notice.  Cooper  v. 
Bean,  818 

15.  Facts  assumed  upon  the  trial  as 
existing,  will  be  regarded  on  appeal 
as  admitted.  Id, 

16.  A  nonsuit  may  be  sustained,  al- 
though placed  upon  an  untenable 
ground,  if  it  appears  from  the  facts 


that  there  was  £Ood  ground  foi 
granting  it    Beacwith  v.  WhaUn. 

276 

17.  Where  areferee*s  findings  do  not 
expressly  negative  an  all^ation  of 
fraud  in  the  complaint,  and  an  in- 
ference that  he  has  found  upon  it 
affirmatively  would  contradict  and 
destroy  the  whole  theory  upon 
which  he  has  determined  the  case, 
such  an  inference  cannot  be  made. 
Stoiua  V.  Eatdett,  380 

18.  Where  the  summons  is  served  by 
copy,  and  the  defendant  appeula 
fh>m  the  Judgment  upon  errors  of 
fact,  to  be  established  by  affidavits 
and  other  proofi  (Code,  §  866),  and 
relies  on  want  of  authority  to  ap- 
pear for  hhn  below,  he  must  show 
the  fact  by  affidavits  or  testimony. 
Bperry  v.  Beynolde,  407 

10.  The  defendant  proved  a  supple- 
mental agreement,  not  mentioned 
in  the  pleadings,  which  upon  proof 
of  other  facta  would  have  reduced 
the  recovery,  no  pretence  of  hav- 
ing been  misled  or  injured  being 
made. — Hdd^  that  a  nonsuit  on 
the  ground  of  variance  was  error. 
Marm  v.  Dodge,  541 

See  Acnoiv,  1, 4. 

AMBin>MBNT. 

Appraisal  of  PROFHRTTTAXEa 
FOR  Railroad  Purfosbb,  1. 
Criminal  Law,  1  to  5. 
EviDBNCB,  12, 83, 83. 

iNDICnCENT,  7. 

Injunction,  1, 2. 
Judgment  Dsbtor,  ^,  1. 
JusncBs'  Court,  1, 2. 
Pleading. 
Surrogate,  1  to  6. 
Verdict,  1. 


PRACTICE  ON  APPEAL. 
Atf  Appeal. 

EviDKNGBflS. 

PRAcncB,  14^  16. 


PRESCRIPTION. 

1.  Title  by  prescription  is  restricted 
to  such  rights  as  might  have  been 
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created  by  grant  If  by  law  no 
grant  of  a  right  could  erer  be 
rirhtfally  made,  no  presumption 
of  grant  arises  from  user,  and  the 
riffht  cannot  rest  in  prescription. 
The  presumption  must  be  in  such 
case  that  the  party  claiming  by 
user  held  only  by  such  right  as 
might  have  been  lawftdly  ob- 
tained.   BuTbank  y.  Fby.        897. 

8.  SMf  accordingly,  that  where  the 
I>laintifls  claimed  title  by  prescrip- 
tion to  the  use  of  certain  waters 
of  the  Erie  canal,  used  by  them 
and  their  grantors  for  the  purpose 
of  a  private  basin,  uninterruptedly 
and  under  claim  of  right  for  more 
than  forty  years,  upon  which  they 
had  located  mills,  tJie  use  of  which 
depended  upon  the  communication 
with  the  canal  by  means  of  such 
basin,  that  inasmuch  as  the  Con- 
stitution ever  since  1821  has  pro- 
hibited the  legislature  from  selling 
or  disposing  of  in  any  way  any 
portion  of  the  canaU  of  the  State 
(Const  of  1821,  art  7,  §  10 ;  Const 
of  1846,  art  7,J  6),  and  it  is  pro- 
Tided  by  the  Revised  Statutes  (1 
RB.,  2 A,  §  177),  that  no  person 
without  the  written  permission  of 
a  canal  conunissioner  ^U  con- 
struct any  basin,  Ac.,  on  any 
canal,  and  that  every  basin,  &c., 
80  constructed  shall  be  held  dur- 
ing the  pleasure  of  the  canal  com- 
musioners  and  subject  to  their 
control,  and  the  party  construct- 
iDff  sudi  basin,  Ac.,  wiUiont  per- 
mission is  subject  to  a  penalty  (§ 
1781  and  the  destruction  thereof 
at  his  own  expense,  these  provi- 
sions havinff  been  taken  from  the 
Laws  of  1820 ;  that  the  presump- 
tion was  that  the  right  was 
originally  taken  from  a  canal 
commissioner,  and  subject  to  the 
above  provisions  of  law.  Id. 

S.  That  an  injunction,  therefore,  re- 
straininff  a  canal  commissioner 
fit>m  the  obstruction  of  such 
basin,  pursuant  to  the  direction 
of  the  canal  board,  was  improper 
and  rightly  dissolved. 

PRESUMPTION. 

1.  Where  an  insolvent  Judgment 
debtor  is  shown  to  have  assigned 

Lansing — ^Vol.  V.        77 


property  through  a  third  person 
to  his  wife  without  payment  of 
any  consideration,  the  whole 
transaction  being  concluded  at 
one  time,  it  seems,  fraudulent  in- 
tent on  the  part  of  the  debtor  may 
properly  be  inferred,  and  a  Judg- 
ment based  upon  such  an  inference 
will  be  sustained.  Bennett  v. 
MeGhiire.  188 

2.  And  so  it  seems  there  may  be  an 
inference  of  knowledge  of  such 
intent  in  the  intermediate  assignee 
and  in  the  wife  from  the  same  cir- 
cumstances. Id, 

See  AonoK,  5. 
Ejiectment,  5. 
evidbncb,  12,  88. 
Municipal  Cobpobation,  4, 11. 

PBACnCB,  15. 

Pbbscbiftion,  1, 2. 


PRINCIPAL  AND  AGENT. 

1.  If  an  agent  of  a  town  has  on 
hand  money  which  has  been  ap- 
propriated by  proper  authority  to 
pay  a  sum  not  legally  chargeable 
on  the  town,  an  action  will  lie  or  a 
mandamue  will  issue  against  such 
agent    Healey  v.  Dudleif,         115 

2.  Otherwise,  where  the  agent  has 
not  received  the  money,  and  it  is 
sought  to  compel  him  to  apply  to 
some  other  officer  to  pay  it  over  to 
him,  or  where  the  act  of  appropria- 
tion has  been  annulled  or  reminded. 

Id. 

8.  In  general,  and  without  proof  of 
any  other  fact  than  that  he  has 
received  and  retamed  in  his  hands 
the  moneys  of  his  principal,  an 
a^nt  is  not  liable  to  be  charged 
with  interest  upon  moneys  received 
and  held  by  him  for  the  use  of  the 
principal    MUier  v.  Olark.      888 

See  Cabrisb,  1, 4. 
cobfobation,  1,  2. 
Damages,  1, 2. 
Inbubancb,  8, 10, 15, 16. 
Shkriff,  1, 2, 8. 
Trusts  and  Tbubtsbs,  1  to  5. 
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PRINCIPAL  AND  SURETY. 

8m  Alteration  or  iNSTBiTiaBNT,  2, 
8. 
EnDBNca,  87. 


PRISONER 


Bee  WiTinni,'4. 


PRIVATE  WAY. 
Bee  CoYSNAKT  of  WARRAirrT,  8,  4. 


POLICY  OP  INSURANCE. 
Bee  Insurance. 


PROCEEDINGS  FOR  BONDING 
TOWNS,  &c.,  FOR  RAILROAD 
PURPOSES. 

Bee'R,lL  Mttnicipal  Bonds. 


PROCEEDINGS    FOR    CON- 
TEMPT. 

Bee  SuRROOATB,  1  to  5. 


PROOF  OF  LOSS. 
Bee  Inburancb,  10, 11,  dO,  31. 


PROMISSORY  NOTES. 
Bee  Etidencb,  28,  29,  80. 

StATXTTB  of  LnilTATIONB,  2. 


PUBLIC  IMPROVEMENT. 

Bee  MuNTCiPAT*  Corporation,  1,  2, 
•  5. 18  to  n. 


PUBLIC  OFFICERS. 

1.  One  who  receives  an  appomtment 
to  office  from  a  proper  anthority 
is  an  officer  defacto,  though  his  v^ 
pointment  is  informiaL  -Samiin  t. 
IHngnuKi,  61 

2.  The  acts  of  a  mere  officer  deftuto^ 
though  his  being  such  afforas  no 
protection  to  himself,  are  valid  as 
to  the  public  and  tiiird  persons. 

LL 

8.  The  trustee  of  a  school  district 
having  made  an  appointment  of  a 
collector  verbally,  and  issued  U> 
him  a  warrapt  to  collect  a  tax  as> 
sessed  for  school  purposes  in  his 
district, — Eeldy  that  the  collector 
was  an  officer  de-facto^  and  that  the 
trustee  was  not  liable  for  his  acts 
in  enforcing  the  warrant.  Id, 

4.  If  an  agentof  a  town  has  on  hand 
(e.  ff.f  a  county  treasurer)  mcmej 
which  has  been  appropriated  by 
proper  authori^  to  pav  a  sum  not 
legally  chai^^ple  on  the  town,  an 
action  will  lie  or  a  mandamtu  will 
issue  against  such  agent  (Per  Muir 
Lm,P.  J.)    Uealey  Y,  Dudley,   115 

5.  Otherwise,  where  the  agent  has 
not  received  the  money,  and  it  is 
sought  to  compel  him  to  apply  to 
some  other  afficer  to  pay  it  over  to 
him,  or  where  the  act  of  appropria- 
tion has  boen  annulled  or  rescind- 
ed. Id. 

6.  The  sureties  upon  the  bond  of  a 
school  district  collector  are  not  lia- 
ble for  his  refusal  to  pay  over,  npon 
order  of  the  district  trustee,  mon- 
eys received  during  a  term  of  office 
which  has  expired  at  the  lime  the 
order  is  made,  and  with  respect  to 
which  term  Uie  bond  was  given, 
the  collector  being  his  own  succes- 
sor in  office,    (heracre  v.  QorrttL 

156 

Bee  Insfbctors  of  BLBcnoN,  1,8,4 
JuRnDicnoN,  1. 
Shbritf,  1  to  8. 


PUBLIC  POLICY. 
Bee  AucnoN  Sale,  1  to  4 
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aUEBl^ION  QF  FACT. 

i»  Caital  Contbactor,  4^  5. 
OnutaAL  Law,  1. 


QUIET  ENJOyMHNT. 
See  Ck>TBirAi9T  of  WxROLSTr,  6. 


RAILROAD  CORPORATION. 

fL  charjre  to  the  jury  in  an  action 
a^inst  a  railroad  company  tor 
neglicrentl^  causing  the  death  of 
the  plaintiff  *s  intestate  at  a  railroad 
crossing  in  a  city,  to  the  effect  that 
even  if  it  appeared  that  the  signals 
were  not  given  for.  the  entire  dis- 
tance required  by  law,  it  would  not 
necessarily  follow  that  the  com- 
pany would  be  liable  if  the  bell 
was  ruQ^  or  .whistle  .sounded  for 
such  a  distance  from  the  place  of 
the,  accident  as  i\illy  and  fairly  to 
give  the  deceased  timely  and  suffi- 
cient warning  that  the  train  was 
approaching,  in  time  to  prevent 
him  from  creesing  or  attempting 
to  cross  the  track,  sustained  as  cor- 
rect.    Oook  ▼.  iVw  York  Central 

I^ulroq/L  401 


AFPBAI6AL  OF  PbOFBBTT  TAKEN 

FOR  Uailboad  Pubfosbs,  1. 
Cabbibr,  1  to  6. 
CoNflrrruTiONAL  Law,  6,  7. 

ESTOFFBL,  1. 

Eyidengb,  6  to  10, 19  to  25. 


RAILROAD  MUNICIPAL 
BONDS. 

L  In  proceedings  to  bond  mnnici- 
.pal  corporations  ,in  »id  of  rail- 
roads (L.  laOOrP.  2308)  a  petition 
must  be  presented  to  the  county 
Judge,  sinied  by  the  requisite 
Mimber  o?  tax-iMiyers  (§  1)  before 
he  is  authorizea  to  make  an  order 
for  notice  of  a  hearing.  Pwple 
M  td,  DtlafM  v.  Hughitt.  88 

9.  Sereral  petitions  may  be  signed, 
and  they  may  be  presented  to  the 
Judge  at  different  times.         '  Id. 


8.  The  act  (§  2)  requires  personal  ap- 
pearance .and  consent  before  the 
county  judge,  at  the  time  and 
place  d<^gnated  for  taking  proof, 
by  tax-pjayers  who  ha^c  not  signed 
the  petition,  as  indisf>en8able  to 
their  being  counted  as  consenting. 

Id, 

4.. Expression  of  a  desire  by  some 
of  thepetitioners  in  their  petition 
that  the  proceeds  of  the  proposed 
bonds  shall  be  inveated  in  first 
mortgage  bonds  of  the  raihroad, 
does  not  render  the  petition  in- 
sufficient or  informal.  id 

5.  It  seems,  in  the  absence  of  any 
expression  of  desire  on  the  sul^- 
Ject  in  the  petition,  the  commis- 
sioners could  be  reslrained  from 
investing  in  bonds  not  reasonably 
well  secured.  Id, 

6.  -An  aveiment  in  the  petition  that 
the  subscribers  constitute  a  ma- 
jority of  the  tax-payers,  and  rep- 
resent a  majority  of  the  taxable 
property  on  the  last  assessment 
roll  of  the  town,  is  indispensable, 
and  without  it  the  petition  is 
fatally  defective.  Id.  ■ 

7.  The  assessment  roll  whiph  is  to 
furnish  the  names  of  tax-payers 
and  amounts  assessed,  is  the  last 
roll  which  has  been  revised  and 
corrected  by  the  supervisors.    Id. 

8.  Whether  a  clause  in  the  petition 
desiring  the  commissioners  to  in- 
vest the  proceeds  of  the  town 
bonds  in  the  stock  or  bonds,  oi 
both,  of  the  railroad,  will,  not  ren- 
der it  invalid,  guere.  Id 

9.  It  seems  the  power  to  name  the 
sum  for  which  bonds  may  issue 
must  bo  exercised  by  the  tax-pay- 
ers, sod  may  not  be  delected.  Id, 

10.  In  ascertaining  whether  a  ma- 
jority of  the  persons  whose  names 
are  upon  the  tax-roll  have  con* 
sented  to  bonding  a  town  for  rail- 
road purposes,  on  application  un- 
der the  statute  (Laws  1869,  chap. 
807,  p.  2808^  etc.),  Joint  owners  of 
property  are  to .  be.  counted  separ- 
ately. Paople  M  rd.  Soffre  t. 
FrankUn,  •      189 
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\1.  A  partnership  is  to  be  counted 
as  one  tax-payer  under  the  amend- 
ment of  1871  (chap.  925)  to  chap. 
907  of  1869  ;  it  was  otherwise  un- 
der the  law  of  1869  before  the 
amendment  Id. 

12.  Wliether  a  partner  has  authority 
to  bind  the  copartnership  by  sign- 
ing the  petition,  or  each  partner 
must  sign  individuaUy,  fiuere.    Id, 

18.  A  person  assessed  individuall7, 
and  also  as  raiardian  or  trustee,  is 
to  be  countd  but  once.  Id, 

14.  Assessments  against  persons  as 
representing  the  estates  of  deceased 
persons,  must  be  excluded  from 
the  count.  Id, 

15.  One  whose  name  appears  on  the 
roUand  who  has  signed  the  peti- 
tion, must  be  counted  as  a  peti- 
tioner, although,  after  assessment 
of  the  tax  and  before  signing  the 
petition,  he  has  parted  with  his 
interest,  or,  it  seems,  removed 
from  the  town.  Id, 

16.  It  seems  the  consent  of  the  tax- 
payer IB  in  the  nature  of  the  rote 
of  an  elector.  Id, 

17.  Signatures  to  the  petition,  of 
tax-payers  appearing  on  the  pro- 
per roll,  induced  by  payments  in 
the  nature  of  a  bribe,  are  never- 
theless valid.  Id, 

18.  It  is  otherwise  where  the  tax- 
payer has  been  induced  to  sign  by 
misrepresentation  as  to  the  nature 
of  the  instrument  signed,  or  as  to 
the  company  to  be  benefited  by 
the  bond,  and«has  had  no  opportu- 
nity to  inform  himself  of  the  con- 
tents of  the  petition.  Id 

19.  But  the  signers  must  exercise  due 
care  and  caution  in  this  respect, 
as  where  the  petitioner  signed  un- 
der the  inducement  of  false  repre- 
sentations, but  had  in  his  posses- 
sion the  means  of  information  as 
to  the  truth,  the  consent  was  held 
valid.  Id, 

90.  The  petition  must  designate  the 
nulroad  company  in  view,  and  it 
must  be  an  existing  incorporated 
company,  and  it  seems  a  petition 


signed  before  inoorporation  o(  Un 
company  is  void.  B. 

91.  PetitionerB  cannot  withdnv 
their  consent  before  presentstiim 
of  the  petition.  (Per  Muujh,?. 
J.,  and  see  The  Biople,d».,r,  Mtf 
4  Lans.,  528.)  IL 


RECKIYER 
See  Cbxditob'b  Bill,  1. 


REOOYERT  OF  PERSONAL 
PROPERTY. 

See  Reflbvih,  1. 


REDEMPnOK. 
See  LmruLTiasB,  Statdtb  of,  1,  S 


RE-ENTRT. 
See  LBAaB,ly3. 

REPEiREB. 

Su  P&ACTZGB,9. 


REFEREE*8  FINDING. 


See  PSAcncB,  14, 17. 


REFORMATION    OF    INSTRU- 
MENT. 


See  Ai/rsRATEOK  oi> 
2,8. 


RELEASE  OF  DEBT. 
See  Girr,  2,  8. 
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RBNT. 
Bee  Lbasb,  1,  X 


REPAIRS. 

te  CftKAL  CONTBAOTOB,  0  tO  10. 


REPLEVIN. 

A  d«v«*«nd  for  the  delivery  of  per- 
noLat  property  which  has  come  law- 
(taly  into  possession  of  the  party 
from  whom  it  is  claimed,  must  m 
made  after  it  is  due,  before  re- 
pleyin  will  lie.  And  a  covenant 
m  a  lease  of  real  and  personal 

Eroperty,  which  anrees  that  the 
ktter  shall  be  delivered  at  the 
termination  of  the  lease,  does  not 
dispense  with  the  necessity  for  de- 
mand after  such  termination  as  a 
foundation  for  replevin.  WhUe  v. 
Btown,  78 


REPORT. 

Bid  KFFKhJRlLL  OF  PrOPERTT  TAKEN 
VOB   RaILBOAD  PUSP0BB8,  1. 


RESdBSION  OF  CONTRACT. 

L  In  an  action  brought  for  the  re- 
scission of  a  contract  to  exchange 
the  plaintUf 's  lands  for  lands  of 
the  defendant,  and  of  the  convey- 
ances in  execution  thereof,  on  the 
ground  of  fraudulent  misrepresen- 
tations made  by  defendant  to 
plalntiflf;  the  complaint  claiming 
snchother  relief  as  might  be  Just,— 
EM,  that  plaintiff  was  entitled  to 
the  rescission  prayed  for,  if  the 
representations  by  which  plaintiff 
was  induced  to  make  the  exchange 
were  such  as  materially  to  affect 
the  value  of  the  lands  received  by 
him,  and  were  untrue  and  plaintiff 
bdieved  them,  whether  wy  ap- 
peared to  have  been  fraudulently 
made  or  not    A  mutual  mktake 


of  the  parties  in  the  absence  of 
fiiaud  would  be  suflScient  ground 
for  the  relief,  it  appearing  also 
that  the  parties  coula  be  restored 
to  the  positions  originally  occu- 
pied by  them.  Eamrrumd  v.  Pen- 
nock.  858 

2.  A  notice  served  by  plaintiff  upon 
defendant,  offering  to  relinquish 
all  claim  to  the  deed  from  defend- 
ant, which  was  in  the  bands  of  a 
third  person,  and  demanding  a 
restoration  of  what  had  been  re- 
ceived by  the  defendant  or  of  the 
avails  thereof,— .B<^,  a  sufficient 
notice  and  offer  to  entitle  the  plain- 
tiff to  maintain  the  action.  Id, 


RESERVATION. 
8m  Ejectment,  1. 

RES  GESTiB. 


*  "* 


See  EvmsNCB,  8. 


RESULTING  TRUSTS. 
Bee  Title  to  Chattels,  1. 


REYSRSAL  OF  JUDGMENT. 
See  SviDENCB,  10, 20. 


RIGHT  OF  WAT. 
See  Covenant  of  Wabbantt,  8, 4 


RIVERS. 
See  Mtjnicifal  Cobfobatiqn,  IS. 


ROADS. 


.4^' 


Bee  Cebtioiubi,  1,  2. 

Constitutional  Law*  0, 7. 
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ROBBERY. 


8ee  Ikdictment,  7. 


SALE  OF  CHATTfiLa 

\,  The  defendant  agreed  to  take 
the  plaintiff's  crop  of  hops,  then 
present,  dried,  and  gathers  in 
heaps,  and  made  pant  payment  of 
the  price  asked,  but  the  plaintiff 
was  to  bale  and  deliver  at  a  time 
and  place  named,  and  did  then 
and  there  tender  the  hops  in  bales, 
when  it  appeared  that  heated  and 
moulded  hops,  part  of  the  lot  in 
question,  had  been  negligently 
pressed  by  the  defendant  in  some 
of  the  bales,  rendering  the  good 
hops  almost  worthless.  Hddy  that 
the  defendant  was  at  liberty  to 
refuse  to  receive  the  hops,  or  any 
of  them.     Keder  v.    randervere. 

813 

2.  EM,  fhrther,  that  the  title  to  the 
hops  remained  in  the  plaintiff  at 
the  time  of  the  tender.  Id, 

See  Damages,  8. 
Evidence,  10. 
Frauds,  Statute  ov,  6, 7, 8, 9. 


SALE  OF  LANDS. 

See  FOBBCXiOStTRE,  ^  to  10 

Mistake,  1. 


SCHOOL    DISTRICT     COL- 
LEOTOR 

See  Ptouc  Otfiobk,  8, 6. 


BCHOOL  DISTRICT  TRUSTEES. 
Bee  PlbadUTo,  4, 5.  ^. 


BCHOOlr-HOUSES. 
See  TAt&g,  1. 


SCHOOL  TAXES. 

See  PuBue  0tf7xcKB»  6L 
Taxbs,!. 


SEDUCTION. 
See  Pabbnt  and  Child,  18, 4. 


SHERIFF. 

1.  Upon  the  death  of  an  ex-sheriff, 
after  his  saocessor  has  been  elected 
or  apoointed,  his  under  sheriff  ia 
vested  with  the  powers  renUiining 
in  his  principal  to  execute  the 
unfinished  business  of  the  lattier's 
office.    Netcman  r.  Beckwith,     80 

2.  And  the  late  ex-eherfff's'  estkte 
and  sureties,  alone,  are  liable  to  a 
partv  injured,  for  the  defaults  and 
mis&asances  in  office  of  his  mider 
sheriff,  happening  after  his  princi- 
pal's  death.  Id, 

8.  Accordingly,  where  an  ex-sheriff 
died,  having  in  hand  an  execution 
for  money  upon  a  Judgment  in  an 
action,  wherein  the  propertv  of 
the  judgment  debtor  had  been 
attached  by  him,  and  Hob  onder 
sheriff  executed  the  writ  and  col- 
lected the  money  due, — Held,  that 
an  action  would  not  He  against 
the  under  sheriff,  by  the  owner  of 
the  juc^gwent,  to  recover  the  money 
collect^,  but  that  recovery  should 
hAve  been  made  of  H^  deceased 
exHBberiff*a  estate  and  Im  sure* 
ties  laL 

SeeTmsnmE^l, 


8HERIFPS  SALB. 
SeeTwxDmi,  1. 


SERTIOIL 

Bee  Justice  of  rta  Pbaob,  l;4 
pARiwr  AKD  Child,  1, 8. 


mDEX. 
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SEaPWRIGHTS  LDSN. 
Bee  Lien,  1  to  4. 


SOLON,  TOWN  OP. 
Bee  AcTiOK,  1  to  6. 


STATE  BOUNTY  MONEYS. 
Bee  AuniaSf  1  to  6. 


STATUTE  FORECLOSURE. 

Bee  FOBBCLOBUBB,  1  to  10. 


STATUTE  OP  FRAUDS. 

Bee  Equttabus  Relief,  ik 
Frauds,  Statute  of. 


STATUTE  OF  LIMITATIONS. 

1.  The  statute  of  limitations  of  this 
State  is  applicable  to  a  contract 
made  in  a  foreign  State.  Murray 
V.  FUher,  98 

2.  Where  the  maker  and  payee  of  a 
note  made  in  Pennsylvania  resided 
there,  but  afterward  removed  into 
this  Slate  and  the  former  returned 
to  Pennsylvania  after  a  three  years' 
residence  here, — Beld,  that  the 
statute  of  limitation  ceased  to  run 
with  Uie  maimer's  return  to  Penn- 
sylvania, and  that  this  was  so  not- 
witlistanding  he  frequently  came 
baclc  and  was  openly  in  this  State, 
with  knowledge  of  the  payee.   Id, 

8.  In  an  action  on  an  account  which 
had  accrued  in  1868  and  1869,  the 
flefendant  claimed  to  ofEset  an 
account  against  the  plain tijQT  run- 
ning from  1855,  but  of  which  the 
last  item  accrued  in  1868.  Held, 
there  was  a  mutual  running  ac- 
count between  the  parties,  and 
that  the  offset  was  not  barred  by 
the  statute  of  limitations.    JJelmn 

T,  otie,  ly: 


4.  The  limitation  for  ten  years  pre- 
scribed for  commencement  of  ac- 
tions by  section  17  of  the  Code, 
applies  to  the  action  of  a  Judgment 
creditor  to  redeem  property  sold 
under  mortgage.  (Taloott,  J., 
dissenting.)    HubbeU  v.  Sibley.    51 

5.  It  seems  that  section  97  is  applica- 
ble to  all  purely  equitable  actions, 
except  those  for  relief  on  the 
ground  of  fraud*  Id. 

6.  Prior  to  the  amendment  to  section 
101  of  the  Code  in  1870,  the  statute 
limitation,  in  cases  other  than 
those  excepted  by  that  section, 
began  to  run  against  a  married 
woman,  continuing  the  coverture, 
only  after  five  years.  Dunham  v. 
Soffe,  451 

7.  And  if  she  died  before  the  expira- 
tion of  five  years,  her  representa- 
tives had  the  ftiU  time  limited  by 
statute,  in  which  to  bring  an  action 
upon  a  claim  which  survived  to 
theoL  -^^^ 

Bu  Accumulation,  2. 
Estoppel,  1. 


Ml 

71 


STATUTES  CONSTRUED. 

Chapter  648  of  Laws  of  1866  docs 
not  embrace  more  than  one  sub- 
ject, and  that  is  expressed  in  its 
title.  JfaUer  qf  Bondoui  db  OMego 
R  R  Go,  V.  Deyo,  298 

Bee  Accumulation,  1, 2, 
Action,  1,  8. 
Advancement,  1  to  5. 
Amendment. 
Assessments,  1  2,  7. 
Auctioneer,  1, 2,  8. 
Bridges,  2,  8. 

Constitutional  Law,  1  to  10. 
County  Judge,  1,  2. 
CRmiNAL  Law,  2, 8. 
Devise,  2, 8. 
Indictment,  6. 
Inspectors  of  Election,  8. 
Justice  of  the  Peace,  8, 4b 
Mechanics*  Liens,  1. 
Municipal  CoBroRATioiiB,  8»  8| 

5,  9, 12. 
Pleading,  8. 
Practice,  5, 8, 9, 10. 
Statute  of  LiMrrATioKS. 
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SUBBOOATB,  1  to  6. 
WITHK88,  4. 


STEAMBOAT  COMPANY. 
8m  Byidshob,  81, 82, 83. 


STOCK. 


8U  COBPOBATION,  1. 


STOCKHOLDER 

Bee  CoBPORATioK,  1. 
Estoppel,  1.   - 


STOLEN  BONDS. 


See  TiTLB  TO  Chattbls,  1. 


STOLEN  MONEYS. 

See  TlTLB  TO  CHATnCLS,  1. 


STREETS  AND  fflGHWAYa 

See  Canal  Contbactor,  3. 
Cbrtiorari,  1,  2. 
Constitutional  Law,  6, 7. 
Municipal     Cobpobation,    6 
to  16. 


SUMMONS. 

See  Justices'  Coubt,  1,  2. 
Justice  of  the  Peace,  8, 4. 


SUPERVISOR 

See  Action,  1. 

Public  Offigbb,  4,  S. 


SUPPLEMENTARY   PROCEED- 
INGS. 

See  Crbditob's  Bill,  1 

E7IDENCE,  1. 


SUPREME  COURT. 

8m  AlCENDMXNT. 


SURETIES 

8m  EvmENCB,  87. 
PuBUO  Offigbb,  6 
Shsbjff,  2,  8. 


SURRENDER 


8m  Lbabb,1,  2 


SURROGATR 

1.  A  surrogate's  power  to  enforov  *^  all 
lawful  orders,  proo^sea,  Ac,  by 
attachment  against  the  person  $ 
R  &,  221,  §  6,  sub.  4),  does  not 
authorize  him  to  inflict  a  fine  and 
then  commit  upon  the  fine.  MaUer 
of  Abram  E.  Wateon.  466 


2.  The  precept  "  used  by  the  Court 
of  Chanoenr  in  analogous  cases" 
(id.),  was  the  ordinary  execution 
against  the  body  in  the  nature  of  a 
eapiaa  ad  eaiitfaeiendum.  Id. 

8.  It  seems  that  imprisonment  by  fine 
being  the  most  punitiye  in  its  char* 
acter,  was  purposely  avoided  by 
section  6,  sub.  4, 2  R  a,  220.    Id 

4.  It  seems  the  practice  of  filing 
writtoi  interrogatories  and  givmj^ 
the  party  an  opportuni^  of  an- 
swermg  them  in  proceeaings  for 
commitment  is  demanded  only  in 
cases  where  punidunent  can  be  in- 
flicted by  fine.  Id 

SmQar.Z. 


SUSPENSION  OP  POWER  OF 
ALIENATION. 

Sm  AccxncuLATioN,  1,  2. 

TAVERN-KEEPER 
Bee  Cebttobabi,  1. 
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TAX  COLLECTOR 
8m  Public  Officbb,  8, 0. 


TAXE& 

A  tax  aflsessed  for  the  expense  of 
repairs  and  additions  to  a  district 
school-house  is  valid,  although  the 
resolution  of  the  district  school 
meeting,  which  roted  the  repairs, 
&c.,  faued  to  specify  the  amount 
to  be  raised  for  the  purpose.  JSom- 
Un  T.  Dingman,  61 

See  Public  Officbb,  6. 


TAX  PATERS. 

Bee  Kailsoad  Municipal  Bonds,  1, 
2, 8, 6  to  20. 


TAX  WARRANT, 
See  Public  Ofbicbb,  8. 


TENDER 

1.  Where  on  sale  by  execution  from 
the  Marine  Court  of  New  York 
city  the  Judgment  debtor  tendered 
the  amount  of  the  Judgment  and 
suflacient  to  cover  sheriff's  fees, 
but  the  sheriff  claiming  the  tender 
to  be  insufficient  concluded  the 
sale,— ^<^,  that  the  tender  was 
prima  fade  sufficient,  and  that 
the  plaintiff  in  the  execution, 
who  was  present  bidding  at  the 
sale,  and  did  not  prohibit  it,  was 
liable  for  conversion  of  the  pro- 
perty sold.    Tiffany  y.  St.  John, 

158 

2.  It  seems  a  tender  of  the  amount 
of  any  debt  discharges  a  lien  given 
as  security  for  it  M, 


TERM  OF  OFFICR 

See  CouNTT  Judob,  1,  2. 
LijfBXKG — Vol,  V,        78 


TESTIMONY. 
See  Affraibal  of  Pbofebtt  tasxn 

FOB  RaILBOAD  PuBF08BB|  1. 

Ybbdict,  1. 


TITLE  TO  CHATTELS. 

Where  attomeys-at-law  received 
notes  and  a  mortgage  of  real  es- 
tate from  parties  who  had  taken 
them  as  security  for  the  loan  of 
moneys  realized  upon  sale  of 
bonds  which  they  had  stolen,  and 
so  received  them  as  indemnity  for 
le^  services  iii  defending  the 
assignees  in  civil  and  criminal  pro- 
ceefings  growing  out  of  the  lar- 
cenv, — Edd,  that  they  were  liable 
to  the  owners  of  the  bonds  for  the 
proceeds  of  the  securities  received, 
beyond  the  value  of  services  ren- 
dered previously  to  notice  of  the 
fiu:t  that  the  notes  and  mortgages 
represented  moneys  realized  from 
the  stolen  bonds.  IfewtonT.  JP^- 
ter.  416 

See  Salb  of  Ckattbui,  1, 2. 


TITLE  TO  REAL  E8TATK 

See  Constitutional  Law,  6, 7. 
Ejectment,  1  to  6. 
Possession,  1. 
Pbbsceiption,  1,  2. 
Tbusts  and  Tbxtstebb,  1  to  0L 


TORT. 
See  AonoH,  0,7. 


TOWNS. 

See  AonoN,  1. 
Bbidobs,  1  to  4. 
R.  R  Municipal  Bonds,  1  to  1€l 


TOWN  BONDS. 
SeeKK  Municipal  Bonds,  1  to  10 
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TJUNSFSR  OF  STOCK. 

TKESPASa 
Ste  Bjectmbmt,  1. 


TRUL. 

S6$  GRaciKix  Law,  I  to  ^ 
£Tn>SHGK»  12»  1.9,  20,  31  to 
84,88. 

lN2>ICTMSliT»  7. 
JOSTICB  OF  TOK  PjSAOB,  1, 3. 

Practice,  2  to  5, 13, 14, 19, 
\7muc86|  1  to  5. 


TRUSTS  AND  TRUSTESa 

1.  A  purchase  of  land  in  1828,  made 
for  and  with  the  money  of  three 
persons,  in  the  aame  olPoae  of 
their  number,  created  a  resulting 
trust  in  the  latter  in  faror  of  the 
other  two  to  the  extent  of  their 
oontribttUoni.  Truetdct  nf  Vnhn 
CoOeffey.  Wheder.  180 

2.  Contracts  of  sale  and  conveyances 
by  such  grantee  would  bind  the 
remaining  owners  as  the  ads  of 
theiv  a^nt  Id, 

3.  But  contracts  of  sale  made  by  the 
trustee  under  which  no  sufficient 
possession  haa  been  taken  by  the 
vendee,  will  be  postponed  to  a 
subsequent  i^ortMge  of  the  premi- 
ses in  the  hands  of  a  bona  fide 
assignee.  Id* 

4.  And  this  is  so,  even  although  the 
assignor  of  Uie  mortsage  was 
chargeable  with  knowledge  of  t^e 
rights  and  equities  of  the  yendee 
U9<kr  the  oontri^^tv  Id, 

See  AccmcniATioN,  1, 2. 
Devise,  2. 
Uailbqad  Mu^nciPAL  Bonds, 

13. 
Title  to  Cuattsls,  1. 


TRUSTE;B  of  SOHOOIf  DIS- 
TRICT, 

See  PuBUO  Officeh,  3L 


TRUSTEES  OF  YILLAGEa 
See  liuNiqPAi^  Cob^oratidi[,  8^  18 

TIXRNPIJi^S  ROAD   CORPQBl- 
TION. 

See  CoBFOSATiosr,  1,  2. 


UNDER  SHERIFF. 
See  Sheriff,  1, 2,  3. 

UNDERTAKING. 

Se6^  IVJOH CXiOSf,  1, 2. 

UNITED  STATES    STATUTESi 
Su  iNSPEcrqs;^  Qf  E^crioir,  3. 

USER 
See  FBEaovFnosr^  1,  a 

Y.JLRIA1KCB. 

See  iHDioncw^  f, 
F^0VI0»|12L 

VENDOR  AND  YENDBflL 


Se$  IllSUBAKQV»H 

Teubte  Aim  TSk 

POB6B88I02r,  X. 


pafB|s»  3  t»(& 


YENPQI^'JlWlBSr. 

Hce  iK&UBAKCl,  H 
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VERDICT. 

Where  the  amount  of  a  yerdict  is 
determined  by  mere  coi\)ecture, 
and  is  not  based  upon  any  calcula- 
tion warranted  by  the  testimony, 
it  will  be  set  aside,  as  unsupported 
by  sufficient  eyidence.  Baudsr  y. 
Lcuher,  885 

Su  EyiDENOB,  88, 84 
YILLAGES. 

8e$  MUHICIPAL  CORFOBATIOK,  8,  18 

to  17. 


VOID  ASSIGNMENT. 
8m  Equitablb  Rblief,  8,  6. 


VOID  CONTRACT. 

Bee  Auction  Salb,  1, 9, 8. 
EquriABLB  Relief,  8,  6^ 


VOLUNTEER  TROOPS. 
See  AcnoK,  1  to  6. 

VOTER 
Bee  Inipbctobs  of  Eleotiok,  1 , 3, 4. 

WAIVER 

Bee  Insubancb,  10, 11, 91. 

JUSnOB  OF  THB  Pbacb,  8, 4. 
PRAcncB,  8, 4 

WARRANT. 
Bee  Abrbst,  1  to  6. 

JUBISDIOnOH,  1. 

WARRANTY. 
Bee  CoyBKAST  of  Wab&abtt. 

DAMAOB8. 
EVIDBNCB,   10. 

Ibiubabob,  8, 9. 

WASTE. 
SmLbasb,  1,8. 


WAY 
Bee  CoyBNAHT  of  Wabbabtt,  8, 4 


WILL. 

•  Bee  AccuMULATiOB,  1^  2. 
Action,  8. 

ADyABGEMBNT. 

DByisE. 

EyiDEBGE,  28,  29, 80l 

WITNESa 

i.  A  witness  testified  to  statements 
made  by  the  defendant  tending  to 
support  the  plaintiffs'  claim,  and, 
upon  cross^xamination,  that  he 
had  not  informed  the  plaintifis' 
attorney  of  the  statements.  Held^ 
that  it  was  competent,  on  re-direct 
examination,  to  call  his  attention 
to  a  particular  time  and  place  and 
persons  tben  present,  for  the  pur- 
pose of  allowing  him  to  correct  his 
testimony  in  regard  to  his  not  in« 
forming  the  plaintiffs'  attorney. 
QiXbert  y.  Sage,  281 

2.  Where  an  attempt  was  made  to 
impeach  the  testmiony  of  a  wit- 
ness for  the  plaintifflB,— .Sis^ef,  that 
it  was  competent  to  inauire  of  the 
witness  whether  he  had  not  been 
on  friendly  terms  with  the  plain- 
tiffs. Id. 

8.  To  lay  a  foundation  for  his  im- 
peachment, it  \a  competent  to  in« 
quire  of  him  whether  he  has  not 
made  statements  inconsistent  with 
his  testimony,  and  to  show,  by 
other  witnesses,  that  he  has  made 
such  statements.  Id, 

4  A  prisoner  is  a  competent  witness 
on  his  own  behalf,  under  chapter 
678  of  the  laws  of  1880,  eyen  al- 
though he  has  been  sentenced  upon 
a  oonyiction  for  felony,  and  is  un- 
pardoned.   DekuMsUr  y.  The  Peo^ 


Bee  Cabal  Cobtbaotob,  5. 
Cbdcibai.  Law,  2, 8. 
EyiDBBCB,  6, 25, 80, 84  to  87. 

WRIT  OF  CERTIORARI. 
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